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D.  CoLDEN  Murray  and  another  vs.  Thb  Receivers  of 
THE  Harmony  Fire  and  Marine  Insurance  Company. 

By  the  terms  of  a  marine  poUcy  of  insnnmce,  the  insurers  were  liable  only  for 
an  absolute  or  total  technical  loss.  The  policy  contained  the  following  war- 
ranty: "Warranted  by  the  assured  free  from  loss  or  claims  on  account  of 
capture,  seizure,  detention,  or  destruction  by  or  arising  from  any  bellifirerent 
nation,  or  from  any  seceding  or  revolutionary  state  or  states  of  the  union,  or 
frem  any  guerrilla  party,  or  by  or  from  any  officer,  ciTil  or  military,  or  other 
persons  claiming  to  act  in  their  name  or  under  their  authority,  or  in  their 
behalf."  The  perils  insured  against  were  those  of  the  "  seas,  winds,  waves, 
rocks,  sands,  shoals  and  coasts,  collisions  and  sinking  at  sea,  fires.  Jettisons, 
loss  by  pirates,  rovers  or  assailing  thieves,  barratry  of  the  master  and  ma- 
rines, and  all  other  perils,  losses  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment  or  damage  of  the  said  vessel,  or  any  part  thereof,  occa- 
sioned by  sea  perils."  Heldf  1.  That  the  forcible  taking  possession  of  the 
vessel  by  the  officers  of  the  United  States  government,  with  the  intent  to  ap- 
propriate it  to  the  use  of  the  government  for  a  specific  purpose,  viz.,  the  carry- 
ing of  a  cargo  to  Santiago,  amounted  to  a  eaptur$;  and  that  the  warranty  in 
the  policy  did  not  extend  to  such  capture. 
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2.  That  the  grammatical  structure  of  the  sentence  containing  the  warranty 
precluded  any  such  extension,  and  no  reason  was  apparent  why  the  con- 
struction of  the  clause  should  not  he  according  to  that  structure. 

And  the  vessel  having  been  lost  while  thus  in  the  service  of  the  government, 
by  stranding,  and  the  insured  having,  without  any  previous  abandonment^ 
made  a  claim  on  the  United  States  government  for  payment  for  the  vessel, 
by  reason  of  her  loss  while  in  the  possession  of  the  government  officers, 
which  claim  was  allowed  and  paid,  to  an  amount  nearly  equal  to  the  whole 
value  of  the  vessel ;  Held  that  these  circumstances  caused  the  capture  to 
cease  from  operating  as  a  total  loss ;  and  that  the  insurers  being  liable,  under 
the  policy,  only  in  case  of  a  total  loss,  it  was  immaterial  whether  they  had 
insured  against  capture,  or  not. 

Eeid,  alsoy  that  if  the  assured  had  desired  to  make  the  constructive  total  loss 
arising  from  the  capture,  an  actual  total  loss,  so  far  as  the  insurance  was 
concerned,  they  should  have  abandoned ;  in  which  case  the  insurers  would 
have  been  entitled  to  the  sum  paid  by  the  government ;  but  that  they,  not 
having  done  so,  but  choosing  to  hold  on  to  their  property  in  the  vessel,  and 
to  accept  the  sum  paid  by  the  government,  could  not  claim  to  recover  of  the 
insurers  as  for  a  total  loss. 

If  the  assured,  before  abandonment,  either  recovers  the  subject  insured,  or  re- 
ceives an  indemnity  for  its  loss,  he  cannot  thereafter  elect  to  abandon. 

ON  the  7th  day  of  June,  1865,  a  policy  of  insurance  was 
issued  by  the  above  insurance  company  upon  the 
schooner  Alice  Dell.  By  its  terms  the  company  is  liable 
only  for  an  absolute  or  technical  total  loss.  The  policy  con- 
tains the  following  warranty :  "  Warranted  by  the  assured 
free  from  loss  or  claims  on  account  of  capture,  seizure, 
detention,  or  destruction  by  or  arising  from  any  belligerent 
nation,  or  from  any  seceding  or  revolting  state  or  states 
of  the  union,  or  from  any  guerrilla  party,  or  by  or  from  any 
officer,  civil  or  military,  or  other  persons  claiming  to  act 
in  their  name  or  undfer  their  authority,  or  in  their  behalf 
The  perils  insured  against  were  those  of  the  "seas, 
winds,  waves,  rocks,  sands,  shoals  and  coasts,  collisions  and 
sinking  at  sea,  fires,  jettisons,  loss  by  pirates,  rovers  or 
assailing  thieves,  barratry  of  the  master  and  marines,  and  all 
other  perils,  losses  and  misfortunes  that  have  or  shall  come 
to  the  hurt,  detriment  or  damage  of  the  said  vessel,  or  any 
part  thereof,  occasioned  by  sea  perils."  The  vessel  sailed 
from  New  York  for  New  Orleans,  and  arrived  there  in 
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May,  1865.  The  master  testifies  that  while  discharging 
cargo  there  he  received  a  written  order  from  the  quarter- 
master's department  to  come  to  the  office ;  he  went  to  the 
office.  They  told  him  they  wanted  his  vessel  to  go  to 
Santiago  with  a  load  of  timber.  He  asked  what  would  be 
the  rate.  They  told  him  he  should  have  what  the  Wash- 
ington rates  were ;  he  did  not  know  what  the  charges  were, 
and  did  not  ask.  Stevedores,  employed  by  the  quarter- 
master's department,  loaded  the  timber  on  board  the  vessel. 
The  master,  in  his  protest,  says  notliing  about  his  agree- 
ment to  carry  the  cargo,  but  terms  the  transaction  a  seizure 
of  his  vessel  by  the  quartermaster  at  New  Orleans,  for  the 
service  of  the  United  States  government.  In  his  evidence 
before  the  referee*,  he  says  that  he  agreed  to  take  the  cargo 
at  the  rates  established  at  Washington.  The  vessel  sailed 
on  the  27th  of  May,  1865,  with  a  load  of  lumber,  for  San- 
tiago, where  she  arrived  June  3,  1865.  The  master  went 
ashore  and  reported  to  the  quartermaster  there,  who  told 
him  to  wait  for  further  orders.  On  the  6th  of  June  the 
cargo  was  discharged.  On  the  13th  of  June  the  quarter- 
master's tug  came  and  towed  the  vessel  outside  the  bar  to 
lighten  the  brig  Kodrick,  but  in  consequence  of  the  weather 
she  was  obliged  to  anchor  astern  of  the  brig.  On  the  14th 
of  June  the  quartermaster's  tug-boat  came  and  towed  the 
vessel  alongside  the  steamer  Illinois,  and  about  700  colored 
troops  were  transferred  from  the  steamer  to  her,  for  the 
purpose  of  taking  them  in  over  the  bar.  The  master,  in 
his  protest,  says  that  owing  to  there  being  a  heavy  swell, 
he  did  not  wish  to  take  the  vessel  alongside  the  Illinois,  as 
she  would  thereby  be  endangered,  but  the  captain  of  the 
Illinois,  with  aid  of  United  States  officers,  took  the  entire 
charge  of  the  vessel,  threatening  to  shoot  him  if  he  did  not 
obey  their  orders.  The  master,  in  his  evidence  before  the 
.  referee,  says  that  he  remained  in  command  all  the  time 
until  the  vessel  was  lost,  and  that  the  captain  of  the  Illinois 
tried  to  get  command  of  the  vessel,  but  did  not  succeed ; 
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but  he  farther  eays,  in  his  evidence,  that  the  facts  stated 
in  his  protest  were  made  from  his  best  recollection  of  the 
same  as  they  had  occurred  ;  that  his  recollection  was  better 
then  than  at  this  time  before  his  evidence ;  and  that  the 
facts  in  the  protest  are  all  true  as  far  as  his  knowledge 
goes.  He  further  states,  in  his  evidence,  as  well  as  in  his 
protest,  that  the  captain  of  the  Illinois  threatened  to  shoot 
him  unless  he  did  as  they  wanted  him  to  do.  That  they 
wanted  him  to  lay  alongside  the  Illinois  to  take  troops 
from  her;  that  he  did  take  troops  from  her,  but  had  his 
own  way  about  it.  It  appears  from  the  protest  and  the 
captain's  evidence,  that  after  the  colored  troops,  with  their 
officers  and  a  superior  officer,  had  been  taken  on  the  vessel, 
she  having  a  pilot  on  board,  proceeded  to  cross  the  bar  and 
enter  the  harbor  of  Brazos  Santiago ;  while  doing  so  she 
struck  on  the  bar ;  the  anchor  was  let  go,  and  the  captain 
remarked  to  the  mate,  "  she  is  all  right  and  can  be  saved 
at  daylight."  Thereafter  one  of  the  United  States  army 
officers  gave  orders  to  pay  out  ten  fathoms  of  chain ;  the 
captain  objected ;  the  officer  told  him  that  unless  he  obeyed 
orders  they  would  tie  him  and  throw  him  overboard.  The 
chain  was  payed  out  and  the  vessel  commenced  thumping 
in  the  beach  breakers ;  at  about  ten  the  next  morning  the 
vessel  commenced  leaking  so  badly  that  she  could  not  be 
kept  free  by  the  pumps ;  at  eleven  she  was  half  full  of 
water.  The  flood  tide  setting  in  strongly,  the  vessel  com- 
menced dragging  her  anchor  towards  the  outer  breakers ; 
at  this  juncture  the  United  States  officers  and  pilot  left. 
During  this  time  the  master  was  not  permitted  to  give  any 
orders,  or  have  any  control  over  the  vessel.  It  then  ap- 
pears from  the  protest,  that  the  pilot  and  United  States 
officers  having  left,  the  master  perceiving  that  the  vessel 
was  being  carried  by  the  current  directly  upon  the  outer 
breakers,  where  there  was  danger  that  the  vessel  and  . 
all  on  board  would  be  lost,  set  the  mainsail  and  all 
the  jibs,  slipped  the  chain,  and  for  general  safety  ran 
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the  vessel  upon  the  south  east  beach  of  Petrie  island. 
Here  the  vessel  was  stripped  of  everything  except  the 
'masts,  standing  rigging  and  starboard  anchor  and  chain. 
The  vessel  was  full  of  water  and  lying  quiet,  breakers  run- 
ning over  her,  and  in  this  condition  she  was  left  by  the 
master  and  crew,  they  being  unable  to  remain  longer  on 
board,  and  in  order  to  save  themselves  were  obliged  to 
swim  ashore.  The  protest  leaves  the  vessel  thus  lying. 
The  master,  in  his  evidence  before  the  referee,  swears 
"that  the  vessel  was  lost;  she  went  down  in  the  quick- 
sands ;*'  but  he  gives  no  particulars ;  he  does  not  state 
when  she  went  down,  nor  whether  she  could  be  got  off  and 
saved,  or  not ;  nor  whether  the  getting  her  off  and  repair- 
ing would  have  been  at  such  an  expense  as  to  render  it 
nnadvisable  to  undertake  it  There  is  no  pretense  that  the 
vessel  was  under  charter  or  contract,  made  either  volun- 
tarily or  compulsorily,  with  the  quartermaster's  depart- 
ment, from  the  time  she  discharged  her  cargo  at  Brazos 
Santiago  until  she  was  stranded. 

Gbo.  G.  Barnard,  J.  It  is  laid  down  by  good  authority 
on  insurance  law,  that  if  there  be  a  capture,  and  before 
the  vessel  is  delivered  from  that  peril  she  is  afterwards 
lost  by  fire,  accident  or  negligence  of  the  captors,  the  whole 
loss  is  properly  attributable  to  the  capture.  (Magoun  v. 
The  New  England  Marine  Insurance  Company,  1  Start/,  157.) 
So  also,  Justice  Kent  says :  "  Suppose  the  policy  against 
capture  only,  and  the  vessel  was  captured,  and  then  ship- 
wrecked while  in  the  hands  of  the  captors ;  the  assured 
might  maintain  that  his  right  to  recover  for  total  loss 
attached  upon  the  capture,  and  that  the  subsequent  casu- 
alty was  one  in  which  he  had  no  concern.'^  {Schieffelin  v. 
New  York  Insurance  Company,  9  John.  27.)  The  converse 
of  the  last  proposition  is  equally  true.  Suppose  the  under- 
writers exempt  from  the  risk  of  capture,  and  after  capture 
the  vessel,  while  in  the  hands  of  the  captors,  wrecked  by 
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one  of  the  perils  insured  against  iu  the  policy,  the  subse- 
quent casualty  is  one  with  which  the  assurers  have  no  con- 
cern, and  the  assured  cannot  recover.  {McCargo  v.  New 
Orleans  Insmrance  Company ^  10  Roh,  La,  328.) 

It  is  not  intended  to  say  that  the  above  cited  cases  are 
direct  decisions  sustaining  the  above  propositions,  but 
merely  that  the  learned  judges,  in  their  opinions,  laid 
them  down  as  sound  law.  When  we  look  at  the  principle 
on  which  they  are  founded,  no  reason  for  dissenting  from 
them  can  be  found.  A  capture  is  a  total  loss,  subject  to 
be  defeated  by  a  recapture,  or  relinquishment,  unless  the 
assured,  in  case  he  is  insured  against  capture,  abandons 
before  notice  of  the  defeasance.  Consequently,  until  such 
defeasance  the  vessel  is  a  total  loss  to  the  assured.  It 
being  so,  he  has  no  concern  with  what  happens  to  the  ves- 
sel during  the  continuance  of  the  capture,  for  it  harms  him 
not.  Therefore,  if  he  warrants  free  from  capture,  and  the 
vessel  is  lost  by  capture,  he  cannot  hold  the  assurers  for  a 
total  loss  on  a  peril  assured  against,  happening  during  cap- 
ture ;  for  the  vessel  has  not  been  lost  to  him  by  that  peril, 
but  by  the  capture.  The  question  then  is,  are  the  acts  of 
the  United  States  officers  and  soldiers  in  this  case  fraught 
with  the  consequences  of  a  capture  ?  If  they  are,  then  the 
stranding  of  the  vessel  is  of  no  consequence  in  determining 
the  defendants'  liability.  It  is  laid  down  that  by  capture 
is  meant  the  taking  possession  of  property  by  the  com- 
missioned officers  and  agents  of  some  lawful  and  acknowl- 
edged government,  with  the  purpose  of  appropriating  it  to 
the  captor's  own  use.  {Phillips  on  Insurance^  §§  1108-1110.) 
It  is  evident  that  in  this  case  the  vessel  was  forcibly  taken 
possession  of  by  the  officers  of  a  lawful  government,  with 
the  purpose  of  appropriating  it  to  the  use  of  the  govern- 
ment. It  may  be  urged  that  the  intent  of  appropriation, 
in  order  to  constitute  a  capture,  must  be  to  divest  the 
owner  of  the  property  for  all  time  to  come ;  and  that  an 
intent  to  appropriate  it  only  for  a  specific  purpose,  or  for 
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a  time  only,  and  then  to  return,  with  or  without  an  indem- 
nity for  the  appropriating,  constitutes  not  a  capture,  but 
a  mere  detention.     I  do  not  understand  that  the  distinc- 
tion between  capture  and  detention  rests  on  any  such 
difference  of  intention.     A  detention  arises  when  there  is 
no  intention  to  appropriate,  and  in  fact  no  appropriation  to 
the  detainer's  use,  but  where  the  property  is  either  simply 
held  as  a  hostage,  as  it  were,  for  the  payment  of  ransom,  or 
for  the  purpose  and  as  a  means  of  obtaining  some  ulterior 
object,  such  as  for  the  suspension  of  commerce  with  a  port 
by  embargo  or  blockade,  which  detains  a  vessel  in  that 
port,  or  for  the  exercise  of  the  right  of  search.     (1  Story  on 
Marine  Insurance,  584,  585.)    The  general  definition  that 
a  capture  means  a  taking  with  intent  to  keep,  and  an 
arrest  or  detention,  a  taking  with  intent  to  return  the  thing 
taken,  must  be  regarded  as  not  supporting  any  other  doc- 
trine ;  for  the  cases  cited  in  support  of  this  definition  of  an 
arrest  or  detention  are  all  cases  in  which  there  was  no  de- 
sign to  appropriate  the  vessel  to  the  detainor's  use  for  any 
length  of  time,  or  for  any  specific  purpose,  but  simply  to 
detain  it  as  a  means  of  enforcing  some  other  object  had  in 
view.     And  although  there  is  no  decision  directly  in  point, 
that  the  forcible  taking  possession,  by  the  officers  of  a 
recognized  government,  of  a  vessel,  with  the  intent  to  ap- 
propriate it  to  the  taker^s  use,  for  a  specific  purpose,  or  for 
a  time  only,  amounts  to  a  capture,  yet  its  effect  is  sub- 
stantially the  same  as  a  capture  by  the  enemy,  with  intent 
to  appropriate  for  all  time  to  come.     The  owner  is  deprived 
of  his  property.     True,  it  may  possibly  be  returned  to 
him;  but  then,  just  as  possibly,  it  may  not    The  vessel 
may  be  worn  out,  or  lost,  while  in  the  service  of  the  takers ; 
or  if  not,  the  government  flaay  never  carry  out  its  intent 
of  restoration.    As  in  the  case  of  capture  by  the  enemy, 
there  is  a  possibility  of  restoration  by  a  recapture  or  re- 
linquishment, so  in  the  case  of  a  taking  with  the  intent  to 
appropriate  for  a  time  and  then  return,  there  is  a  possi- 
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bility  of  restoration.  The  only  difterence  between  the 
cases  is,  as  to  the  degree  of  the  possibility.  Where  there 
is  a  total  loss  while  the  vessel  is  in  the  hands  of  the  takers, 
and  appropriated  to  their  use,  the  possibility  of  a  restora- 
tion is  just  as  completely  extinguished  in  the  one  case  as 
in  the  other.  I  have,  therefore,  come  to  the  conclusion 
that  the  seizure  in  the  present  case  amounted  to  a  capture ; 
and  as  the  stranding  of  the  vessel  took  place  before  she 
was  delivered  from  that  peril^  the  assurers  are  not  liable, 
unless  they  have  insured  against  capture  by  the  United 
States  government  or  those  acting  under  it ;  and  not  even 
then  if,  since  the  capture,  circumstances  have  transpired 
which,  in  the  event  of  no  abandonment  prior  thereto, 
would  defeat  the  operation  of  that  capture  as  causing  a 
total  loss. 

First.  Have  the  assured  warranted  against  the  capture 
in  question  ?  I  think  not.  It  seems  to  me  that  the  war- 
ranty does  not  extend  to  this  capture.  The  grammatical 
structure  of  the  sentence  containing  the  warranty  pre- 
cludes any  such  extension,  and  no  reason  is  apparent  why 
the  construction  of  the  clause  should  not  be  according  to 
that  structure. 

Second.  Does  the  term  "  perils  of  the  sea,"  cover  capture  ? 
Two  eminent  writers  on  marine  insurance  differ  in  their 
views  on  this  question.  Thn&y  Marshall  ohserves:  ^^In  a 
large  sense,  all  the  accidents  or  misfortunes  to  which  those 
engaged  in  maritime  adventure  are  exposed,  may  be  said 
to  arise  from  the  perils  of  the  sea;  and,  conformably  to 
this  idea,  a  loss  by  capture  was  formerly  holden,  in  our 
courts,  to  be  a  loss  by  the  perils  of  the  sea,  as  much  as  if  it 
were  occasioned  by  shipwreck  or  tempest.  But  in  more 
modern  times  it  has  been  found  convenient  to  distinguish 
the  losses,  to  which  ships  and  goods  at  sea  are  liable,  by 
the  more  immediate  causes  to  which  they  may  be  particu- 
larly ascribed.  In  this  view,  losses  by  the  perils  of  the 
sea  are  now  restricted  to  such  accidents  or  misfortunes 
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from  mere  sea  damage,  that  is,  such  as  arise,  ex  vi  dwma, 
from  stress  of  weather,  winds  and  waves,  from  lightning 
and  tempests,  rocks  and  sands,"  etc.  (Manhall  on  Marine 
Insuraneej  385,  386.)  PhiUipSy  on  the  other  hand,  says : 
"  The  risks  or  perils,  or  causes  of  loss,  for  which  indem- 
nity is  promised,  must  be  specified.  These  are  usually 
perils  of  the  seas,  fire,  public  enemies,  thieves,  captures, 
restraints  and  detentions  by  governments  or  people,  and 
barratry  of  the  master  and  mariners,  and  all  other  perils. 
The  first  of  these  descriptions,  namely,  *  perils  of  the  seas/ 
is  the  most  comprehensive.  It  includes  all  the  others, 
while  the  subject  is  off  land,  except  the  last,  which  has 
very  little  practical  effect,  since  it  can  be  applied  only  to 
perils  of  the  like  kind  to  those  specifically  enumerated.*' 
{PkUlips  an  Insuranccj  §  35.)  Again  he  says :  '^  Perils  of 
the  seas,  which  constitute  a  part  of  the  risks,  in  almost 
every  marine  policy,  comprehend  those  of  the  winds,  waves, 
lightning,  rocks,  shoals,  collision,  and  in  general,  all 
causes  of  loss  and  damage  to  the  property  insured,  arising 
from  the  elements,  and  inevitable  accidents,  though  some- 
times considered  not  to  include  capture  and  detention.'* 
{PhUUps  on  Insurancey  §  1099.)  The  question  has  never 
been  solved  by  any  decision  directly  on  the  point,  nor  is  it 
necessary  to  solve  it  in  this  case,  since  I  have  come  to  the 
conclusion  that  circumstances  have  occurred  since  the  cap- 
ture which,  there  having  been  no  abandonment  before 
their  occurrence,  cause  the  capture  to  cease  operating  as  a 
total  loss.  This  being  so,  and  the  insurers  being  liable 
under  the  policy  only  in  case  of  a  total  loss,  it  is  imma- 
terial, so  far  as  their  liability  in  this  case  is  concerned, 
whether  they  have  insured  against  capture  or  not  The 
circumstances  alluded  to  are,  the  claim  made  by  the 
assured  on  the  United  States,  for  payment  for  the  vessel, 
by  reason  of  her  loss,  while  in  the  possession  of  the  govern- 
ment officers,  and  the  payment  by  the  government  and 
Vol.  LVni  2 
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acceptance  by  the  assured,  upou  tha^t  claim,  of  916,000  or 
J17,000.  being  nearly  the  whole  value  of  the  vessel.  In 
all  cases  of  constructive  total  loss,  including  therein  cap- 
ture, there  remain  some  valuable  remnants,  or  a  valuable 
hope  and  possibility  of  recovering  the  property,  or  indem- 
nity for  its  loss  or  detention.  If,  then,  an  assured  seeks 
to  recover  of  the  assurers,  as  for  a  total  loss,  it  is  a  plain 
principle  that  he  should  place  them  in  a  position  to  realize 
from  this  remnant  or  receive  the  benefit  from  a  recovery 
of  the  property  or  of  the  indemnity.  (Parsom  on  Marine 
Insurance^  108,  499.)  He  is  therefore  bound  to  make  his 
election  whether  he  will  give  up  this  remnant,  &c.,  to  the 
assurers^  and  hold  them  as  for  a  total  loss,  or  will  retain  the 
remnant,  &c.,  and  hold  the  assurers  for  a  partial  loss  only. 
His  election  to  give  up  constitutes  what  is  termed  in  in- 
surance law  an  abandonment.  It  follows  that  if,  before 
abandonment,  he  either  recovers  the  subject  insured,  or 
receives  an  indemnity  for  its  loss,  he  cannot  thereafter 
elect  to  abandon.  There  are  some  exceptions  to  this  gen- 
eral rule,  in  case  of  a  recovery  by  recapture,  as,  for  instance, 
where  the  salvage  on  a  recapture  exceeds  half  the  value 
of  the  subject  insured,  or  (where  the  insurance  is  on  freight 
or  goods)  the  voyage  is  broken  up  by  the  capture,  in  which 
cases  he  may  abandon,  although  the  subject  insured  has 
been  recaptured.  (2  Phillips  on  Insurance,  §§  1530,  1531, 
1621.  Marshall  on  Insurance,  454.)  In  the  present  case  the 
assured  have  already  received,  for  the  loss  of  the  subject  in- 
sured, almost  its  whole  value.  If  they  had  desired  to  make 
the  constructive  total  loss  arising  from  the  capture  an 
actual  total  loss,  so  far  as  the  insurance  is  concerned,  they 
should  have  abandoned ;  in  which  case  the  assurers  would 
have  been  entitled  to  the  sum  which  they  (the  assured) 
have  already  received.  This  they  did  not  do.  On  the 
contrary,  they  deemed  it  more  to  their  advantage  (as  the 
evidence  in  the  case  shows  it  in  fact  was,)  not  to  abandon, 
and  received  the  amount  of  the  insurance  as  for  a  total 
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loss,  but  to  hold  on  to  their  property  in  the  vessel,  and 
their  hope  and  expectation  of  procuring  from  the  United 
States  an  indemnification  in  a  greater  amount  than  they 
expected  to  realize  from  the  sum  insured.  They  did  so. 
Their  expectations  have  been  realized.  They  cannot  now 
say  to  the  assurers,  although  we  have  received  for  the  loss 
of  our  vessel  nearly  her  whole  value,  yet  yo«  must  pay  us 
as  for  a  total  loss. 

The  order  confirming  the  referee's  report  must  be  re- 
versed, referee's  report  set  aside,  and  the  order  of  reference 
vacated. 

Ingraham,  p.  J.  By  the  policy  the  insured  warranted 
.  against  any  loss  from  capture,  seizure  or  detention,  or  any 
of  the  consequences  of  the  hostilities  of  nations.  The  evi- 
dence shows  such  seizure  by  a  vessel  of  the  United  States, 
and  control  taken  by  the  captain  of  the  United  States  ves- 
sel, by  which  the  vessel  insured  was  taken  from  the  charge 
of  the  captain  in  command  at  the  time,  and  which  proceed- 
ing occasioned  the  loss. 

We  think  this  comes  within  the  exception  in  the  policy, 
and  the  assurers  are  not  liable.  {Smnnertan  v.  Columbian 
Insurance  Co.j  37  N.  Y.  174.) 

The  referee  also  erred  in  not  allowing  interest  on  note. 

The  report  should  be  set  aside,  and  order  of  reference 
vacated. 

Bbadt,  J.,  concurred. 

[Nbw  Tobk  Genbbal  Tbbx,  January,  8, 1870.    Jkgrdham,  Oeo»  0,  Barnard 
and  Bradjft  Justices.] 
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•  PoLLiTT  and  Andrews  vs.  Long. 

The  owner  of  land  through  which  a  stream  of  water  naturally  flows  haa  Uie 
right  to  use  the  water,  there,  in  any  manner  he  may  see  fit,  so  that  he  does 
not  interfere  with  the  rights  of  other  owners  to  the  use  of  the  water,  on  the 
stream  below,  or  above. 

This  right  to  use  the  water  is  incident  to  the  ownership  of  the  land  through 
which  the  stream  naturally  flows,  and  pertains  alike  to  every  owner  of 
the  soil. 

And  even  if  an  owner  has  had  the  uninterrupted  flow  and  use  of  a  stream  on 
his  own  land,  for  twenty  years  or  more,  he  does  not  thereby  acquire  such  a 
prescriptive  right  to  such  uninterrupted  flow  and  use  that  he  can  prevent  an 
owner  of  land  on  the  stream  above  from  using  and  enjoying  the  water  upon 
his  land  in  any  reasonable  and  proper  manner. 

Yet  an  owner  above  may  acquire  a  right,  by  prescription,  to  detain  and 
obstruct  the  flow  of  water,  to  an  accustomed  extent,  and  for  a  fixed  period, 
against  the  owners  below,    jper  Johnson,  J. 

The  right  to  water  flowing  through  land  is  the  right  of  use,  only ;  and  this  is 
a  right  belonging  to  each  owner,  in  common  with  every  other  owner  of  the 
land  through  which  the  stream  naturally  flows.  No  one  owner  can  divert  it 
A*om  the  land  of  another,  or  obstruct  and  detain  it  to  the  injury  of  another, 
without  rendering  himself  liable  in  an  action  to  recover  damages,  or  to 
obtain  such  other  relief,  or  remedy,  as  the  particular  case  may  call  for. 

All  that  the  law  requires  of  the  party,  by  or  over  whose  land  a  stream  passes, 
is  that  he  shall  use  the  water  in  a  reasonable  manner,  and  so  as  not  to 
destroy,  or  render  useless,  or  materially  diminish,  or  afiect,  the  application 
of  the  water,  by  the  proprietors  below,  on  the  stream.  He  must  not  shut 
the  gates  of  his  dams  and  detain  the  water  unreasonably,  or  let  it  off  in 
unusual  quantities,  to  the  annoyance  of  his  neighbor. 

Where  Uie  defendant,  the  owner  of  a  mill  situated  above  the  factory  of  the 
plaintiffs,  upon  the  same  stream,  bad  been  in  the  habit  of  keeping  his  gates 
closed  through  several  of  the  working  hours  of  each  day,  and  for  that  time 
depriving  the  plaintiffs  wholly  of  the  use  of  the  water  for  their  factory,  and 
then  letting  it  off  in  such  unusual  quantity  that  the  p]ainti£&  could  only  use 
a  small  portion  of  it  while  passing,  when,  without  such  detention,  they 
would  have  been  able  to  ran  their  factory  constantly  and  without  interrap- 
tlon ;  Held  that  this  conduct  of  the  defendant  was  clearly  uojustiflable,  and 
gave  the  plaintiffs  a  good  right  of  action,  at  least  to  recover  damages  for  the 
injury  occasioned  by  the  detention. 

Jffeld,  aiiOt  that  this  was  a  proper  case  for  the  preventive  remedy  by  perpetual 
injunction. 

Since  the  Code,  it  is  unnecessary,  as  a  preliminary  to  that  species  of  relief,  to 
settle  the  right  by  any  action  at  law,  even  where  the  right  is  doubtful. 

The  true  measure  of  damages,  in  such  a  case,  is  the  value  of  the  use  of  the 
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water  to  the  plaintiffir,  situated  as  they  were,  daring  the  time  they  were 
wrongfully  deprived  of  iL 
Where,  in  such  an  action,  the  plaintifi^  were  allowed  to  prove,  how  many 
yards  less  of  cloth  they  made,  in  consequence  of  the  detention  of  the  water 
by  the  defendant,  than  they  could  have  made,  had  the  water  not  been  de- 
tained as  it  was,  and  what  the  profit  on  each  yard  manufactured  and  sold 
was,  at  the  price  at  which  they  sold  what  they  did  make ;  Held  that  this  was 
clearly  incompetent  for  the  purpose  of  ascertaining  the  amount  of  (famages 
sustained  by  the  plaintiffs ;  it  being  wholly  speculative  and  conjectural. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  the  ob- 
Btrnction  of  a  certain  water  course,  in  the  town  of  Sar- 
dinia and  county  of  Erie,  upon  which  a  factory,  owned  and 
operated  by  the  plaintiffs,  and  a  saw- mill,  owned  by  the 
defendant,  were  located,  and  to  obtain  an  injunction 
restraining  the  defendant  from  further  obstructing  the 
water  of  said  stream.  The  defendant's  mill  is  situate 
about  one  hundred  and  twelve  rods  above  the  factory  of 
the  plaintiffs,  and  the  obstructions  complained  of  con- 
sisted in  the  entire  stoppage  of  the  water  by  the  defend- 
ant at  his  mill,  at  times,  so  that  the  plaintiffs  were  wholly 
deprived  of  the  use  thereof.  The  plaintiff's,  in  their  com- 
plaint, claimed  the  right  by  prescription,  to  the  uninter- 
rupted use  and  enjoyment  of  the  water  of  said  stream  for 
the  purpose  of  propelling  their  factory,  and  further  alleged 
that  the  use  of  the  same  by  the  defendant,  as  therein  set 
forth,  was  unreasonable  and  unnecessary.  The  obstruc- 
tion and  stoppage  complained  of  began  on  the  15th  day 
of  October,  1866,  and  this  action  was  commenced  about 
the  1st  day  of  November,  1866. 

The  defendant,  by  his  answer,  denied  all  the  material 
allegations  of  the  complaint^  except  the  ownership  of  the 
factory,  and  claimed  a  right  to  run  and  operate  his  mill, 
by  prescription. 

On  the  18th  day  of  December,  1867,  the  referee  made 
his  report,  by  which  he  found  the  facts,  very  minutely  and 
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at  great  length.  The  27th  and  28th  findings  of  fact  were 
as  follows : 

That  during  the  time  in  October,  1866,  when  the  plain- 
tifis'  said  factory  was  stopped  and  detained  for  an  aggre- 
gate period  of  four  days,  as  aforesaid,  by  the  use  of  the 
water  in  said  stream  by  the  defendant  for  his  said  saw- 
mill, the  said  factory  was  of  no  use  or  profit  to  the  plain- 
tiffs. That  during  said  time  the  plaintiffs  could  and 
would  have  manufactured,  in  said  factory,  four  hundred 
yards  of  woolen  cloths,  but  for  such  stoppages  and  deten- 
tions, which  by  such  stoppages  and  detentions  they  were 
wholly  prevented  from  doing ;  and  that  upon  said  cloths 
the  plaintiffs  would  have  realized  and  received,  for  the 
manufacture  thereof,  twenty  cents  upon  each  yard  thereof. 
That  by  said  stoppages  and  detentions  in  the  running  and 
operating  of  the  said  factory  as  aforesaid,  the  plaintiffs 
had  sustained  damages  to  the  amount  of  $80. 

The  referee  found,  as  conclusions  of  law :  1st  That  on 
the  15th  day  of  October,  1866,  and  at  all  times  between 
that  day  and  the  26th  day  of  the  same  month,  the  plain- 
tiffs were  and  are  entitled  to  have  the  water  flow  in  said 
stream  through  and  along  the  .plaintiffs'  premises  to  the 
factoiy,  in  the  same  manner  and  in  the  same  quantities  as 
it  had  been  accustomed  to  flow  therein  prior  to,  and  up 
to  said  15th  day  of  October,  1866 ;  and  that  the  stopping 
and  detaining  of  said  water  by  the  defendant,  on  and  after 
the  15th  day  of  October,  in  the  manner  aforesaid,  was  a 
violation  and  infringement  of  the  right  of  the  plaintiffi. 

2d.  That  the  defendant  should  be  perpetually  enjoined 
and  restrained  from  so  using  the  water  in  said  stream  as 
to  interrupt  or  interfere  with  the  use  thereof  by  the  plain- 
tiffs for  their  said  factory,  in  the  manner  in  which  they 
had  been  accustomed  to  use  the  same  prior  and  up  to 
the  said  15th  day  of  October,  1866,  and  from  preventing 
or  interrupting  the  flow  of  the  water  in  said  stream 
through  and  along  the  plaintiffs'  said  premises,  as  it  had 


BUFFALO-JUNE,  1870.  23 


Pollitt  V,  Long. 


been  accustomed  to  flow  therein  prior  and  up  to  the  15th 
day  of  October,  1866. 

3d.  That  the  defendant  pay  to  the  plaintifls  the  amount 
of  the  damages  sustained  by  them  as  aforesaid. 

4th,  That  the  plaintiffs  recover  the  costs  of  this  action. 

And  he  directed  that  judgment  be  entered  in  favor  of 
the  plaintiffs  for  the  recovery  of  the  said  damages,  to- 
gether with  the  costs  of  this  action,  and  perpetually  en- 
joining and  restraining  the  defendant  as  aforesaid. 

H.  C,  Dcn/y  for  the  appellant 

I.  The  referee,  upon  his  finding  of  fact,  "  That  for  more 
than  twenty  years  immediately  preceding  the  15th  day  of 
October,  1866,  the  plaintiffs  and  their  grantors,  the  owners 
of  said  factory,  have  had  the  uninterrupted  use  and  enjoy- 
ment under  a  claim  of  right  to  such  use  and  enjoyment  of 
BO  much  of  the  water  flowing,"  &c.,  predicates  his  first  find- 
ing of  law.  Warren  B.  Andrews  purchased  the  saw-mill 
now  owned  by  the  defendant,  about  November  1st,  1844. 
At  that  time  no  question  had  arisen  between  the  factory 
and  the  mill  about  the  use  of  the  water.  About  May  or 
June,  1845,  a  dispute  arose  between  W.  B.  Andrews,  who 
is  the  brother  of  the  plaintiff's,  and  who  then  owned  the 
saw-mill,  and  the  owners  of  the  factory.  Then,  he  swears, 
he  used  the  water,  subject  to  the  orders  gf  proprietors  of 
the  factory,  for  the  time  being,  while  he  was  there.  An- 
drews sold  it  to  O.  J.  Green,  Nov.  24,  1863.  It  appears 
that  during  the  greater  part  of  the  time,  while  Andrews 
owned  it,  he  leased  it  to  others,  who  ran  it  regardless  of 
the  factory,  shutting  down  the  gates  in  the  daytime,  and 
dusting  them  down  and  operating  it  whenever  it  was  to 
their  advantage  to  do  so.  Green  owned  the  saw-mill  from 
November  24th,  1863,  to  September  8th,  1864.  He  ran  it 
with  an  eye  looking  solely  to  his  own  interest.  If  the 
factory  people  complained,  he  gave  them  water  when  he 
could,  conveniently.     The  defendant  purchased  the  saw- 
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mill  of  Q-reen,  and  ran  it  ever  since,  as  Mr.  Green  had 
done.  The  flume  and  gates  of  the  saw-mill  were  out  of 
repair  during  Mr.  Green's  ownership,  and  also  during  the 
defendant's  ownership  of  the  mill,  down  to  the  repairs  of 
October  15th,  1866.  The  referee  finds  that  the  water 
flowed  for  20  years  prior  to  October,  1866,  to  the  plain- 
tiff^'s  factory,  uvder  a  claim  of  right  That  the  flume  and 
gates  of  the  defendant's  mill  leaked  water  into  his  race, 
under  the  same  claim  of  right.  When  Andrews'  tenants 
ran  the  saw-mill,  and  during  the  time  Green  ran  it,  so  far 
as  the  factory  owners  were  concerned,  they  mutually 
accommodated  each  other.  The  language  of  Bronson,  J., 
in  Parker  v.  Foote,  (19  Wehd,  313,)  though  often  referred 
to  and  quoted,  has  never  been  qualified  or  questioned, 
regarding  title  by  prescription,  or  the  presumption  of  a 
grant  He  says:  ^^The  enjoyment  of  the  easement  must 
not  only  be  uninterrupted  for  the  period  of  twenty  years, 
but  it  must  be  adverse,  not  by  leave  or  favor,  but  under  a 
claim  or  assertion  of  right,  and  it  must  be  with  the  knowl- 
edge and  acquiescence  of  the  owner."  {Flora  v.  CarheaUj 
38  N.  Y.  111.)  If  the  defendant  had  never  availed  him- 
self of  the  use  of  his  mill-site  while  the  plaintiffs  had  run 
and  operated  their  factory  with  the  full  natural  flow  of  the 
stream,  still  the  plaintiffs  would  not  have  acquired,  by 
such  use,  any  superior  rights  in  the  stream,  over  the  de- 
fendant, or  abridged  his  natural  right  to  the  enjoyment  of 
his  water  privilege  whenever  he  sought  to  make  use  of  it. 
There  can  be  no  prescription  where  there  is  no  adverse 
user,  and  there  can  be  no  adverse  user  without  creating  a 
right  of  action.  {The  Trustees  ^o.  of  Delhi  v.  YoumanSy  50 
Barb.  316.)  The  false  impression  which  the  referee  has 
as  to  prescriptive  right  acquired  by  the  owners  of  the  fac- 
tory through  their  use  of  the  water  in  running  and  oper- 
ating their  factory,  enters  into  and  shapes  most  of  his 
findings.    The  finding  at  fol.  429  is  predicated  upon  ^<  the 
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manner  in  which  the  water  flowing  in  said  stream  had 
been  nsed  by  the  proprietors  of  the  factory,"  &c. 

n.  The  finding  of  the  referee,  "  that  the  present  ar- 
rangement for  propelling  the  factory  by  means  of  water  in 
the  stream^  is  the  best  practicable  arrangement,  with  refer- 
ence to  economy  in  the  nse  of  water,  that  could  be  made," 
is  wholly  unwarranted  by  the  proof,  and  in  conAct  with 
the  referee's  finding,  that  "  the  surplus,  over  and  above 
what  was  necessary  to  run  the  factory,  was  wasted  and 
wholly  lost"  The  referee  finds  that  the  dam  was  and  is 
constructed  and  used,  not  for  the  purpose  of  accumulating 
a  supply  of  water.  Loveland  swears  that  the  water  would 
run  out  of  the  race  in  15  or  20  minutes.  The  plaintiff 
Pollitt  swears,  ^^  if  defendant's  gate  is  shut,  our  dam  will 
operate  our  factory  about  half  an  hour."  The  plaintiffs' 
dam  is  constructed  within  a  rod  of  the  defendant's  line ; 
80  that  if  the  factory  dam  was  raised  very  much  it  would 
set  the  water  back  upon  the  defendant's  saw-mill.  Yet 
the  dam,  placed  as  it  is,  might  be  raised  eight  inches  or  a 
foot^  and  double  the  capacity  of  the  plaintiffs'  pond,  with- 
out interfering  with  the  operation  of  the  saw-mill.  If  the 
plaintiffs  would  clear  out  their  race,  the  water  in  their  pond 
would  run  the  factory  twice  as  long.  The  plaintiffs'  atten- 
tion has  been  repeatedly  called  to  this.  The  plaintiffs 
abandon  a  dam,  near  their  factory,  giving  them  a  pond 
equal  to  that  of  the  defendant^  which  gave  them  water  in 
greater  abundance  and  more  constantly  than  their  race, 
and  constructed  a  new  dam  within  a  rod  of  the  defend* 
ant's  premises.  The  factory  pond  of  the  plaintiffs  was 
of  aboQt  equal  capacity  with  the  saw-mill  pond.  The 
water  there  was  more  constant  and  abundant  If  the 
plaintiffs  had  a  dam  properly  constructed  for  their  factory, 
the  running  of  the  saw-mill  would  not  injuriously  affect 
the  running  of  the  factory.  Mr.  Rider,  a  partner  in  the 
factory,  "talked  of  building  a  dam  four  or  five  rods  below 
their  present  dam,  to  remedy  the  difficulty.    The  plaintiffs 
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use  an  artificial  raceway,  where  the  water  is  constantly 
absorbed,  and  let  a  stream  pass  their  factory,  in  the  orig- 
inal channel,  as  large  as  that  of  the  raceway.  All  the 
other  mills  and  factories  on  the  stream  ran  and  operate 
with  dams  like  the  defendant's,  and  yet  the  referee  finds 
*'  that  the  present  arrangement  for  propelling  the  factory 
by  meaift  of  water  in  the  stream  is  the  best"  In  this  con- 
nection we  may  also  turn  to  the  finding  of  the  referee : 
"  When  the  gates  of  the  saw-mill  would  be  hoisted,  the 
water  would  flow  into  and  through  the  channel  of  the 
stream  below,  four  or  five  times  greater  than  could  be 
used  by  the  factory,  and  the  surplus  over  and  above  what 
was  necessary  to  run  the  factory  was  wasted  and  wholly 
lost"  The  same  question  was  considered  and  disposed 
of,  but  not  in  the  same  manner,  by  Chief  Justice  Shaw,  in 
Omld  V.  Boston  Duck  Co.,  (13  Orai/j  442-453.)  He  there 
says:  **One  of  the  grounds  of  plaintiff's  complaint  was, 
that  when  the  water  was  very  low,  in  times  of  drought, 
and  the  defendants  detained  it  a  few  hours,  or  in  one  in- 
stance a  whole  day,  to  raise  the  water  to  a  sufiicient  height 
to  work  their  own  factory,  it  came  to  the  plaintiff's  mill 
faster  than  he  could  use  it,  and  ran  to  waste  over  his  dam. 
If  it  was  so,  it  was  because  he  had  works  not  adapted  to 
the  entire  or  best  use  of  the  stream ;  because  his  dam  was 
too  low,  his  reservoir  not  of  sufficient  capacity,  or  other 
cause,  by  which  he  was  prevented  from  making  the  best 
use  of  the  power  of  the  water,  when  very  low  by  reason 
of  drought.  If  there  was  a  loss  of  water  at  such  times 
and  from  such  cause,  it  was  not  one  for  which  the  defend- 
ants were  responsible." 

m.  The  findings  of  fact  by  the  referee,  at  fols.  407, 
408,  409,  431,  432,  are  contrary  to  the  evidence. 

IV.  All  the  accredited  text  writers  on  this  subject 
agree  that  an  owner  above  has  a  right  to  the  reasonable 
use  of  the  water  for  mill  or  other  purposes,  whatever  may 
be  the  effect  upon  the  owners  below,  and  he  is  not  liable 
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for  obstructing  and  using  the  water  for  bis  mill,  if  bis  dam 
is  only  of  sucb  magnitude  as  is  adapted  to  tbe  size  and 
capacity  of  tbe  stream,  and  to  tbe  quantity  of  water  usu- 
ally flowing  tberein,  and  bis  mode  of  using  tbe  water  is 
not  unusual  or  unreasonable,  according  to  tbe  general 
custom  of  tbe  country,  in  sucb  cases,  of  dams  upon  similar 
streams.  (Thurber  v.  Martin^  2  Oray^  394.  Wash,  an  JEaae- 
mentSf  253.  Pitta  v.  Lancaster  Milh^  13  Meto.  156.  An- 
geU  on  Water  Courses,  p.  117,  §§  116,  117.) 

Or  over  OleveUmdj  for  tbe  respondents. 

L  Tbe  evidence  as  to  tbe  reduced  amount  of  tbe  clotb 
manufactured  by  tbe  plaintiffs,  during  tbe  interruptions 
of  tbe  water  by  tbe  defendant,  and  as  to  tbe  average  profit 
per  yard  of  clotb  manufactured  by  tbem,  was  properly  re- 
ceived. It  bad  already  appeared,  by  tbe  testimony  of  tbe 
witness,  tbat  at  tbe  time  tbe  interruption  commenced,  tbe 
plaintiffs  bad  demand  for  all  tbe  clotbs,  and  more  tban 
tbey  made,  and  tbat  tbey  were  making  92500  or  (3000 
wortb,  a  montb ;  and  tbat  for  four  days  out  of  tbe  ten  im- 
mediately preceding  tbe  commencement  of  tbe  action  and. 
tbe  service  of  tbe  injunction,  tbeir  factory  bad  stood  idle, 
by  reason  of  tbe  stoppage  of  tbe  water  by  tbe  defendant 
Tbe  inquiry  as  to  bow  mucb  less  clotb  tbey  manufactured 
during  tbe  continuance  of  tbe  interruptions  by  tbe  defend- 
ant, tended  to  sbow  tbe  cbaracter  and  extent  of  sucb  in- 
terruptions, and  tbat  tbey  were  sufficient  to  call  for  tbe 
mterference  of  tbe  court.  Tbis  proof,  taken  in  connection 
witb  tbe  evidence  as  to  tbe  average  profits  realized  by  tbe 
plaintiffs,  upon  tbe  clotb  manufactured  by  tbem,  was  also 
proper  upon  tbe  question  of  damages.  A  part  of  tbe  relief 
demanded  in  tbis  action  is  tbe  recovery  of  damages  for 
tbe  wrongful  act  of  tbe  defendant,  in  interrupting  tbe 
jperations  of  tbe  plaintiffs'  factory  for  a  period  equal  to 
four  days  out  of  ten.  In  sucb  cases,  tbe  loss  of  profits  to 
f^bicb  a  party  basbeen  subjected,  as  a  legitimate  result  of 
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the  trespass,  if  they  can  be  shown  with  reasonable  cer« 
tainty,  constitute  a  safe  measure  of  damages.  (Sedgwick 
on  DamageSy  p.  80 ;  5th  ed.  p.  86,  note  2.  White  v.  Moselet/i 
8  Pick.  356.  St  John  v.  Mayor  &c.  of  New  York^  6  Duevj 
315.  '  Price  v.  Murray,  10  Bo9w,  243.)  The  profits  the 
plaintiffs  would  have  certainly  realized  from  the  manufac- 
ture of  cloths,  but  for  the  interruptions  caused  by  the 
wrongful  act  of  the  defendant,  represented  the  value  of 
the  use  of  their  property,  of  which  they  had  been  deprived ; 
and  this  has  always  been  allowed  in  the  estimation  of 
damages.  (2  Oreenl  JEv,  §  625.)  If  the  court  should  be 
of  the  opinion  that  the  principle  upon  which  the  damages 
were  estimated  is  not  the  correct  one  under  the  circum- 
stances, the  judgment  may  be  modified  by  remitting  the 
damages.  {Story  v.  The  N.  Y.  and  Harlem  Railroad  Co.j 
2  Seld.  85.  The  People  v.  The  Supervisors  of  Michmond 
County,  28  N.  Y.  112.     Brownell  v.  Winne,  29  id.  400.) 

IL  The  plaintiffs  were  entitled,  by  prescriptive  right,  on 
the  15th  day  of  October,  1866,  to  the  use  and  enjoyment 
of  so  much  of  the  water  flowing  in  the  stream  as  was 
necessary  to  keep  the  factory  constantly  in  operation.  The 
parties  to  this  suit,  simply  as  riparian  owners,  had  each 
the  right  to  the  use  of  the  water  in  the  stream,  in  a  reason-^ 
able  manner ;  and  the  defendant  originally  had  the  right 
to  apply  the  water  to  work  his  mill,  subject,  however,  to 
this  limitation,  that  if  in  the  exercise  of  this  right,  and  in 
consequence  of  it,  the  plaintiffs'  factory  was  rendered  use- 
less and  unproductive,  the  law  w^ould  interfere  and  limit 
this  common  right,  so  that  the  plaintiffs  should  enjoy  a 
fair  participation.  {Merritt  v.  Brinkerhoff,  17  John.  306.) 
This  was  the  condition  of  affairs,  and  these  were  the  rights 
of  the  parties,  in  the  year  1842,  when  the  factory  was  built, 
and  in  1843,  when  the  saw-mill  was  erected.  The  claim 
of  the  plaintiffs  is,  that  by  an  uninterrupted  use  of  the 
water  of  the  stream  in  a  certain  manner  for  more  than 
twenty  years,  that  is,  by  the  use  of  it  for  the  purpose  of 
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propelling  their  factory,  to  the  exclusion  of  the  defendant's 
riparian  rights,  they  have  acquired  the  rights  to  sufficient 
flow  of  water  to  run  their  factory  at  all  times  when  the 
stream  is  sufficient,  without  any  interruption  from  the  de- 
fendant, for  the  purposes  of  his  mill.  "  If  one  proprietor 
has,  during  a  period  of  twenty  years  or  more,  possessed 
and  used  the  hydraulic  property  belonging  to  another,  not 
by  license  or  favor,  but  adversely  and  in  derogation  of  the 
rights  of  such  other  proprietor,  the  law,  upon  considera- 
tions of  policy  and  for  the  purpose  of  quieting  a  long  pos- 
session, will  presume  a  grant  from  the  proprietor  thus 
intruded  upon,  to  the  other,  and  will  preclude  the  party 
who  has  thus  acquiesced  from  asserting  the  right  which  he 
otherwise  would  have  had."  {Townsend  v.  McDoTialdy 
2  Kern.  381,  391,  and  eases  cited,  Baldwin  v.  Calkins^  10 
Wend,  167.  Belknap  v.  Trimble,  3  Paige^  577.)  This  case 
was  much  like  the  case  at  bar,  and  fully  sustains  the  posi- 
tion of  the  plaintiffs.  (AngeU  on  Water  Courses^  §  205. 
Tyler  v.  Wilkinson,  4  Mason,  397.  MUler  v.  Oarlock,  8  Barb. 
153.  Brace  v.  Tale,  10  Allen,  441.)  In  order  to  establish 
the  plaintiffs'  claim  by  prescription,  his  enjoyment  of  the 
water  of  the  stream  must  be  "  continued  uninterrupted 
and  adverse — ^that  is,  under  a  claim  of  right,  with  the  ac- 
quiescence and  knowledge  of  the  owner."  {Oolvin  v.  Bur- 
net, 17  Wend.  564.)  The  referee  has  found,  "that  said 
factory  was  propelled  and  operated  by  means  of  said  race- 
way and  overshot  wheel  in  1842,  and  that  ever  since  that 
year  it  has  been,  and  still  is,  propelled  and  operated  by 
means  of  the  water  flowing  through  this  race  upon  said 
overshot  wheel."  And  he  further  finds,  "  that  for  more 
than  twenty  years  immediately  preceding  the  15th  day  of 
October,  1866,  the  plaintiffs  and  their  grantors,  the  owners 
of  the  said  factory,  have  had  the  uninterrupted  use  and 
enjoyment,  under  a  claim  of  right  to  such  use  and  enjoy- 
ment, of  so  much  of  the  water  flowing  in  the  said  stream 
as  was  necessary  to  keep  the  said  factory  constantly  in 
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operation  and  running,  whenever  the  quantity  of  water 
flowing  in  the  natural  channel  of  said  stream  above,  through 
and  along  the  said  plaintiffs'  premises,  was  sufficient  for 
that  purpose,  and  free  from  any  interruptions  in  such  use 
and  enjoyment  caused  by  the  running  and  operating  of 
said  saw-mill."  This  amounts  to  a  finding,  that  the  plain- 
tiffs have  for  more  than  twenty  years,  uninterruptedly  used 
the  water  of  the  stream  in  a  particular  way — that  is,  for 
the  purpose  of  at  all  times  running  their  factory,  to  the 
exclusion  of  the  defendant's  riparian  rights,  and  that  such 
use  has  been  adverse  and  in  derogation  of  the  rights  of  the 
defendant  If  this  finding  of  fact  is  sustained  by  the  evi- 
dence, (as  we  claim  it  was,)  the  prescriptive  right  of  the 
plaintiffs  is  complete.  All  the  persons  who  were  sworn, 
connected  with  the  factory,  or  who  had  worked  there,  tes- 
tified to  the  running  of  the  factory  without  interruption 
from  stopping  of  the  water,  up  to  the  time  the  detentions 
by  the  defendant  occurred.  Here  we  have,  then,  this  fac- 
tory, first  run  in  1842,  and  without  any  interruption  by 
detention  of  water,  till  about  the  spring  or  summer  of 
1845 ;  then  precisely  such  acts  on  the  part  of  the  mill  own- 
ers as  are  now  charged  against  the  defendant;  these  were 
promptly  complained  of,  and  the  right  now  claimed  by  the 
plaintiffs  asserted,  and  recognized  by  the  mill  owners,  and 
from  that  time  up  to  October  15,  1866,  the  proprietors  of 
the  factory  have  continuously  enjoyed  the  right  to  the  use 
of  the  water  as  then  claimed,  in  derogation  and  limitation 
of  the  riparian  rights  of  the  mill  owners.  Any  interrup- 
tions that  defeat  the  right  by  prescription  must  be  inter- 
ruptions of  the  right  itself,  and  not  of  the  mere  user.  (An- 
gell  an  Water  Oauraea,  §§  211,  212.)  It  is  sufficient  if  for 
twenty  years  prior  to  October  15,  1866,  the  factory  pro- 
prietors exercised  the  right  claimed  whenever  they  chose 
or  found  it  necessary  to  do  so.  There  is  no  testimony  in 
the  case  showing  that  the  right  of  the  plaintiffs  to  have 
the  water  of  the  stream  for  the  purpose  of  running  the 
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factory,  had  ever  been  interrupted,  and  what  the  witnesses 
for  the  defense  say  in  relation  to  the  running  of  the  mill, 
only  shows  that  at  certain  times  the  water  was  sufficient 
for  the  mill  and  factory  both. 

in.  The  use  of  the  water  by  the  defendant  after  the  15th' 
of  October,  1866,  was  unreasonable,  and  an  infringement 
of  the  plaintiffs'  riparian  rights.  The  referee  has  found 
"that  the  use  of  the  water  in  said  stream  for  said  saw-mill, 
by  the  defendant,  between  the  15th  and  26th  days  of  Oc- 
tober, 1866,  in  the  manner  described,  was  not  a  reasonable 
use  thereof."  The  case  of  Merritt  v.  Brinkerhoffj  (17  John. 
306,)  was  very  much  like  the  case  under  consideration,  so 
far  as  the  claim  that  the  defendant  unreasonably  used  the 
water  is  concerned,  and  the  jury  having  found  against  the 
defendant  there,  as  the  referee  has  in  this  case,  the  court 
refused  to  disturb  the  verdict  The  interruptions  in  that 
case  consisted  of  the  defendants  detaining  the  water  in 
their  dam  for  an  hour  or  more  at  a  time,  and  afterwards 
letting  it  out  in  such  torrents  that  it  would  be  wasted ; 
and  it  was  further  proved  that  by  such  use  of  the  water 
by  the  defendant,  the  mills  of  the  plaintiffs  were  stopped 
from  half  an  hour  to  two  hours  daily.  And  from  a  state- 
ment in  the  opinion  of  the  court,  we  learn  that  the  works 
of  the  defendant  required  double  the  quantity  of  water 
nsed  by  the  plaintiffs^  mills.  There  was  no  pretense  that 
the  detentions  were  wanton,  oi:  that  the  water  was  detained 
for  any  purpose  exce.pt  to  run  the  defendant's  works  to  the 
utmost  advantage,  without  any  reference  to  the  rights  of 
the  plaintiffs  in  the  stream.  The^  referee  has  found  the 
extent  and  cause  of  the  stoppages  complained  of,  that  the 
water  was  wasted,  and  a  detailed  manner  of  how  the  mill 
was  run  at  the  time-  the  interruptions  occurred.  These 
findings  are :  1st.  That  on  the  15th  day  of  October,  and 
on  divers  other  days  between  that  day  and  October  26th, 
by  the  shutting  down  of  the  defendant's  gates  in  the  day 
time,  the  water  was  stopped  and  detained  from  the  plain- 
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tifis'  factory,  and  work  therein  was  entirely  suspended 
from  one  to  three  hours,  etc.  2d.  That  when  the  gates 
were  hoisted  the  water  would  flow  in  the  stream  below,  in 
quantities  four  or  five  times  greater  than  could  be  used  in 
the  factory,  and  the  surplus  was  wasted  and  lost.  Ho 
further  finds,  that  all  through  the  month  of  October,  1866, 
the  quantity  of  water  flowing  in  the  natural  channel  of  the 
stream  was  sufficient  to  propel  the  machinery  of  the  fac- 
tory, but  not  to  operate  the  saw-mill ;  and  he  finds  that  it 
requires  much  less  water  to  propel  the  factory  than  the 
saw-mill  wheel.  The  facts  above  stated,  as  found  by  the 
referee,  if  the  evidence  warrants  them,  makes  this  case,  so 
far  as  the  same  proceeds  upon  the  doctrine  of  reasonable 
use,  on  all  points  analogous  to  the  case  of  Merritt  v.  Brink- 
erhoff.  The  plaintiffs  further  claim  that  the  use  of  the 
water  in  the  manner  complained  of  was  unnecessary.  The 
witness  Hobart  ran  the  mill  after  the  repairs  were  made, 
and  after  the  service  of  the  injunction  without,  as  far  as 
appears,  interrupting  the  factory.  About  the  time  he  was 
building  his  new  flume,  the  defendant  declared  to  the  wit- 
ness Ellis,  that  he  was  going  to  try  to  build  a  flume  so  tight 
that  the  factory  fellows  could  not  run  the  factory  by  the 
water  that  leaked  through. 

By  the  Cmrt^  Johnson,  J.  The  cause  seems  to  have 
been  tried  before  the  referee  as  though  the  rights  of  the 
plaintiffs,  to  some  extent,  depended  qpon  prescription  by 
user.  We  do  not  see,  from  the  evidence,  that  any  such 
question  arises  on  the  plaintiffs'  part,  in  the  action.  Their 
factory,  as  we  understand  the  case,  is  upon  their  own  land, 
through  which  the  stream  of  water  in  question  naturally 
flows.  This  gives  them  the  right  to  use  the  water  there 
in  any  manner  they  may  see  fit,  so  that  they  do  not  inter- 
fere with  the  rights  of  other  owners  to  the  use  of  the  water, 
on  the  stream  below,  or  above.  This  right  to  use  the 
water  is  incident  to  the  ownership  of  the  land  through 
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which  the  Btream  naturally  flows,  and  pertains  alike  to 
every  owner  of  the  soiL  And  even  if  an  owner  has  had 
the  uninterrapted  flow  and  use  of  a  stream  on  his  own 
land  for  twenty  years  or  more,  he  does  not  thereby  acquire 
such  a  prescriptive  right  to  such  uninterrupted  flow  and 
use  that  he  can  prevent  an  owner  of  land  on  the  stream 
above  from  using  and  enjoying  the  water  upon  his  land 
in  any  reasonable  and  proper  manner.  An  owner  above 
may  -acquire  a  right  by  prescription,  to  detain  and  obstruct 
the  flow  of  water,  to  an  accustomed  extent,  and  for  a  fixed 
period,  against  the  owners  below ;  but  the  defendant  does 
not  show  any  such  right  against  the  plaintiffs,  and  no  such 
question,  we  think,  properly  belongs  to  the  case.  The 
main  question,  upon  the  merits,  appears  to  be  whether  the 
defendant,  in  the  exercise  of  his  right  to  use  the  water 
upon  his  own  lands,  has  been  guilty  of  doing  it  in  such 
a  manner  as  to  violate  the  rights  of  the  plaintiffs,  and  de- 
prive them  of  the  lawful  use  of  the  same  water,  in  whole 
or  in  part,  for  their  factory  below.  The  right  to  water 
flowing  through  land,  is  the  right  of  use  only ;  and  this  is 
a  right  belonging  to  each  owner,  in  common  with  every 
other  owner  of  the  land  through  which  the  stream  natu- 
rally flows.  No  one  owner  can  divert  it  from  the  land  of 
another,  or  obstruct  and  detain  it  to  the  injury  of  such 
other,  without  rendering  himself  liable  in  an  action  to  re- 
cover damages,  or  to  obtain  such  other  relief  or  remedy  as 
the  particular  case  may  call  for.  Kentj  in  his  CommentO' 
HeSf  says :  "All  that  the  law  requires  of  the  party,  by  or 
over  whose  land  a  stream  passes,  is  that  he  should  use  the 
water  in  a  reasonable  manner,  and  so  as  not  to  destroy,  or 
render  useless,  or  materially  diminish,  or  affect,  the  appli- 
cation of  the  water,  by  the  proprietors  below  on  the  stream. 
He  must  not  shut  the  gates  of  his  dams  and  detain  the 
water  unreasonably,  or  let  it  off  in  unusual  quantities,  to 
the  annoyance  of  his  neighbor.*'  (3  Kent's  Com.  440.  See 
Vol.  LVm.  3 
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also  Merritt  v.  Brinkerhoffy  17  John.  306.)  This  is  undoubt- 
edly the  true  rule ;  and  the  rule  of  the  civil  law  is,  in  this 
respect,  substantially  the  same.  Upon  the  facts  found  by 
the  referee,  the  detention  of  the  water  by  the  defendant 
has  been  clearly  unreasonable  and  unlawful,  as  against 
the  plaintiffs.  He  had  been  in  the  habit  of  keeping  his 
gates  closed  through  several  of  the  working  hours  of  each 
day,  and  for  that  time  depriving  the  plaintiffs  wholly  of 
the  use  of  the  water  for  their  factory,  and  then  letting  it 
off  in  such  unusual  quantity  that  the  plaintiffs  could  only 
use  a  small  portion  of  it  while  passing,  when,  without 
such  detention,  they  would  have  been  able  to  run  their 
factory  constantly,  and  without  interruption.  This  was 
clearly  unjustifiable,  and  gave  the  plaintiffs  a  good  right 
of  action,  at  least  to  recover  damages  occasioned  by  the 
detention.  It-is  said,  in  behalf  of  the  defendant,  that  he 
has  a  right  to  the  beneficial  use  of  the  water  upon  his  own 
land,  and  that  he  cannot  use  it  with  any  advantage  or 
profit  to  himself,  without  detaining  it  as  he  has  heretofore 
done,  and  in  the  manner  complained  of.  But  the  plain 
answer  to  this  is,  that  if  this  manner  of  using  is  substan- 
tially prejudicial  to  the  rights  of  others,  and  sensibly 
diminishes  the  value  of  their  rights  to  the  common  use,  he 
must  forego  the  use  of  it  in  that  manner,  and  use  it  in 
some  other  way,  though  such  other  way  may  be  less  profit- 
able. The  true  test  is,  whether  the  use  complained  of  is 
really  and  sensibly  injurious  to  the  common  rights  of  other 
proprietors.  {Tyler  v.  Wilkinson^  4  Mason^  401.  Angell  on 
Water  Courses^  §§  115-118.) 

There  can  be  no  doubt,  we  think,  upon  the  evidence 
and  the  facts  found  by  the  referee,  that  this  is  a  proper 
case  for  the  preventive  remedy  by  perpetual  injunction. 
This  has  been  the  rule  in  cases  of  this  description,  certainly 
ever  since  the  case  oi  Rolinson  v.  Lord  Byron^  (1  Bro.  C.  B. 
588 ;  2  Story's  Eq.  §  927 ;  Angell  on  Water  Courses,  §  445 ; 
Gardner  v.  Village  of  Newburgh,  2  John,  Ch,  162 ;  Coming 
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V.  The  Troy  Iron  and  Nail  Factortfy  40  N.  T.  191.)  Many 
other  decisions  might  be  cited  in  our  own  courts  in  this 
State,  to  the  same  efiect.  The  last  case  cited  holds  that 
since  the  Code  it  is  unnecessary,  as  a  preliminary  to  this 
species  of  relief,  to  settle  the  right  by  an  action  at  law, 
even  where  the  right  is  doubtful.  The  only  difficulty  in 
affording  the  remedy  in  a  case  of  this  kind  is,  in  fixing 
the  limit  of  the  detention  by  the  defendant  in  future,  by 
decree.  In  this  respect,  however,  I  do  not  see  but  the 
referee  has  fixed  it  with  as  much  exactness  and  particu- 
larity as  the  case  admits  of.  The  judgment  ordered  allows 
the  defendant  to  use  and  detain  th^  water  for, his  own  use, 
as  it  was  used  and  detained,  by  the  owners  of  the  same 
premises,  prior  to  the  15th  of  October,  1866.  Of  this  the 
plaintiffs  do  not  complain ;  and  I  think  we  should  not  dis- 
turb the  judgment  on  this  ground. 

The  reversal  is  placed  solely  upon  the  ground  of  the 
admission  of  improper  evidence  on  the  question  of  dam- 
ages. The  plainti£b  were  allowed  to  prove,  against  the 
defendant's  objection,  how  many  yards  less  of  cloth  they 
made  in  consequence  of  the  detention  of  the  water,  than 
they  could  have  made  had  the  water  not  been  detained  as 
it  was ;  and  what  the  profit  on  each  yard  manufactured 
and  sold  was,  at  the  price  at  which  they  sold  what  they 
did  make.  This  was  clearly  incompetent  for  the  purpose 
of  ascertaining  the  amount  of  damages  sustained  by  the 
plaintiffs.  It  was  wholly  speculative  and  conjectural.  It 
was  mere  matter  of  opinion  whether  the  additional  amount 
could  or  would  have  been  manufactured  had  the  water 
not  been  obstructed,  and,  if  such  additional  quantity  could 
or  would  certainly  have  been  manufactured,  whether  it 
would  or  could  have  been  sold  at  the  same  price.  Specu- 
lative profits  are  not  recoverable  in  an  action  for  damages. 
{Oriffin  V.  Golver^  16  N.  T.  489.)  The  true  measure  of 
damages  in  a  case  like  this,  is  the  value  of  the  use  of  the 
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water  to  the  plaintiffs,  situated  as  they  were,  daring  the 
time  they  were  wrongfully  deprived  of  it. 

The  judgment,  for  this  error,  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

New  trial  granted. 

Talcott,  J.,  did  not  sit  in  the  case,  having  been^  pre- 
viously to  his  election,  consulted  as  counsel. 

[Fourth  Dbpabtvent  Gbnbbal  Tbbk,  at  Bufflilo,  June  6, 1870.    MuOm 
P.  J.,  and  Johntonf  Justice.]  ^ 
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Rindskopf  vs.  The  Farmers'  Loan  and  Trust  Company. 

The  general  covenant,  to  warrant  and  defend  premises  conyeyed,  against  aU 
lawful  daims,  includes  the  covenant  for  quiet  enjoyment;  and  the  true 
meaning  qf  it  is  that  the  grantee  and  his  heirs  and  assigns  shall  not  be  de- 
prived of  possession  by  force  of  a  paramount  title.  It  runs  with  the  land, 
and  passes  with  the  fee  to  any  subsequent  grantee  of  the  same  title. 

Such  a  covenant,  it  is  well  settled  in  this  State,  is  only  broken  by  actual  evic- 
tion from  the  premises.  Where  there  has  never  been  any  possession  under 
or  through  the  deed  containing  the  covenant,  there  can  be  no  actual 
eviction. 

Where,  at  the  date  of  a  deed,  the  premises  granted  are  in  the  possesion  of 
other  persons  claiming  adversely  to  the  grantee  and  his  grantor ;  and  such 
persons,  and  others  claiming  under  them,  are  permitted  by  the  grantee  and 
those  deriving  title  from  or  throtlgh  him,  to  remain  undisturbed  until  their 
adverse  possession  ripens  into  a  good  title,  as  against  the  grantee,  the  latter, 
or  one  claiming  under  him,  cannot  be  allowed  to  recover  upon  the  covenant 
of  warranty,  for  a  failure  of  title  by  such  means ;  they  not  having  lost  their 
land  by  a  title  paramount,  existing  at  the  time  of  executing  the  covenant, 
but  by  their  own  laches,  in  sufibring  an  imperfect  and  inferior  claim  of  tiUe 
to  become  a  legal  title  paramount  to  theirs. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  upon 
the  report  of  a  referee,  dismissing  the  complaint,  with 
costs.  The  action  was  brought  to  recover  damages  for 
breach,  of  a  covenant  of  warranty  contained  in  a  deed. 
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The  referee  found  the  following  facts :  On  the  7th  day 
of  May,  in  the  year  1862,  the  defendant,  a  New  York  cor- 
poration, and  saccessor  to  the  Holland  Land  Company,  by 
deed  granted  and  conveyed  to  one  Horace  Frizelle,  lot  20 
in  the  eighth  township  and  fifth  range  of  townships,  of 
the  tract  known  as  the  Holland  Land  Company's  land, 
together  with  divers  other  lots  and  parcels  of  land,  the 
said  lot  being  situated  in  the  county  of  Erie  and  State  of 
New  York,  for  the  consideration  of  $13,230,  which  said 
conveyance  was  in  fee,  and  contained  the  covenant  on  the 
part  of  the  grantor  which  is  set  forth  in  the  complaint  in 
this  action.  The  deed  contained  the  following  covenant 
on  the  part  of  the  grantors :  "  And  the  said  party  of  the 
first  part,  for  themselves  and  their  successors,  do  hereby 
covenant,  promise,  and  agree  to  and  with  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  that  they,  the 
said  party  of  the  first  part,  the  above  described,  and  here- 
by granted  and  bargained  premises  ^nd  every  part  thereof, 
with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  against  the  said  party  of  the 
first  part,  and  their  successors,  and  against  all  other  per- 
sons, whatsoever,  lawfully  claiming,  or  to  claim,  the  same 
or  any  part  thereof,  shall  and  will  warrant,  and  by  these 
presents  defend."  The  defendant  was  not,  at  the  time  of 
the  said  conveyance,  in  the  actual  possession  of  the  prem- 
ises thus  conveyed,  or  any  part  thereof,  but  the  same  was 
at  that  time  in  the  actual  possession  of  other  parties,  par- 
cels thereof  being  in  the  possession  of  different  parties, 
each  of  such  possessors  claiming  to  own  the  parcel  so  pos- 
sessed by  him,  in  hostility  to  the  title  of  the  said  defend- 
ant, and  under  color  and  claim  of  title  in  himself.  That 
the  undivided  one  half  the  title  to  said  lot  20,  so  conveyed 
to  said  Horace  Frizelle,  together  with  the  covenant  of 
warranty  aforesaid,  except  as  i^inst  said  adverse  possess- 
ors, by  the  operation  of  sundry  mesne  conveyances,  be- 
came vested  in  the  plaintiff  in  May,  1861.    Neither  the 
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said  Horace  Frizelle,  the  grantee  of  the  defendant,  or  any 
one  claiming  nnder  him,  ever  entered  into  possession  of 
the  said  lot  No.  20,  or  any  part  thereof.  That  in  Septem- 
ber, in  the  year  1867,  an  action,  commonly  called  an  ac* 
tion  of  ejectment,  was  commenced  against  each  of  the 
occupants  of  said  lot  No.  20,  to  recover  the  possession  of 
the  undivided  one  half,  that  portion  of  the  premises  held 
by  him,  making  six  actions  in  all,  which  actions  were 
commenced  and  prosecuted  in  the  name  of  the  Farmers' 
Loan  and  Trust  Company  as  plaintiffs,  and  the  complain- 
ants therein  alleged  title  in  it  on  the  1st  of  June,  1852 ; 
all  of  which  six  actions  were  tried  at  the  circuit  court  held 
in  Erie  county  in  June,  1868.  In  each  of  said  actions  the 
title  of  the  Farmers'  Loan  and  Trust  Company  was  given 
in  evidence,  and  in  each  of  said  actions  the  defendant  re- 
covered judgment,  upon  the  ground  that  he  and  those 
under  whom  he  claimed  had  held  the  possession  of  that 
portion  of  said  lot  described  in  the  complaint,  in  the 
action  against  him,  adversely  to  the  title  of  the  Farmers' 
Loan  and  Trust  Company,  its  predecessors  and  successors^ 
for  more  than  twenty  years  next  prior  to  the  commence- 
ment of  the  said  action.  And  in  the  said  six  actions,  title 
by  adverse  possession  as  against  the  Farmers'  Loan  and 
Trust  Company,  its  predecessors  and  successors,  was  estab- 
lished as  to  the  whole  of  said  lot  No.  20.  The  said  six 
actions  were  commenced,  in  fact,  by  the  plaintiff  in  this 
action,  for  his  own  benefit,  and  for  the  purpose  of  recov- 
ering possession  of  the  said  undivided  half  of  said  lot 
No.  20,  claimed  by  him  under  the  said  grant  to  Horace 
Frizelle,  and  the  subsequent  conveyances,  and  notice  was 
given  by  the  plaintiff  in  this  action,  to  the  defendant  in 
this  action,  of  the  commencement  of  the  said  six  actions 
of  ejectment,  and  of  the  object  thereof;  and  the  said  de- 
fendant in  this  action  was  required,  by  the  plaintiff  in  this 
action,  to  maintain  the  title  of  the  said  Farmers'  Loan 
end  Trust  Company  to  said  lot  No.  20,  as  conveyed  to 
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eaid  Horace  Frizelle,  in  the  said  six  actions  of  ejectment ; 
and  the  defendant  in  this  action^  by  its  attorney  and  coun- 
sel, appeared  and  took  part  in  the  trial  of  said  six  actions 
of  ejectment 

On  the  trial  of  this  action,  evidence  was  given  on  the 
part  of  the  plaintiff,  tending  to  show  that  some  parts  of 
the  said  lot  No.  20  had  been  held  adversely  by  the  prede- 
cessors of  the  defendants  in  the  six  actions  of  ejectment, 
for  more  than  twenty  years  prior  to  the  date  of  the  deed 
from  the  Farmers'  Loan  and  Trust  Company  to  Horace 
Frizelle.  It  did  not  appear  that  any  attempt  had  ever 
been  made  to  recover  possession  of  said  lot  20,  or  any 
part  thereof,  by  any  person  claiming  under  the  same  title 
conveyed  by  the  Farmers*  Loan  and  Trust  Company  to 
Horace  Frizelle,  until  the  commencement  of  the  said  six 
actions  of  ejectment,  in  September,  1867. 

As  a  conclusion  of  law  upon  the  foregoing  facts,  the 
referee  determined  that  the  plaintiff  was  not  entitled  to 
maintain  this  action  against  the  defendant,  for  the  reason 
that  the  said  plaintiff  had  not  been  evicted  from  the  pos- 
session of  the  said  lot  No.  20,  or  any  part  thereof;  and  he 
directed  judgment  for  the  defendant,  with  costs. 

The  only  questions  before  the  court  were  these : 

Ist.  Granting  that  this  covenant  is  a  covenant  for  quiet 
possession,  can  a  recovery  be  had  for  a  breach  of  it  with- 
out actual  possession  of  the  warranted  premises;  or  is 
a  constructive  possession,  arising  upon  a  delivery  of  the 
granted  premises^  recognized  in  this  State,  and  sufficient 
to  maintain  the  action  in  cases  where  the  grantor's  title  is 
manifestly  bad,  and  the  covenantee  is  unable  to  get  pos- 
session* 2d.  Is  the  covenant  in  question  in  fact  a  cov- 
enant for  quiet  possession,  or  a  covenant  warranting  and 
guaranteeing  the  ownership  of  the  granted  premises — ^the 
soil — ^to  the  grantee,  and  therefore  not  falling  within  the 
rules  heretofore  applied  in  this  State  to  strict  covenants 
for  quiet  enjoyment. 
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F,  <}.  Salman^  for  the  appellant. 

L  Since  the  abolition  of  livery  of  seisin  and  the  statute 
of  uses  in  this  State^  the  execution  and  delivery  of  a  con- 
veyance of  premises  passes  the  possession  of  them  from 
grantor  to  grantee,  as  against  the  grantor  and  all  in  privity 
with  Mm,  and  the  grantor  is  estopped  by  his  deed  from 
denying  the  grantee's  possession.  1.  Formerly  no  convey- 
ance of  land  without  livery  of  seisin  gave  any  title  to  the 
land  attempted  to  be  conveyed.  2.  The  covenant  of  war- 
ranty being  annexed  to  the  land,  and  no  land  passing, 
even  as  between  grantor  and  grantee,  no  action  could  be 
maintained  on  the  covenant  until  the  grantee  had  obtained 
actual  possession.  3.  When  the  statute  of  uses  went  into 
operation,  livery  of  seisin  in  certain  modes  of  conveyance 
became  unnecessary,  because  the  statute  passed  the  pos- 
session, and  the  bargainor  or  releasor  was,  by  his  deed, 
estopped  from  denying  the  releasee's  or  bargainee's  pos- 
session. It  was  well  settled  that  no  actual  entry  need  be 
proven.  4  An  investigation  of  early  English  cases  shows 
that  since  the  passage  of  the  statute  of  uses  in  England,  au 
actual  entry  is  not  necessary  to  maintain  an  action  on  a 
covenant  for  quiet  enjoyment.  Constructive  possession 
and  eviction  are  recognized.  {Clarke  v.  HotypeVj  Freeman^ 
122.  Ludwell  v.  Newman^  6  T.  M.  458.  Hawke%  v.  Orton, 
6  Ad.  &  Eh  367.)  In  the  first  of  the  above  cases  the  war- 
ranted premises  had  been  previously  conveyed  by  the  king, 
to  whom  they  rightfully  beloilged,  A  demurrer  on  the 
ground  that  the  plaintiff  did  not  allege  any  entry,  was 
overruled.  The  court  say,  "  having  shown  a  title  in  the 
patentee  of  the  king,  which  is  admitted,  the  plaintiff  shall 
not  be  forced  to  enter,"  &c.  In  LudweU  v.  Newman^  the 
court  say,  ^^  defendants  covenant  for  quiet  enjoyment  means 
a  legal  entry  and  enjoyment  without  the  permission  of 
any  other  person,  which  could  not  have  taken  place  here 
on  account  of  the  prior  lease  granted,"  and  judgment  was 
given  for  the  plaintiff     And  in  Hawkes  v.  Ortofiy  the  court 
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say,  "  that  a  refusal  to  give  possession  would,  if  properly 
pleaded,  be  a  breach  of  a  covenant  for  quiet  enjoymentV 
{See  RawU  on  Covenants,  255.) 

IL  The  courts  of  this  State  recognize  the  doctrine  of 
constructive  possession,  and  that  the  execution  and  deliv- 
ery of  a  deed  of  premises  vests  the  possession  of  the 
granted  premises  in  the  grantee,  as  against  the  grantor 
and  those  in  privity  with  him.'  1.  Livery  of  seisin,  or  actual 
possession,  is  not  necessary.  (3  R.  8,  p.  29,  §  156,  5th  ed.) 
2.  The  execution  and  delivery  of  a  conveyance  of  prem- 
ises draws  the  possession  of  the  granted  premises  after  it^ 
when  they  are  vacant  (Van  Brunt  v.  SeAenck^  11  John, 
385.  Proprietors  of  Kennebeck  v.  (7aS,  1  Maes.  484.  Mathew 
▼.  Thinitf/  Churchy  3  Serg.  dk  R.  514)  3.  Such  execution 
and  delivery  has  the  same  effect  as  to  occupied  premises 
as  between  the  grantor  and  grantee,  for  it  is  a  valid  and 
good  conveyance,  and  operative  to  all  intents  and  pur- 
poses, except  as  against  adverse  possessors  occupying  ad- 
versely under  a  title.  (Jackson  v.  Demont^  9  John.  55. 
Kenada  v.  Oardner^  3  Barb.  589.  Poor  v.  Hortony  15  id. 
485.  Howard  v.  Eowardy  17  id.  663.)  4  The  adverse  occu- 
pant under  a  title  can  alone  avail  himself  of  the  objection 
that  the  grantor  was  not  in  possession  at  the  time  of  the 
conveyance ;  the  objection  is  not  open  to  the  grantor,  and 
the  lack  of  possession  being  the  foundation  of  the  objec- 
tion, the  grantor  cannot  set  up  lack  of  possession  as  between 
himself  and  the  grantee.  (Poor  v.  Hortony  and  other  cases, 
cited  supra.)  5.  The  adverse  occupant  must  claim  under  a 
specific  title ;  nothing  less  will  prevent  the  possession  of 
the  granted  premises  vesting  in  the  grantee,  even  as 
against  him,  or  deprive  him  of  his  right  to  maintain  eject- 
ment (Fish  V.  Fishy  39  Barb.  513.  Crary  v.  Goodmany 
22  N.  Y.  170.  Holdred  v.  Styles,  decided  in  Court  of  Appeals 
in  1862,  not  reported;  referred  to  in  Newton  v.  McLeany 
41  Barb.  289.)  6.  The  action  of  ejectment  is  a  possessory 
action,  and  cannot  be  maintained  except  upon  the  theory 
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that  the  plaintiff  has  had  a  posaession  which  has  been  dis- 
turbed, for  when  the  deed  is  void,  as  against  the  adverse 
occupant  claiming  under  a  title,  the  grantee  must  count 
upon  the  possession  of  his  remote  grantor,  who  was  pos- 
sessed.   {Poor  V.  Sorton^  and  cases  cited  under  subd,  3,  supra.) 

7.  If,  at  the  time  of  the  delivery  of  the  deed  to  the  grantee, 
the  adverse  claimant  was  in  the  actual  possession,  though 
not  under  a  title,  then  it  follows  that  the  grantee  (plaintiif 
in  ejectment)  was  not  in  the  actual  possession,  and  he  is 
allowed  to  maintain  his  action  of  ejectment  upon  the 
theory  of  a  constructive  possession  in  him,  which  the  law 
recognizes,  and  how  could  he  have  obtained  that  by  the 
mere  delivery  of  the  deed  of  the  granted  premises,  which 
is  a  symbolical  delivery  of  possession  to  him  by  his  grantor  ? 

8.  The  deed,  which  vests  the  constructive  possession  of 
the  granted  premises  in  the  grantee,  has  the  same  opera- 
tion as  respects  the  covenantee,  where  the  same  party  is 
made  grantee  and  covenantee  by  the  same  instrument. 
If  the  grantee*  can  maintain  ejectment,  he  can  also  main- 
tain covenant,  for  the  foundation  of  both  actions  is  the 
same,  to  wit,  possession  and  a  breach  of  it.  9.  Can  it  be 
reasonably  contended  that  a  grantee  of  premises  adversely 
occupied,  is  both  in  possession  and  not  in  possession,  for 
the  purposes  of  two  actions,  the  right  to  maintain  which 
rests  on  one  and  the  same  foundation.  The  proposition  is 
80  absurd  that  it  has  been  rejected  in  every  State  of  the 
Union,  except  New  York  and  Virginia. 

m.  The  recognition  of  a  constructive  possession,  neces- 
sarily involves  the  recognition  of  its  breach,  or  the  doc- 
trine of  constructive  eviction.  The  recognition  of  con- 
structive possession  has  caused  constructive  eviction  to  be 
recognized  in  the  following  countries  and  States :  Great 
Britain :  Clarke  v.  Hooper^  Ludwell  v.  Newman^  Satvkes  v. 
Ortonj  (supra.)  Maine  :  Curtis  v.  Deeringy  (12  Maine,  501.) 
Vermont :  Phelps  v.  Sawyer^  (1  Atk.  158 ;)  Park  v.  BateSy 
Ql2  Verm,  381 ;)  University  of  Vermont  v.  Joslyn,  (21  id.  52.) 
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New  Hampshire :  Loomis  v.  Bedel^  (11  N.  Samp.  74)  New 
Jersey :  Miller  v.  Halsey^  (2  Oreen^  49.)  Tennessee :  Banr 
dolph  V.  Meeks,  {Mart.  &  Yerg.  58.)  Alabama:  OaldweU 
V.  Kirkpatriek,  (6  -Afa.  60;)  Banks  v.  JTAft^Aead,  (7  id.  83.) 
•Mississippi :  Dumas  v.  Heathy  (11  Sands  &  M.^  206;)  TFi{% 
V.  Hightown^  (12  idt.  473.)  Kentucky  :  Oamman  v.  Kenedy^ 
(3  Littellj  123;)  Barnet  v.  Montgamertfy  (6  Monroe^  628.) 
Illinois :  ifoor  v.  FaiZ,  (17  iZZ.  185.)  North  Carolina :  GWrt 
Y.  Bodges f  (3  DevereiiXj  203.) 

rV.  Of  breach  of  covenants  there  are  two  kinds — ^actnal 
and  constructive.  Of  actual,  there  are  three  kinds: 
1.  When  the  actual  dispossession  is  by  process  of  law  con- 
sequent upon  a  judgment  or  decree.  2.  Where  the  actual 
dispossession  is  caused  by  the  exercise  of  the  common 
law  right  of  entry.  3.  Where  the  possession  is  voluntarily 
and  actually  abandoned  and  surrendered  to  the  adverse 
title.  Of  constructive  eviction  there  are  four  different 
kinds :  1.  Where  the  covenantee  has  never  had  possession, 
never  having  been  able  to  obtain  it  by  reason  of  the  ad- 
verse title.  2.  Where,  after  the  paramount  title  has  been 
established,  he  accepts  a  lease  or  other  conveyance  under 
it,  remaining  in  possession.  3.  Where  the  covenantee 
does  this,  though  the  adverse  title  has  not  been  established, 
thus  taking  on  himself,  in  his  action  on  the  covenant,  the 
establishing  of  the  adverse  title.  4.  When  the  eviction  is 
not  of  the  land,  but  of  something  incidental  to  its  enjoy- 
ment.    (Rawle  on  Covenants,  251,  and  cases  cited.) 

V.  Actual  damages  are  recoverable,  and  awarded,  for 
purely  constructive  breaches  of  covenants  for  quiet  pos- 
session. Though  the  breach  be  purely  constructive,  yet 
the  grantee  actually  loses  the  warranted  premises  for 
which  a  consideration  has  been  paid;  the  damage  he 
suffers — his  loss — ^is  actual,  and  demands  actual  compensa- 
tion as  its  remedy.     (See  all  cases  cited  under  third  point) 

YL  The  judgments  in  the  six  actions  of  ejectment  con- 
stitute a  constructive  eviction  from  the  warranted  prem- 
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iBes,  and  a  disturbance  of  the  warrantee's  possession. 
Where  the  grantee  has'  not  been  able  to  get  possession, 
and  has  failed  in  his  action  to  recover  it,  the  judgment  in 
that  action  constitutes  an  eviction  in  all  cases  in  which 
constructive  possession  is  recognized.  (Batvle  an  Gov.  251| 
and  €0868  cited  under  third  point.) 

VUL  The  breach  of  the  covenant  took  place  upon  the 
rendition  of  judgments  in  the  actions  of  ejectment,  and  no 
sooner.  1.  The  finding  of  the  referee  that  the  plaintiff  is 
the  owner  of  the  covenant,  &c.,  is  conclusive  on  this  point, 
because,  had  the  breach  occurred  sooner,  the  covenant 
would  have  been  severed  from  the  land,  and  not  have 
passed  by  the  mesne  conveyances  as  conveyances  of  the 
land  only.  2.  There  can  be  no  breach  until  the  covenantee 
has  either  been  evicted  or  established  the  adverse  title. 
In  cases  in  which  actual  possession  has  been  had,  the 
breach  dates,  of  course,  as  of  the  time  of  actual  dispos- 
session. In  cases  of  constructive  possession,  the  eviction 
is  of  the  date  when  the  grantor's  title  is  adjudged  bad,  or 
the  warrantee  attorns  to  the  adverse  title.  3.  Until  that 
time  the  covenantee  is  in  possession  as  against  his  cove- 
nantor, and  it  is  the  rendition  of  the  judgments  adjudging 
the  covenantor's  title  bad  that  determines  his  possession, 
even  as  between  them.  4.  That  this  is  so,  is  proven  by 
the  fact  that  the  covenantee  can  bring  suit  on  the  cove- 
nant, and  take  on  himself  the  burden  of  establishing  the 
adverse  title  in  that  suit;  the  judgment  therein  operating, 
first,  to  establish  the  eviction  of  the  covenantee,  (which 
thus  does  not  take  place  until  the  covenantor's  title  is 
adjudged  bad ;)  and,  second,  to  give  damages  for  the 
eviction.  5.  The  proposition  contended  for  accords  with 
the  old  English  common  law  on  the  subject,  to  wit,  when 
the  covenantee's  title  was  called  in  question,  he  could,  by 
a  writ  of  warrantia  chartoBy  call  in  and  make  his  warrantor 
a  party  to  the  action;  and  the  same  judgment  which  de- 
clared the  warrantor's  title  worthless,  set  apart  other  land 
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of  bis  to  the  warranty  as  compensation  for  those  lost 
{Bawle  on  Cav.  205.) 

Vin.  Admitting,  for  argument's  sake,  that  the  covenant 
was  broken  upon  the  delivery  of  the  deed  from  the  com- 
pany to  Frizelle,  and  that  the  mesne  conveyances  are  in- 
operative, even  as  between  grantor  and  grantee,  to  pass 
either  the  land  or  the  covenant,  still  those  conveyances 
are  equitable  assignments  of  the  claim  for  damages  for  the 
breach  of  the  covenant.  1.  If  the  deed  from  Frizelle  to 
Israel  Smith  passed  neither  land  nor  covenant,  then,  in 
equity,  it  should  pass  to  the  grantee  the  only  right  or  rem- 
edy growing  out  of  the  entire  transaction  which  the  grantor 
bad.  2.  It  has  been  held  in  this  State,  that  a  deed  given 
under  a  void  statutory  foreclosure,  and  which,  therefore, 
passed  nothing  in  the  land  to  the  purchaser,  operated  as 
an  assignment  of  the  mortgage  to  the  extent  of  the  pur- 
chase money  paid — which  is  exactly  analogous  to  the 
proposition  contended  for.  (Gfrosvenar  v.  Datfj  Clarice j  109. 
Jackson  v.  Bowen^  7  Cowen^  14.) 

IX.  This  claim — chose  in  action — ^passes  by  assignment. 
1.  .The  assignability  of  things  in  action  is  now  the  rule, 
their  non-assignability  the  exception.  {Butler  v.  JV.  Y, 
and  Erie  Bailroad  Go,^  22  Barb.  110.)  2.  All  claims  which 
survive  to  the  representatives  of  the  party  are  assignable ; 
this  is  the  test  of  their  assignability!  (Bobinson  v.  Weeks^ 
6  How*  Pr.  161.  Hoyt  v.  Thompson^  5  N,  Y.  320,  opinion 
per  Paige^  J.^  347.  Meeeh  v.  Stoner^  19  N.  Y.  26.)  3.  It 
is  of  no  importance  whether  the  assignment  passes  the 
legal  title  or  not  Whether  the  assignee's  title  be  legal 
or  equitable,  if  he  have  the  whole  interest  he  can  maintain 
an  action  in  his  own  name.  (Hastings  v.  McKinley,  1  E. 
D.  Smith,  273 ;  affirmed  Seld.  Notes,  n.  4,  19.) 

X  The  plaintiff  is  not  barred  by  the  statute  of  limita- 
tions, from  asserting  this  claim  for  damages,  which  at  the 
commencement  of  this  action  was  19  years  old.  1.  This 
action  is  upon  a  clause  contained  in  a  sealed  instrument 
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{Oodej  §  90.)  2.  The  statute  of  limitations  has  not  been 
specially  pleaded  in  bar,  which  renders  the  defense  un- 
available. 

XI  The  title  of  the  adverse  claimants  is  good  as  to  the 
whole  of  the  granted  premises,  and  that  title  did  not  ripen 
subsequent  to  the  time  of  the  delivery  of  the  deed  from 
the  company  to  Frizelle.  1.  The  judgment  in  the  six 
actions  of  ejectment  establish  the  adverse  title  as  to  the 
whole  of  the  premises  as  far  back  as  the  dates  found  by 
the  justice  upon  the  trial  of  the  ejectment  suits,  to  wit: 
1841,  1843,  1842,  1837,  and  so  far  the  records  estop  the 
defendant  2.  The  adverse  title  being  once  established 
to  be  good,  the  presumption  at  once  attaches  that  it  always 
was  good,  and  that  of  the  warrantor  always  bad;  and 
this  presumption  runs  back  indefinitely.  The  burden, 
then,  of  showing  that  the  covenantee  lost  the  premises 
by  his  own  laches  rests  on  the  warrantor.  3.  The  pre- 
sumption that  the  company's  title  was  always  bad,  is 
strengthened  by  the  plaintiff's  testimony  given  for  himself, 
showing  the  adverse  occupation  of  the  premises  as  early 
as  1816,  1820,  1821.  4.  The  records  in  the  ejectment 
suits  are  no  evidence  that  the  adverse  possession  com- 
menced at  the  times  mentioned  in  the  judge's  findings 
therein.  The  findings  merely  say  that  at  a  certain  time 
a  certain  person  was  In  the  occupation  of  said  premises, 
claiming  to  own  them,  &c. ;  but  they  do  not  say  he  was 
the  first  occupant.  On  the  contrary,  some  of  those  per- 
sons mentioned  went  in  under  deeds;  which  fact  proves  a 
prior  occupancy.  5.  The  cross-examination  of  the  plain- 
tiff's witnesses  neither  destroys  the  presumption  raised  by 
the  records,  nor  contradicts  the  evidence  given  on  direct 
examination;  because  adverse  possession  of  land  under 
claim  not  written,  is  of  two  kinds :  Ist.  When  it  has  been 
protected  by  a  substantial  inclosure.  2d.  Where  it  has 
been  usually  cultivated  and  improved.  {Codey  §  85.)  The 
cross-examination  merely  proves  that  a  part  of  the  prem- 
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iBes  were  not  inclosed.  The  witness,  on  cross-examina- 
tion, says  that  *'  it  (the  whole  tract)  was  farmed."  So  that 
the  testimony  given  on  direct-examination,  that  the  prem- 
i»e%y  i.  e.y  the  whole  premises,  were  cultivated^  i^in  no  de- 
gree shaken.  6.  The  presumption  of  an  adverse  possession 
ranniDg  back  indefinitely,  raised  by  the  record,  rests  on  a 
two-fold  basis — inclosure  and  cultivation  ;  and  even  if  the 
first  be  destroyed  by  the  cross-examination,  the  latter  still 
remains  unshaken.  7.  The  cross-examination  is  too  in- 
definite to  prove  anything.  The  presumption  of  adverse 
possession  covers  and  attaches  to  each  and  every  year, 
hour  and  minute  in  its  backward  passage ;  and  in  order 
to  shake  that  presumption,  it  was  necessary  to  prove, 
clearly,  that  at  some  time  subsequent  to  1832  the  lands,  or 
some  portion  of  them,  were  both  uncultivated  and  unin- 
closed.    8.  There  is  no  such  proof. 

Xn.  The  covenant  is  not  a  covenant  for  quiet  enjoy- 
ment, merely.  It  is  a  covenant  warranting  the  ownership 
of  the  premises  to  the  grantee.  1.  The  word  possession  is 
not  to  be  found  in  the  covenant.  2.  The  defense  of  the 
premises — the  soil  itself — and  not  the  possession  of  them, 
is  warranted.  3.  This  covenant  is  a  real  covenant ;  is  an- 
nexed to  and  passes  with  the  lands,  and  everything  that 
causes  a  loss  of  the  soil  is  a  breach  of  it.  4.  "No  reason 
exists  for  extending  the  harsh  and  injurious  rule  appli- 
cable to  strict  covenants  for  quiet  possession,  to  covenants 
which  do  not  strictly  refer  to  possession  only.  It  is  the 
duty  of  courts  to  exercise  their  ingenuity  in  excepting 
cases  from  the  operation  of  the  rule  on  very  slight  dis- 
tinctions; even  as  the  English  courts  did  to  avoid  the 
harsh  and  unjust  restrictions  upon  the  alienation  of  land. 

Xin.  An  appellate  court  should  consider  the  principles 
applicable  to  a  recovery  on  strict  covenants  for  quiet  en- 
joyment, de  novo.  1.  A  long  period  has  elapsed  since  any 
authoritative  de<Hsion  on  the  point.    2.  In  all  the  cases 
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decided  since  1831,  the  change  marked  in  the  law  by  the 
abolition  of  livery  of  seisin,  and  the  statute,  seems  never 
to  have  been  taken  into  consideration.  3.  The  latest  de- 
cisions concerning  the  effect  of  a  delivery  of  a  deed  are 
inconsistent  with  the  former  decisions,  to  the  effect  that 
constructive  possession  is  not  recognized  in  this  State. 
4.  The  right  of  the  court  so  to  do  is  undoubted.  {Bam  an 
Legal  Judgment^  ch.  14,  §  1,  p.  112  ;  §  3,  pp.  121-123 ;  §  4, 
pp,  125,  126,  161.  Sugden  on  Lawn  of  Judgment  in  Hou%e 
of  Lords,  p,  21,  §§  18  to  26.  Miller  v.  EmanB,  19  N.  Y.  384, 
overruling  PeUetreau  v.  Jacksonj  11  Wend.  110,  and  Edwards 
v.  Varick^  both  in  court  of  errors,  decided  by  a  vote  of  15  to  1.) 
XIV.  No  uncertainty,  hardship  or  injury  can  result 
from  a  repudiation  of  the  doctrine  that  actual  possession 
must  be  had  in  order  to  recover  upon  a  covenant  for  quiet 
possession.  1.  If  the  courts  distinctly  recognize  that  con- 
structive possession  is  a  part  of  the  law  of  this  State,  and 
distinctly  overrule  all  cases  to  the  contrary,  there  can  be 
no  less  certainty  in  the  law  than  now.  2.  The  only  par- 
ties affected  by  the  change  would  be  those  who* would 
become  liable  to  refund  moneys  they  have  received  with- 
out giving  anything  in  return ;  a  class  of  persons  certainly 
not  entitled  to  much  consideration  at  the  hands  of  courts 
of  law  and  equity.  3.  The  change  would  relieve  many 
who  have  suffered  injury,  and  are  without  redress. 

John  Ganson,  for  the  repondent. 

The  covenant,  contained  in  the  deed  of  the  defendant 
to  Horace  Prizelle,  was,  in  effect,  for  the  quiet  enjoy- 
ment of  the  premises  therein  described.  The  covenant  is 
to  warrant  and  defend  the  premises,  which  means  the' 
possession  of  the  premises.  {Ingersoll  v.  HaU^  30  Barb. 
892.     Van  Slych  v.  Kimball,  8  John.  198.) 

U.  The  plaintiff,  in  order  to  maintain  an  action  for  the 
breach  of  the  covenant  for  quiet  enjoyment,  must  show 


BUFFALO-JUNE,  1870.  49 


Rindskopf  v.  Farmers'  Loan  and  Tmst  Company. 

that  he  has  had  posBession  of  the  premises,  and  has  since 
been  evicted  therefrom.  {Waldron  v.  McCarty^  3  John. 
4tl\.  Kortz  V.  Carpenter  J  5  id.  120.  Kerr  v.  Shaw^  13  id. 
236,  Van  Slyek  v.  Kimball^  8  id,  198.  Miller  v  Wat%ony  5 
Cotjoeny  195.  Hunt  v.  Amidany  4  JKZZ,  345.  Whitbeck  v. 
Cboi,  15  e7<?An.  483.  Fowler  v.  Poling^  6  j5ar5.  165.  -KeZZy 
V.  i)wteA  C^urcA,  2  £r«Z,  105.) 

m.  If  the  adverse  possession,  at  the  time  the  covenant 
was  made,  was  an  eviction,  or  operated  as  a  breach  of  the 
covenant  in  question,  then  the  right  of  action  accrued  at 
once,  and  did  not  pass  by  the  subsequent  conveyance  to 
the  plaintiff.  The  moment  the  covenant  was  broken,  it 
ceased  to  run  with  the  land.  The  right  of  action  having 
arisen,  being  a  mere  chose  in  action,  would  not  pass  to  a 
grantee  of  the  land. 

IV.  The  plaintiff,  on  the  evidence  in  this  action,  could 
not  recover  in  any  event  The  adverse  possession  had  not 
ripened  into  a  title  in  1852,  when  the  defendant  entered 
into  its  covenant  If  the  actions  to  recover  the  possession 
of  the  premises  had  then  been  commenced,  they  would 
have  been  successful.  The  rights  of  the  parties  must  be 
determined  as  they  were  when  the  covenant  was  made. 
The  plaintiff  cannot  ask  any  benefit  from  a  claim  which, 
by  his  laches,  or  the  laches  of  his  grantors,  has  been  suf- 
fered to  ripen  into  adverse  possession.  (Ireland  v.  Bircham, 
29  Ung.  Oom.  L.  266.) 

By  the  Court,  Johnson,  J.  The  covenant  ou  which  this 
action  was  brought  is  the  general  covenant,  to  warrant  and 
defend  the  premises  conveyed,  against  all  lawftil  claims. 
This  covenant,  as  had  been  repeatedly  held,  includes  thej 
covenant  for  quiet  enjoyment,  and  the  true  meaning  of  ii 
is,  that  the  grantee  and  his  heirs  and  assigns  shall  not  ba 
deprived  of  possession  by  force  of  a  paramount  title.    It] 
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rans  with  the  land,  and  passes  with  the  fee  to  any  subse- 
quent grantee  of  the  same  title. 
Whatever  may  be  the  rule  elsewhere,  it  is  certainly  well 
(  settled  in  this  State,  by  a  long  and  uniform  course  of  ad- 
,   judication,  that  such  a  covenant  is  only  broken  by  an 
I  actual  eviction  from  the  premises.     The  rule  as  laid  down 
I  by  Kent,  in  his  GommentarieSj  on  this  question,  has  always 
\  been  followed  in  this  State,  and  is  too  well  settled  to  be 
\  changed  or  disturbed,  at  this  day,  even  were  a  change 
/  desirable,  which  I  think  it  is  not.     (4  Kent's  Cam.  471. 
Waldron  v.  McCarty,  3  John.  471.      Kortz  v.  Carpenter , 
5  id.  120.     Kent  v.   Welch,  7  id.  258.     Vanderkarr  v.  Van- 
derkarr,  Hid.  122.     Kerr  v.  Shaw,  13  id.  236.     Whttbeck  v. 
Cook,  15  id.  483.     Rickert  v.  Snyder,  9  Wend,  416.     Beddoe 
V.  Wadsworth,  21  id.  120.     Fotvler  v.  Poling^  6  Barb.  165. 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Oh.  528.     Ingersoll  v. 
Eall,  30  Barb.  392.) 

The  plaintiff  here  has  never  been  evicted,  as  he  was 
never  in  possession.  No  one  ever  went  into  possession 
under  or  through  the  grant  to  Frizelle;  consequently  actual 
eviction  from  the  premises,  as  derived  from  that  grant,  was 
impossible.  Without  possession  there  can  be  no  actual 
eviction.  At  the  time  of  the  grant  to  Frizelle,  the  prem- 
ises were  in  possession  of  other  persons  claiming  ad- 
adversely  to  him  and  to  the  defendant,  his  grantor.  Those 
persons,  and  others  claiming  under  them,  were  permitted 
by  Frizelle  and  those  deriving  title  from  or  through  him, 
to  remain  undisturbed  until  their  adverse  possession 
ripened  into  a  good  title  as  against  Frizelle.  The  plaintiff 
and  others,  claiming  under  or  through  Frizelle,  have  not 
lost  their  land  by  a  title  paramount,  existing  at  the  time 
the  covenant  in  question  was  made  by  the  defendant,  but 
by  their  own  laches  in  suffering  an  imperfect  and  inferior 
claim  of  title  to  become  a  legal  title  paramount  to  theirs. 
In  any  view  the  plaintiff  could  not  be  allowed  to  recover 
for  a  failure  of  title  by  such  means. 
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The  judgment  of  the  special  term  must  therefore  be 
affirmed. 

Justice  Talcott,  who  tried  the  action  as  referee,  did  not 
sit  in  the  case. 

[FouBTH  Department,  Gbfbbal  Tbbx,  at  Ba£Qilo,  Jane  6, 1870.    JTmSm, 
P.  J.,  and  Johnson^  Justice.] 


Danibl  Burdigk,  plaintiif  in  error,  vs.  The  Pbople,  defend- 
ants in  error. 

WheneTer  a  prisoner  on  trial  pats  his  general  character  in  issae  by  his  own 
act,  he  takes  the  risk  of  its  being  proved  bad,  and  of  every  presomption  ^ 
which  such  proof  legitimately  raises  against  him. 

And  so,  where  a  prisoner,  upon  trial  on  an  indictment  for  a  felony,  avails  him- 
self of  the  privilege  granted  by  the  statute  of  1869,  {Laws  of  1869,  ch,  678,) 
of  testtiying  as  a  witness  in  his  own  &vor,  he  necessarily  puts  his  general 
character  and  credibility  as  a  witness,  in  issue,  and  makes  it  the  proper  sub- 
ject of  evidence  on  that  question. 

When  he  makes  himself  a  witness,  he  becomes  subject  to  all  the  rules  applica-  i^ 
ble  to  other  witnesses,  notwithstanding  his  other  character,  of  a  party  on 
trial  for  a  felony. 

The  statute  which  allows  a  prisoner  upon  trial  for  a  crime,  to  become  a  witness 
in  his  own  behalf,  at  his  own  election,  does  not  protect  him  from  being  im-     ^ 
peached,  the  same  as  any  other  witness. 

Where,  upon  a  trial  for  murder,  the  question  raised  by  the  prisoner's  testimony 
was,  whether,  situated  as  he  was,  there  was  reasonable  ground  for  an  appre- 
hension, on  his  part,  of  a  design  on  the  part  of  the  deceased,  to  do  him,  the  ^ 
prisoner,  some  great  personal  injury,  and  to  believe  there  was  imminent 
danger  of  such  design  being  accomplished ;  and  the  judge  charged,  as  matter 
of  law,  that  the  homicide  was  not  justifiable,  even  if  the  jury  believed  the 
&ct8  and  circumstances  at  the  time,  and  before,  the  firing  of  the  pistol  which 
produced  it,  were  as  stated  by  the  prisoner  In  his  testimony;  SM  that  the 
question  was  clearly  a  question  of  fitct  for  the  jury,  and  not  a  question  of 
law  for  the  court;  and  that  the  charge  was  erroneous  because  it  took  the 
question  from  the  jury,  entirely. 

WRIT  of  error  to  the  Cattaraugus  oyer  and  terminer,  to 
remove  an  indictment  and  conviction  for  murder. 
On  the  trial,  the  defendant,  Burdick,  was  sworn  and  ex- 
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amined  as  a  witness  in  his  own  behalf.  At  the  close  of 
his  testimony,  the  counsel  for  the  people  ofiered  to  prove 
the  general  character  of  the  prisoner,  for  the  purpose,  and 
only  purpose,  of  impairing  the  force  and  weight  of  his  evi- 
dence with  the  jury.  The  counsel  for  the  prisoner  objected 
to  any  proof  as  to  the  bad  character  of  the  prisoner,  on 
the  grounds,  1st.  That  the  bad  character  of  a  prisoner  on 
trial  for  a  felony  cannot  be  given  in  evidence  as  tending 
to  prove  the  guilt,  although  he  may  have  been  sworn  as  a 
witness  on  his  said  trial  in  his  own  behalf.  2d.  That  the 
evidence  was  improper,  immaterial  and  incompetent.  The 
court  overruled  the  objection  and  received  the  said  evi- 
dence. To  which  decision  and  ruling  the  counsel  for  the 
prisoner  duly  excepted.  The  people  then  gave  evidence 
tending  to  prove  that  the  geheral  character  of  the  prisoner 
was  and  is  bad,  and  that  in  the  opinion  of  the  witnesses 
he  was  not  entitled  to  credit  under  oath.  The  evidence 
being  closed,  the  court  charged  the  jury,  among  other 
things,  that  if  they  believed  the  facts  and  circumstances  at 
the  time,  and  before  the  firing  of  the  pistol  which  killed 
Baker,  were  as  stated  and  detailed  by  the  prisoner  in  his 
evidence,  and  that  the  deceased  had  hold  of  the  person  of 
the  prisoner  as  stated  by  him  in  his  evidence,  then  the 
prisoner  was  not,  in  the  law,  justified  in  taking  the  life  of 
the  deceased.  To  which  charge  and  decision  the  counsel 
for  the  prisoner  excepted. 

2).  H,  BolleSj  for  the  plaintiff  in  error. 

I.  The  admission  of  testimony  as  to  the  prisoner's  bad 
character,  though  limited  by  the  court  to  purposes  of  his 
impeachment  as  a  witness,  was,  it  is  submitted,  incompe- 
tent. Ist.  Prior  to  the  statute  of  1869,  {eh.  678,)  evidence 
of  the  general  bad  character  of  a  defendant  was,  in  crim- 
inal proceedings,  inadmissible,  unless  the  defendant  him- 
self provoked  the  scrutiny,  by  testimony  of  general  good 
character,  introduced  by  himself.     (3  Oreenl  Ev.  %  25. 
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1  PhiL  Hv.  766,  4th  ed.  People  v.  WhiUy  14  Wend.  112. 
People  V.  White,  24  id.  520.  People  v.  5orf»n«,  1  l?mw,  281.) 
So  rigid  and  inflexible  was  this  rule,  and  so  strenuous 
were  the  courts  in  its  enforcement,  that  it  has  been  held 
erroneous  for  the  judge  in  his  charge  at  the  trial,  to  sug- 
gest to  the  jury  an  inquiry  why  the  prisoner  had  given  no 
evidence  of  her  general  character,  (People  v.  Bodiney 
9upra;)  or  even  to  call  the  attention  of  the  jury  to  the  ab- 
sence of  such  evidence.  {People  v.  Whiter  24  Wend,  mpra) 
2d.  The  act  of  1869  removes  the  common  law  disability 
of  a  defendant  in  criminal  proceedings,  and  provides  that 
he  shall  be  deemed  a  competent  witness,  if  he  desires  to 
testify.  Does  it  also  remove  the  common  law  disabilify 
of  the  prosecution  to  impeach  his  character  ?  We  submit 
it  does  not.  (a.)  The  act  was  designed  for  the  protection 
of  the  defendant  This  is  apparent  both  from  the  fact  that 
it  emancipates  him  from  the  silence  the  law  had  previously 
imposed,  and  also  from  the  fact  that,  by  an  express  pro- 
vision, his  silence,  if  he  sees  fit  to  preserve  it,  shall  not 
create  a  presumption  against  him.  But,  if  the  theory  of 
the  prosecution  is  sound,  the  act,  instead  of  conferring  a 
privilege,  embodies  an  intolerable  hardship.  A  public  ac- 
cusation stirs  up  against  the  accused  all  the  latent  scandal 
in  the  community  in  which  he  resides,  stimulates  into 
common  talk  all  the  jealousies  and  enmities  hitherto  dor- 
mant, of  parties  who  have  conceived  cause  of  offense 
against  him,  and  puts  in  motion  a  legion  of  reckless,  mali- 
cious and  mischief-making  tongues.  Thus  a  reputation  is 
created,  wholly  bad  and  grossly  unjust,  and  witnesses  sum- 
moned to  speak  of  his  character,  will  draw  no  fine  distinc- 
tions as  to  time,  however  important,  and  will  confound, 
perhaps  honestly,  his  reputation  prior  to  the  commission 
of  the  alleged  oflfense,  with  that  which  hatred  and  clamor 
hai^  created  afterwards.  In  nine  cases  out  of  ten,  a  man 
of  reputation,  before  unblemished,  testifying  as  a  witness 
under  indictment,  would  be  met  by  a  cloud  of  impeaching 
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witnesses,  particularly  if  the  crime  with  which  he  stood 
charged  was  of  a  heinous  and  exciting  character.  Jurors 
are  quite  as  indiscriminating  as  witnesses,  and  in  spite  of 
warnings  and  limitations  on  the  part  of  the  court,  would, 
in  the  vast  majority  of  cases,  allow  the  impeaching 
testimony  to  prejudice  their  minds  against  the  defendant, 
not  merely  as  a  witness,  but  as  the  party  accused ;  not  sim- 
ply upon  the  question  of  his  credibility,  but  upon  the  direct 
question  of  his  guilt  Again,  on  the  other  hand,  in  spite 
of  the  protective  character  of  the  act  in  that  behalf,  it  can- 
not be  disputed  that  a  jury  would  be  irresistibly  tempted, 
by  the  failure  of  the  defendant  to  offer  himself  as  a  witness, 
to  indulge  in  harmful  presumptions  of  greater  or  less 
strength  against  him.  If,  therefore,  the  theory  of  the  pros- 
ecution in  this  case  is  sound,  the  law  in  practice  subjects 
the  defendant  to  two  merciless  alternatives.  If  he  avails 
himself  of  his  ability  to  testify,  he  is  liable  to  impeachment, 
with  all  its  disastrous  consequences  of  jury  prej  udice.  If  he 
refrains  from  testifying,  he  is  impaled  upon  the  instant  and 
direct  inference  of  his  guilt  (J.)  Prior  to  the  passage  of 
this  act,  two  disabilities,  pertinent  to  the  question  now 
under  consideration,  attended  every  stage  of  a  crifninal 
proceeding— one  resting  on  the  defendant,  the  other 
on  the  prosecutor.  Both  were  common  law  disabilities, 
and  the  latter  was  a  defendant's  common  law  privilege. 
The  one  precluded  the  defendant  from  being  a  witness. 
The  other  precluded  the  prosecution  from  attacking  his  gen- 
eral chara<5ter.  The  former  was  abolished  by  the  express 
terms  of  the  act,  which  was  designed  for  the  protection 
of  the  prisoner,  while  nothing  was  expressed  or  intimated 
by  the  act  in  relation  to  the  latter.  Can  it  be  claimed 
with  any  show  of  reason,  that  while  a  new  privilege  was 
conferred  upon  him  by  express  language,  an  existing  and 
important  immunity  was  taken  from  him  by  implication  ? 
It  would  seem  as  if  the  settled  rule  of  construction,  that  a 
statute  in  derogation  of  the  common  law  should  be  strictly 
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interpreted,  and  that  no  unexpressed  significauce  should 
be  interpolated  in  it,  applies  with  peculiar  force  to  the 
present  case,  and  that  the  ancient  exemption  of  a  defend- 
ant from  impeachment  of.  his  general  character  should 
stand  unimpaired,  until  overthrown  by  positive  and  ex- 
plicit euactment. 

II.  The  charge  of  the  court,  as  stated  in  the  bill  of 
exceptions,  to  the  eflfect  that  the  testimony  of  the  defend- 
ant, even  if  the  jury  believed  it,  did  not  warrant  a  con- 
clusion of  justifiable  homicide,  was,  it  is  submitted, 
erroneous.  According  to  the  prisoner's  statement,  he  was, 
just  before  the  homicide,  engaged  in  the  prosecution  of  a 
business  of  his  own,  in  which  the  deceased  had  no  con- 
cern whatever,  upon  a  public  street  in  the  village  of  his 
residence,  where  he  had  just  as  perfect  a  right  to  be  as 
had  the  deceased  himself.  With  that  business,  and  with 
his  progress  along  the  street,  the  deceased  unwarrantably 
interfered,  saluting  him  with  opprobrious  epithets  and 
preventing  him  from  reaching  his  house.  He  then  caught 
him  by  the  throat  with  one  hand  and  held  him  fast  with 
the  other.  The  defendant  told  him  to  let  go,  which  he 
refused  to  do ;  endeavored  to  release  himself,  but  found  it 
impossible.  To  frighten  the  deceased  from  his  hold,  after 
urging  him  to  refrain,  and  vainly  exerting  himself  to 
escape,  he  fired  two  shots  in  succession,  as  a  warning,  and 
finding  this  of  no  avail,  and  that  he  was  no  longer  able  to 
stand  the  grasp  upon  his  throat,  he  shot  again,  and  this 
time  at  the  deceased,  designing  to  wound,  but  not  to  kill. 
If  the  statute  relating  to  justifiable  homicide,  and  the  au- 
thorities adjudicating  its  construction,  were  ever  appli- 
cable to  any  case,  they  were  applicable  to  this.  The 
defendant,  without  any  fault  of  his  own,  was  placed  in  a 
position  where  ^Hhere  was  reasonable  ground  to  i^pre- 
hend  a  design  to  do  him  some  great  personal  injury,"  and 
reasonable  ground  to  apprehend  that  ^'  there  was  immi- 
nent danger  of  such  design  being  accomplished.    (2  B.  S. 
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part  4,  art.  1,  tit,  2,  ch.  1,  §  3.  Patterson  v.  The  People, 
46  Barb.  625.  TA^  Peopfe  v.  SuUivan,  3  iS'eii.,  396.  ^Aort«r 
V.  The  People^  2  CoTRSt  193.  The  People  v.  ^t^^tm,  1  Park, 
Grim.  Rep.  154     The  People  v.  (7ofe,  4  id.  35.) 

if.  r.  JenkinSy  (district  attorney,)  for  the  people. 
,  L  It  is  claimed  by  the  plaintiff  in  error  that  the  testi- 
mony impeaching  his  character,  was  not  competent.  By 
the  statute  of  1869,  the  prisoner  was  made  a  witness,  if  he 
chose  to  be  so,  in  his  own  behalf;  and  his  evidence  is  to 
be  weighed  by  the  jury  as  they  would  weigh  the  evidence 
of  any  other  witness ;  and  the  rules  of  law  which  apply  to 
witnesses  generally,  apply  to  the  prisoner  as  a  witness. 
His  character  may  be  impeached  for  truth  and  veracity; 
and  for  that  purpose,  and  that  alone,  was  the  evidence 
offered.  In  law  it  has  no  other  effect ;  and  when  the  pris- 
oner took  the  witness  stand,  he  thereby  opened  the  door 
for  that  class  of  evidence,  just  as  much  as  though  he  had 
given  evidence  of  his  own  good  character.  The  jury  have 
no  right  to  take  into  consideration  the  bad  character  of 
the  prisoner,  in  determining  his  guilt  or  innocence ;  but 
the  danger  that  they  may  do  so,  is  no  objection  to  the 
evidence. 

n.  The  court  charged  the  jury  that  if  they  believed  the 
statement  of  the  defendant,  as  a  witness,  to  be  true,  the 
prisoner  was  not  justified  in  the  killing  of  Baker.  To  this 
charge  the  defendant's  counsel  excepted.  The  only  ques- 
tion is,  should  the  question  of  justification  have  been  sub- 
mitted to  the  jury,  or  had  the  court  the  right  to  decide  as 
a  question  of  law,  that  the  facts  as  sworn  to  by  the  pris- 
oner, did  not  amount  to  justifiable  homicide,  under  the 
statute.  The  statute  is,  when  the  homicide  be  committed 
in  the  lawful  defense  of  such  person,  &c.,  when  there 
shall  be  reasonable  ground  to  apprehend  a  design  to  com- 
mit a  felony,  or  to  do  some  great  personal  injury;  and 
there  shall  be  imminent  danger  of  such  design  being  ac- 
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complished ;  if  sach  facts  exist,  then  the  homicide  will  be 
justifiable.  If  none  of  the  facts  contemplated  by  the 
statute  exist,  then  it  is  for  the  court,  and  not  the  jury,  to 
say  whether  the  homicide  be  justifiable.  {People  v.  Shorter j 
2  N.  T.  193.)  The  court  said,  in  that  case :  "  There  is  no 
color  for  calling  it  justifiable  homicide,  r)r  for  leaving  any 
such  question  for  the  jury."  Was  there  any  fact  in  the 
statement  of  the  prisoner  that  would  justify  the  jury  in 
finding  the  homicide  justifiable  ?  The  fact  that  Baker  had 
taken  the  prisoner  by  the  throat,  would  not  warrant  such 
a  finding.  The  law  holds  life  too  sacred  to  allow  it  to  be 
taken  on  such  provocation  as  that.  These  acts  do  not  in- 
dicate, in  the  least,  that  the  deceased  was  about  to  commit 
a  felony  upon  the  person  of  the  prisoner^  or  to  do  him 
any  great  personal  injury.  They  are  not  such  acts  as  the 
law  demands,  to  justify  one  person  in  taking  the  life  of 
another.  And  further,  the  statute  says  there  must  not 
only  be  a  reasonable  ground  tg  apprehend  a  design,  &;c., 
but  there  shall  be  imminent  danger  of  such  design  being 
accomplished.  Was  there  any  evidence  given  by  the  pris- 
oner that  would  warrant  the  jury  in  saying  that  imminent 
danger  existed  ?  (  Wharton,  §  1020.)  "  To  excuse  homi- 
cide upon  the  ground  of  self-defense,  there  must  always 
appear  to  be  such  a  degree  of  necessity  as  may  reasonably 
be  deemed  inevitable.  The  danger  must  be  actual  and 
urgent." 

ILL  Before  the  prisoner  could  be  justified  in  the  killing 
of  Baker,  it  must  appear  that  he  did  all  he  could  to  avoid 
the  killing,  and  to  escape  from  danger.  (People  v.  Shorter, 
2  N.  r.  203.  People  v.  Goh,  4  Park.  35.  Buss,  on  Orimes, 
68.)  In  the  case  last  cited.  Judge  Emott  says :  ^^  That 
before  a  person  will  be  justified  in  killing  another,  it  must 
appear  that  he  was  unable  to  withdraw  himself  from  such 
imminent  danger,  and  therefore  should  have  been  com* 
pelled  to  kill  his  assailant,  to  protect  himself  against  his 
attack."    There  must  be  some  fact  upon  which  the  jury 
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could  base  their  verdict  in  favor  of  the  accased,  that  the  law 
would  sanction.  That  there  was  none  in -this  case  is  very 
apparent.  The  prisoner  was  attacked  by  the  deceased 
without  any  weapon,  in  a  public  tetreet  in  the  village  of 
Olean,  within  a  few  rods  of  the  residences  of  divers  indi- 
viduals, and  withhi  four  rods  of  persons  standing  in  the 
street ;  all  of  whom  could  have  been  summoned  to  his 
aid  with  one  cry  for  help.  But  without  a  single  effort  to 
bring  any  person  to  his  assistance,  he  kills  his  assailant, 
and  then  flees.  The  law  will  not  justify  the  taking  of 
human  life  upon  such  circumstances  as  these.  When  a 
man  is  struck  with  the  naked  hand,  and  has  no  reason  to 
apprehend  a  design  to  do  him  great  bodily  harm,  he  must 
not  return  the  blow  with  a  deadly  weapon,  (The  People 
V.  Shorter,  2  N.  T.  203.) 

By  the  Oourty  Johnson,  J.  Two  questions  only  are  raised 
by  the  counsel  for  the  plaintiff  in  error:  1.  Upon  the  ex- 
ception to  the  ruling  admitting  evidence  to  impeach  the 
prisoner's  character  for  truth  and  veracity,  as  a  witness; 
and  2d.  On  the  exception  to  the  charge  to  the  jury. 

The  prisoner,  upon  the  trial,  voluntarily  offered  himself 
as  a  witness  in  his  own  behalf,  and  was  examined  in  re- 
gard to  all  the  circumstances  attending  the  killing  of  the 
deceased,  for  which  he  was  then  upoii  trial,  on  an  indict- 
ment charging  him  with  the  crime  of  murder.  The  peo- 
ple then  offered  evidence  of  the  general  bad  character 
of  the  prisoner,  for  the  purpose  only  of  impeaching  his 
character  and  credibility  as  a  witness.  To  this  the  pris- 
oner's counsel  objected,  on  the  ground  that  evidence  of 
the  bad  character  of  a  prisoner  on  trial  fojr  a  felony  is  in- 
competent The  evidence  was  received  for  the  purpose 
for  which  it  was  offered,  and  the  prisoner's  counsel 
excepted. 

J     This  ruling  was  clearly  right.    While  the  common  law, 
in  its  humanity,  and  high  regard  for  the  rights  of  life  and 
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liberty,  gives  every  person  on  trial  for  crime,  the  benefit 
of  the  presumption  of  previous  good  character,  and  does 
not,  in  the  first  instance,  allow  an  inquiry  into  his  previ- 
ous character;  yet,  if  the  prisoner  himself  brings  his 
character  into  question  on  the  trial,  and  undertakes  to 
show,  as  matter  of  fact,  that  his  previous  character  has 
been  good,  the  people  may  then  attack  it,  in  reply,  and 
show,  if  they  can,  that  it  has  been  bad.  Whenever  a  pris- 
oner on  trial  puts  his  general  character  in  issue  by  his  own 
act,  he  takes  the  risk  of  its  being  proved  bad,  and  of  every 
presumption  which  such  proof  legitimately  raises  against 
him.  And  so  where  a  prisoner,  upon  trial  on  an  indictment 
for  a  felony,  avails  himself  of  the  privilege  granted  by  the 
recent  sti^tute,  of  testifying  as  a  witness  in  his  own  favor, 
he  necessarily  puts  his  general  character  and  credibility 
as  a  witness,  in  issue,  and  makes  it  the  proper  subject  of 
evidence  on  that  question.  When  he  makes  himself  a 
witness,  he  becomes  subject  to  all  the  rules  applicable  to 
other  witnesses,  notwithstanding  his  other  character  of  a 
party  on  trial  for  felony.  The  statute  which  allows  a 
prisoner,  upon  trial  for  crime,  to  become  a  witness  in  his 
own  behalf,  at  his  own  election,  does  not  protect  him  from 
being  impeached,  the  same  as  any  other  witness.  If  it 
did,  it  would  be  most  dangerous  and  pernicious  in  its 
tendency,  opening  a  ready  and  inviting  door  to  the  escape 
of  every  one  charged  with  the  commission  of  crime.  It 
is  not  for  the  courts  to  question  the  policy  of  this  statute, 
but  only  to  see  that  it  is  fairly  interpreted,  and  faithfully 
administered.  We  cannot  fail  to  see,  however,  that  it 
must  and  will  inevitably  tend  to  make  the  previous  char- 
acter of  the  accused,  on  trial,  the  subject  of  inquiry  and 
evidence,  much  more  than  formerly,  and  more  in  accord- 
ance with  the  rule  and  practice  of  the  civil  than  of  the  com- 
mon law.  The  temptation  to  the  accused  to  become  a 
witness  in  his  own  behalf,  in  order  to  ward  off  inculpating 
testimony,  or  to  mitigate  its  force,  must  almost  always  be 
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very  great,  if  not  absolutely  irresistible ;  and  his  becom- 
ing a  witness  mnst  necessarily  bring  his  previous  character 
in  question,  as  a  witness,  if  not  as  a  party.  K  he  is  so 
unfortunate  as  to  have  a  bad  character,  even  as  a  witness, 
,  it  will  be  exceedingly  difficult  to  prevent  its  telling  against 
;  him  in  the  scale  as  a  party,  in  the  minds  of  the  jury,  not- 
withstanding the  most  careful  caution  by  the  court,  that 
it  is  not  to  be  regarded  as  evidence  in  chief. 

In  regard  to  the  charge,  we  think  the  exception  was 
well  taken.  The  judge  charged,  as  matter  of  law,  that  the 
homicide  was  not  justifiable,  even  if  the  jury  believed  the 
facts  and  circumstances  at  the  time,  and  before  the  firing 
of  the  pistol  which  produced  it,  were  as  stated  by  the 
prisoner  in  his  testimony.  This  took  the  question  from 
the  jury  entirely.  It  was  clearly  a  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  the  court,  upon  the 
prisoner's  testimony.  The  question  raised  by  the  prison- 
er's testimony  was,  whether,  situated  as  he  was,  there  was 
reasonable  ground  for  an  apprehension  on  his  part,  of  a 
design  on  the  part  of  the  deceased  to  do  him,  the  prisoner, 
some  great  personal  injury,  and  to  believe  there  was  immi- 
nent danger  of  such  design  being  accomplished.  Accord- 
ing to  this  testimony,  the  deceased  had  persisted  in  follow- 
ing the  prisoner  from  street  to  street,  at  this  time  in  the 
night,  with  threats  and  abusive  language,  and  finally  had 
seized  him  with  a  firm  grasp  by  the  throat,  choking  him 
almost  to  suffocation,  and  refused  to  relinquish  his  grasp 
after  being  warned  of  the  consequences  of  persistence,  and 
even  calling  for  his  revolver,  after  a  warning  shot  had 
been  fired,  and  before  the  fatal  one  was  given  by  the  pris- 
oner. Upon  this  testimony  it  was  most  clearly  a  question 
for  the  jury  to  determine,  whether  there  was  reasonable 
ground  to  apprehend  a  design  to  do  a  great  personal  in- 
jury, and  whether  the  prisoner  really  believed  he  was  in 
imminent  danger  of  its  being  inflicted  upon  him.  The  de* 
sign,  and  the  injury  apprehended,  must  be  something 
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more  than  a  mere  assault  and  battery.  The  language  of 
the  statute  is,  "  great  personal  injury,"  without  further 
defining  its  extent ;  and  there  is  nothing  in  the  case  which 
calls  for  any  particular  definition  as  to  the  measure  of  the 
injury  apprehended,  in  order  to  make  a  homicide  justifi- 
able. It  is  said,  on  behalf  of  the  people,  that  under  all 
the  circumstances  the  jury  could  not  have  believed  the 
prisoner's  version  to  be  the  true  one,  had  it  been  submit- 
ted to  them.  This  may  be  so,  and  yet  it  is  no  answer. 
We  cannot  say,  as  matter  of  law,  that  they  could  not  have 
believed  it,  or  some  portion  of  it.  It  is  enough  that  they 
were  deprived,  by  the  charge,  of  the  opportunity  of  pass- 
ing upon  it,  and  the  questions  of  fact  arising  thereon. 

The  conviction,  judgment  and  sentence  must  therefore 
be  reversed,  and  a  new  trial  ordered. 

[Fourth  Dbpartmbht,  General  Tbrh,  at  Bof^o,  June  6, 1870.    JTmSmi, 
P.  J.,  and  Johnton  and  TakUt^  Justices.] 
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Where  a  JusUoe  of  the  peace,  acting  as  a  court  of  special  sessions,  and  haTing 
jurisdiction  of  the  person  of  the  defendant,  and  of  the  offense  with  which  he 
is  charged,  imposes  upon  him,  by  way  of  punishment,  a  Urger  fine  than  he 
has  a  right  to  inflict,  the  defendant  may  have  the  erroneous  judgment  and 
sentence  against  him  reversed  and  vacated,  upon  certiorari  from  the  court 
of  sessions  of  the  county,  if  he  sees  fit  to  pursue  that  remedy.  But,  after 
auch  fine  has  been  paid,  no  action  will  lie  against  the  justice  to  recover  back 
the  amount 

Such  a  judgment  is  cleariy  erroneous,  and  voidable,  but  not  void  absolutely. 

Where  a  justice  acts  without  jurisdiction  he  is  a  trespasser ;  but,  having  juris- 
diction, an  error  in  judgment  will  not  sulject  him  to  an  action;  as  where, 
having  authority  to  inflict  a  fine,  he  errs  in  the  exercise  of  it,  in  measure  or 
degree,  only.  In  every  such  case,  the  principle  of  judicial  irresponsibility 
protects  the  magistrate. 

After  a  fine  imposed  by  a  justice,  acting  as  a  court  of  sessions,  has  been  paid 
by  the  defendant,  to  the  justice,  to  avoid  imprisonment,  and  by  the  latter 
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paid  over  to  the  coanty  treasurer,  the  justice  will  be  deemed  to  have  received 
it  in  his  Judicial  capacity,  to  and  for  the  use  of  the  county ;  and,  until  the 
judgment  is  avoided  by  reversal,  no  action  will  lie  against  him  to  recover  it 
back,  although  such  fine  was  for  a  larger  amount  than  the  law  allowed. 

APPEAL  by  the  plaintiflF  from  a  judgment  entered  at 
the  circuit,  upon  a  trial  before  the  court  without  Br 
jary. 

The  action  was  brought  to  recover  of  the  defendant  the 
sum  of  $200,  which  the  plaintiff  alleged  he  had  been  com- 
pelled by  the  defendant  to  pay,  as  a  fine  for  an  alleged 
assault  and  battery,  of  which  he  was  convicted  before  the 
defendant,  as  a  court  of  special  sessions.  The  plaintiff 
claimed  that  the  amount  of  the  fine  being  over  $50^  the 
defendant  had  no  jurisdiction,  and  his  acts  were  void. 

It  was  stipulated  and  agreed  between  the  parties  that 
the  facts  were  as  follows :  That  the  defendant  was,  on  the 
19th  day  of  August,  1868,  an  acting  justice  of  the  peace 
in  and  for  the  town  of  Conewango,  in  the  county  of  Cat- 
taraugus, N.  Y.  That  on  that  day  one  M.  James  Matte- 
son  was  arrested  by  virtue  of  a  warrant  charging  him  with 
having  committed  an  assault  and  battery  on  the  person  of 
Vilando  Fisher,  on  the  16th  day  of  August,  1868,  duly  and 
regularly  issued  by  the  defendant;  that  Matteson  was 
brought  before  the  defendant  at  his  office  in  said  town, 
where  the  defendant  was  holding  a  court  of  special  ses- 
sions; that  the  said  Matteson  was  then  and  there  charged 
before  the  said  defendant,  with  having  committed  an 
assault  on  one  Vilando  Fisher,  in  said  county  of  Catta- 
raugus, on  the  16th  day  of  August,  1868,  as  charged  in 
said  warrant.  That  the  said  defendant,  as  such  court  of 
special  sessions,  arraigned  the  said  M.  James  Matteson 
upon  such  charge  of  assault  and  battery ;  that  an  exam- 
ination was  then  and  there  had  before  the  defendant,  and 
the  said  defendant  properly  held  him  for  trial.  That  the 
said  M.  James  Matteson  elected  to  be  tried  before  the  de- 
fendant as  such  court  of  special  sessions ;  that  on  said  day 
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sncb  trial  was  duly  commenced,  and  after  swearing  some 
witnesses  on  the  part  of  the  people,  the  said  M.  James 
Matteson  pleaded  guilty  to  such  charge  of  assault  and 
battery;  whereupon  the  defendant,  then  acting  as  such 
court  of  special  sessions,  in  due  form  sentenced  the  said 
M.  James  Matteson  to  pay  a  fine  of  9200,  and  in  default 
of  the  payment  thereof  to  be  committed  to  the  common 
jail  of  said  county  until  said  fine  should  be  paid,  or  he,  said 
Matteson,  be  discharged  by  law.  That  the  said  M.  James 
Matteson,  by  reason  of  such  sentence,  then  and  there  paid 
the  said  sum  of  $200  to  the  defendant  That  the  said 
Matteson  was  brought  before  the  defendant  by  a  constable  * 
of  said  county  of  Cattaraugus,  and  remained  and  was  in 
bis  custody  during  such  examination  and  trial,  and  until 
such  fine  was  paid,  when  he  was  discharged  from  custody. 
That  said  defendant  acted  in  good  faith  in  imposing  said 
fine,  believing  that  he  bad  a  right  to  impose  a  fine  of  9200. 
That  he,  the  defendant,  afterwards,  and  on  or  about  the 
Ist  day  of  September,  1868,  paid  said  sum  of  $200  into 
the  county  treasury  of  Cattaraugus  county.  That  after 
such  payment  a  demand  was  duly  made  on  behalf  of  the 
said  M.  James  Matteson,  of  the  defendant,  for  said  sum  of 
$200,  with  interest  from  the  18th  day  of  August,  1868 ; 
that  said  defendant  refused  to  pay  the  same,  or  any  part 
thereof.  That  the  said  M.  James  Matteson,  on  the  18th 
day  of  April,  1869,  for  value,  duly  sold  and  assigned  said 
demand  to  John  Matteson,  and  that  said  John  Matteson, 
on  the  4th  day  of  November,  1869,  for  value,  duly  sold, 
assigned  and  transferred  the  same  to  the  plaintiff,  who  is 
now  the  owner  and  holder  thereof,  no  part  of  which  has 
been  paid.  It  was  further  stipulated  that  the  plaintiff 
might  read,  subject  to  all  legal  objections,  upon  the  trial, 
the  evidence  taken  by  commission  in  this  action  to  estab- 
lish the  reason  why  M.  James  Matteson  paid  said  sum  of 
$200.  The  testimony  of  Matteson,  referred  to  in  the  above 
stipulation  was  as  follows : 
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"  To  the  fourth  interrogatory  he  said :  I  paid  the  said 
Bum  of  $200  to  prevent  being  imprisoned  in  the  county 
jail  of  Cattaraugus  county,  New  York.  The  defendant 
ordered  me  to  stand  committed  till  said  fine  was  paid.  I 
paid  said  fine  under  the  fear  of  imprisonment ;  I  did  not 
pay  it  voluntarily.  John  Matteson  did  not  pay  the  fine 
for  me.  I  was  arraigned  before  the  defendant,  and  charged 
with  assault  and  battery,  to  which  I  plead  guilty,  and  was 
then  sentenced  by  him,  the  defendant,  to  pay  a  fine  of  $200, 
and  in  default  of  the  payment  thereof  to  be  imprisoned  in 
the  county  jail  of  Cattaraugus  county  till  said  fine  was  paid, 
and  to  avoid  such  imprisonment  I  paid  said  fine.  I  was, 
at  the  time  of  the  sentence,  in  the  custody  of  a  constable, 
and  fully  believed  that  if  I  did  not  pay  the  fine  the  defend- 
ant would  imprison  me." 

The  defendant  offered  no  evidence. 

The  judge  held  and  decided  as  matter  of  law,  that 
although  the  defendant,  as  a  court  of  special  sessions,  im- 
posed a  fine  of  $200  upon  M.  James  Matteson,  and  he 
paid  it  to  avoid  being  imprisoned  under  the  sentence,  still 
the  plaintiff  as  his  assignee  could  not  recover  back  the 
money,  because  the  defendant  was  at  the  time  performing 
a  judicial  function,  and  that  the  defendant  must  have 
judgment  against  the  plaintiff  for  costs ;  to  which  holding 
and  decision,  and  to  each  and  every  part  thereof,  the 
counsel  for  the  plaintiff*  duly  excepted. 

The  following  opinion  was  delivered  by  the  judge  before 
whom  the  action  was  tried. 

Daniels,  J.  Although  the  defendant,  as  a  court  of 
special  sessions,  imposed  a  fine  of  $200  upon  M.  James 
Matteson,  and  he  paid  it  to  avoid  being  imprisoned,  under 
the  sentence,  still  the  plaintiff,  as  his  assignee,  cannot 
recover  back  the  money,  because  the  defendant  was  at 
the  time  performing  a  judicial  function.  He  had  jurisdic- 
tion of  the  assignor  personally,  and  of  the  subject  matter 
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upon  which  he  was  at  the  time  proceeding,  but  erred  as 
to  the  extent  of  his  power  of  punishment  Under  the 
adjudged  cases  this  was  not  such  an  excess  of  jurisdiction 
as  rendered  the  sentence  void,  and  deprived  him  of  pro- 
tection under  it  as  a  court.  (Jenkins  v.  Waldran,  11  John. 
114.  Hartan  v.  Auehmoody^  7  Wend*  200.  JSaaion  v.  Cal- 
endar^ 11  id,  91,  95.  Weaver  v.  Devendorf^  3  DeniOy  117. 
BtUler  V.  Potter^  17  John.  145.)  In  the  last  case  the  jus- 
tice had  •given  judgment  for  a  greater  amount  of  costs 
than  he  was  authorized  by  statute  to  include  in  his  judg- 
ment. The  excess,  it  is  true,  was  very  small.  But  that 
does  not  affect  the  principle  on  which  the  decision  was 
made.  If  an  officer,  acting  judicially,  may  exceed  the 
authority  conferred  upon  him  by  the  statute,  in  a  case 
over  which  he  has  complete  jurisdiction,  without  render- 
ing himself  civilly  liable  to  the  party  affected,  the  prin- 
ciple protecting  him  cannot  depend  upon  whether  the 
excess  has  been  large  or  small  in  its  character.  This  case 
seems  to  be  within  the  principle  on  which  the  one  last 
quoted  was  decided,  and  within  the  rule  declared  in  the 
other  authorities  referred  to.  The  defendant  therefore  is 
not  liable  for  the  money  received  by  him  in  payment  of  the 
fine  judicially  pronounced  upon  the  person  paying  it.  The 
defendant  must  have  judgment  against  the  plaintiff  for 
costs. 

LetffiB  ^  Chumegy  for  the  appellant. 

I.  The  power  of  the  defendant,  as  a  court  of  special 
sessions,  to  fine  M.  James  Matteson,  is  wholly  derived 
from  statute.  (3  B.  8.  1004,  §  19,  5th  ed.)  "  Whenever  a 
defendant,  tried  under  the  preceding  provisions  of  this 
title,  either  by  the  court  or  by  a  jury,  shall  be  convicted, 
the  court  shall  render  judgment  thereupon,  and  inflict 
such  punishment,  by  fine  or  imprisonment,  or  both,  as  the 
nature  of  the  case  may  require ;  but  such  fine  shall  in  no 
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case  exceed  fifty  dollars,  nor  such  imprisonment  six 
months."  The  justice  having  imposed  a  fine  that  he  had 
no  jurisdiction,  in  any  event,  to  impose,  his  sentence  is 
void.  He  cannot  justify  under  it;  the  sentence  and  judg- 
ment is  no  protection  to  him.  A  commitment  issued  un- 
der  it  would  be  no  protection  to  the  officer  executing  it 
It  would  be  void  upon  its  face.  {Stroud  v.  BuUeVj  18 
Barb.  327.     Clark  v.  Hallock,  16  Wend.  607.) 

n.  It  has  been  held  that  a  justice  '^  having^ acquired 
jurisdiction,  an  error  in  judgment  does  not  subject  him 
to  an  action."  {Jenkins  v.  Waldrony  11  John.  144,  Hor- 
ton  V.  Auchmoody^  7  Wend.  200.  Butler  v.  P otter ^  YI  John. 
145.)  In  these  cases  the  doctrine  is  laid  down,  that  if  a 
justice  has  acquired  jurisdiction,  and  he  errs  in  exercising 
it,  then  his  act  is  not  void,  but  voidable  only.  This  is 
true,  with  the  addition,  if  he  keeps  in  the  general  scope 
of  his  authority.  {Toof  v.  Bentlj/y  5  Wend.  276.  Foster  v. 
Oaultj  2  McMullan,  562.  Chrumond  v.  Baymondj  1  Conn.  39.) 
In  the  last  case  it  was  held  that  a  justice  was  liable  for  a 
trespass  committed  under  a  search  warrant  issued  by  him, 
commanding  a  constable  and  other  officers  to  search  any 
suspected  place.  It  was  held  in  that  case,  that  if  the  jus- 
tice has  jurisdiction,  but  exceeds  his  authority,  he  is  liable. 
(13  Ma»8.  286.  14  id.  210.  3  Phil.  JSv.  719-721.-  See 
notes.)  We  apprehend  that  the  true  rule  is,  that  the  justice 
having  acquired  jurisdiction,  if  he  errs  in  the  exercise  of 
it,  but  renders  a  judgment  that  is  within  his  jurisdiction 
to  render,  in  that  case  the  judgment  is  voidable  only; 
but  if  he  renders  a  judgment  that  he  has  in  no  event  juris- 
diction to  render,  his  judgment  is  void.  An  officer  is 
protected  in  executing  an  execution  issued  upon  a  void- 
able judgment,  but  he  is  not  protected  in  executing  one 
that  shows  upon  its  face  that  the  justice  rendered  a  judg- 
ment that  he  had  no  authority  to  render.  The  strongest 
case  in  the  books  to  sustain  the  position  of  the  defend 
ant,  is  the  case  of  Butler  v.  Potter.    In  that  case  the  jus- 
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tice  reDdered  a  judgment  for  916  damages  and  95.18 
costs.  He  had  jurisdiction  to  render  a  judgment  for  $25 
damages  and  $5  costs,  being  $30  in  all.  The  judgment 
he  did  render  was  for  $21.18.  He,  of  course,  erred  in  com- 
pnting  the  amount  of  costs ;  but  in  rendering  the  judg- 
ment he  kept  within  the  general  scbpe  of  his  authority, 
and  had  authority  to  render  judgment  for  a  larger  amount 
than  he  did  render.  In  all  the  cases  cited  by  the  defend- 
ant, it  will  be  found  that  the  judgment  rendered  was 
within  the  power  of  the  court  to  render.  It  has  never 
been  held  that  a  judgment  that  the  court  in  no  event 
had  power  to  render,  was  not  void. 

If  the  court,  in  this  case,  had  sentenced  Matteson  to  be 
imprisoned  for  a  term  of  years  in  a  state  prison,  or  had 
sentenced  him  to  be  hanged,  it  would  not  be  claimed  that 
an  officer  of  the  court  would  be  justified  in  executing  or 
attempting  to  execute  the  sentence.  Why  ?  Because  the 
process  of  the  court  would  show  upon  its  face  that  the 
court  exceeded  its  power,  and  that  the  judgment  or  sen- 
tence is  therefore  void.  It  would  not  be  necessary  in  that 
case  to  secure  a  reversal  of  the  judgment  to  prevent  the 
judgment  or  sentence  from  being  enforced.  The  judg- 
ment in  this  case  is  just  as  erroneous  and  void  as  it 
would  have  been  if  the  justice  had  sentenced  Matteson 
to  be  hanged ;  and  the  warrant  or  precept  to  enforce  the 
judgment  would  have  showed  it  upon  its  face.  It  seems 
like  an  absurdity  to  claim  that  a  fine  collected  by  means 
of  such  a  judgment  or  sentence  can  be  sustained,  either 
by  the  justice  or  officer  receiving  it  The  justice  can 
have  no  better  right  to  the  money  than  a  constable  or 
jailor  would  have. 

in.  If  a  justice  transcends  the  limits  of  his  authority, 
he  necessarily  ceases,  in  that  particular  case,  to  act  as  a 
justice,  and  is  responsible  for  all  consequences.  (  Weaver 
V.  Devendorfy  3  Denio^  117,  and  eases  cited.)  In  this  case 
Judge  Beardsley  cited  a  large  number  of  cases. 
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lY.  Although  the  justice  acted  judicially  in  imposing 
the  sentence,  he  certainly  did  not  act  judicially  when  he 
received  the  $200  as  a  fine  under  said  sentence.  If  the 
sentence  is  right,  he  is  right  in  receiving  and  retaining 
the  money ;  if  the  sentence  is  wrong,  then  he  cannot 
justify  under  it  Hfe  has  received. $200  wrongfully,  and 
should  return  it.  This  action  is  not  brought  against  the 
justice  for  imposing  the  sentence,  but  for  collecting  $200 
wrongfully. 

V.  The  fact  that  the  justice  paid  the  money  over  to  the 
county,  is  not  a  defense  to'  this  action.  (JRheel  v.  Hieki, 
25  N.  Y.  289.)  He  has  taken  the  money  wrongfully  from 
Matteson ;  he  has  no  right  to  pay  to  the  county,  or  to  do 
anything  with  it  but  return  it 

VI.  The  money  was  paid  by  Matteson,  under  duress ; 
he  w&^  in  charge  of  a  constable,  waiting  to  take  him  to 
jail  unless  he  paid ;  he  is  at  the  mercy  of  the  court,  he 
can  only  escape  imprisonment  by  paying ;  he  submits  to 
the  extortion  as  a  means  of  deliverance  from  oppression 
Under  a  void  sentence ;  he  must  either  pay  or  go  to  jail. 
The  money  was  not  paid  by  reason  of  any  legal  obligation 
to  pay,  but  was  extorted  from  him  in  violation  of  all  law. 
(Osbtnm  V.  Bobbiniy  36  N.  T.  365,  and  eases  cited.) 

VII.  There  have  been  numerous  cases  where  justices 
have  been  held  liable  in  actions  for  false  imprisonment,  in 
cases  where  they  had,  in  fact,  proceeded  regularly  in  sum- 
mary convictions,  but  had  neglected  to  file  records  of  con- 
viction required  by  law.  {The  People  v.  PhillipSy  1  Park, 
95.  Morris  v.  The  People^  Id.  441.  Morewood  v.  ffoUister, 
2  Setd.  327.)  It  has  never  been  doubted  that  justices  who 
have  assumed  to  do  any  act  they  had  no  authority  to  do, 
were  liable  when  they  did  an  act  they  had  no  power  to 
do.  In  the  cases  of  summary  convictions,  the  parties  have 
been  brought  before  the  justice  regularly,  and  the  justices 
have  had  jurisdiction  of  the  proceeding  and  of  the  person 
of  the  ofiender,  and  have  been  regular  in  convicting  the 
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offender,  but  had  no  jariBd^ction  to  m^.ke  any  commitment 
until  alter  iiiey  had  made  and  signed  a  record  of  convic- 
tion ;  and  have  been  held  liable  in  actions  for  false  imprison- 
ment  because  they  committed  the  prisoner  before  getting 
jurisdiction  to  do  so,  by  first  making  and  signing  a  record 
of  conviction.  In  the  case  under  discussion,  tiie  justice 
proceeded  regularly  until  he  pronounced  sentence— a  sen* 
tence  he  had  no  authority  to  pronounce.  He  is  liable 
for  any  act  that  he  or  any  other  person  does  under  the 
sentence. 

VJLUL.  Penal  statutes  have  always  been  strictly  con- 
strued. A  court  of  inferior  jurisdiction  has  always  been, 
aod  should  be,  compelled  to  keep  within  its  power ;  no 
latitude  or  discretion  has  been  allowed. 

IX  7he  sentence  is  void  in  whole.  A  sentence  that 
provides  for  punishment  by  fine,  only,  cannot  be  gopd  in 
part  and  bad  in  part ;  it  is  either  wholly  good  or  all  bad. 

JenkvM  it  QoodwiUj  for  the  respondent 

L  The  facts  show  the  proceedings  of  the  defendant  as 
a  court  of  special  sessions  to  have  been  regular  and  proper, 
up  to  the  imposition  of  the  fine.  That  the  defendant 
erred  in  fixing  the  amount  of  the  fine  is  evident,  but  can 
the  fine  money  so  imposed  be  recovered  of  him  ?  The  pris- 
oner had  his  remedy  by  writ  of  certiorari.  {Laws  of  1859, 
ch.  339.) 

n.  Was  the  sentence  of  the  defendant  a  void  or  void- 
able act  ?  We  maintain  the  latter,  according  to  the  rule 
adopted  by  the  Oourt  of  Appeals  in  the  case  of  Stoift  v. 
Oity  of  Poughheepnej  which  is  stated  in  37  N.  F.  Bep.^  at 
page  513,  in  the  opinion  of  Justice  Bacon,  as  follows : 
*^  When  a  magistrate  or  ofBcer  has  jurisdiction  of  the  sub- 
ject matter,  and  errs  only  in  the  execution  of  his  power, 
his  acts  are  not  void,  but  voidable,  and  the  only  remedy 
is  by  certiorari  or  writ  of  error.  The  distinction  is  be- 
tween an  erroneous  judgment  and  one  rendered  without 
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jurisdiction.  The  one  is  valid  until  reversed,  and  the 
other  utterly  void.  {Hortan  v.  Auehmoody^  7  Wend,  200, 
Butler  V.  Potter^  17  John.  145.) 

m.  The  imposition  of  the  fine  by  the  defendant  as  such 
court,  being  a  judicial  act,  he  is  not  liable  therefor,  how- 
ever erroneous  it  may  be,  he  having  jurisdiction,  as  afore- 
said. {See  cases  above  cited;  alsOy  Moor  v.  AmeSy  3  CaineSj 
170 ;  Haston  v.  Calendar^  11  Wend.  91,  95;  Weaver  v.  2>e- 
vendorfy  3  DeniOj  117;  Jenkins  y.  Waldron^  11  John.  114; 
Swift  V.  City  of  PoughJceepsiCy  37  N.  Y.  511 ;  Voorhees  v. 
Martin^  12  Barb.  508 ;  The  People  v.  Stocking^  50  id.  573 ; 
JftZfer  V.  SearCy  2  FF.  SZocA.  1145.)  The  want  of  jurisdic- 
tion is  fatal,  in  every  court.  The  principal  distinction 
between  courts  of  general  and  those  of  limited  jurisdiction 
is,  that  in  one  case  jurisdiction  will  be  presumed  until  the 
contraiy  appears;  in  the  other,  no  such  presumption  is 
indulged,  but  the  authority  must  be  shown  in  every  case. 
But  when  all  of  the  preliminary  steps  in  such  a  court  to 
confer  such  authority  have  been  taken,  it  then  has  all  the 
rights  and  is  equally  protected  in  the  exercise  thereof, 
with  those  of  the  former  class.     {See  eases  above  cited.) 

By  the  Courty  Johnson,  J.  The  plaintiff,  by  his  assign- 
ment, acquired  no  right  of  action  against  the  defendant  to 
recover  back  the  money  paid  by  his  assignor.  His  assignor 
might  have  had  the  erroneous  judgment  and  sentence 
against  him  reversed  and  vacated,  upon  certiorari  from 
the  court  of  sessions  of  the  county,  had  he  seen  fit  to  pur- 
sue that  remedy.  {Sess.  Laws  of  1859,  ch.  339.)  The 
judgment  was  clearly  erroneous  and  voidable,  .the  fine 
by  way  of  punishment  having  been  much  larger  t^an  the 
defendant,  as  a  court  of  special  sessions,  had  a  right  to  in- 
flict But  it  was  not  void  absolutely.  The  defendant,  at 
the  time  the  judgment  was  rendered,  and  the  erroneous 
punishment  inflicted,  was  acting  as  a  court  of  special  ses- 
sions, and  had  jurisdiction  of  the  person  of  the  plaintiff's 
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assignor,  and  of  the  offense  with  which  he  was  charged. 
The  assignor  had  been  regularly  arrested,  and  examined 
before  the  defendant  as  the  examining  magistrate,  and  had 
elected  to  be  tried  before  him  as  a  coart  of  special  ses- 
sions. After  the  commencement  of  the  trial,  he  pleaded 
guilty,  and  it  thereupon  became  the  duty  of  the  defend- 
ant to  render  judgment  against  him,  and  to  inflict  the 
punishment  prescribed  by  statute.  (2  B.  S,  714,  §  19.)  In 
the  case  of  Butler  v.  Pottery  (17  John.  145,)  the  court  laid 
down  the  rule  that,  ''where  the  justice  has  no  jurisdiction 
whatever,  and  undertakes  to  act,  his  acts  are  coram  nan 
judice;  but  if  he  has  jurisdiction,  and  errs  in  exercising  it, 
then  the  act  is  not  void,  but  voidable  only."  That  was  an 
action  brought  against  a  justice  of  the  peace,  who  had  ren* 
dered  a  judgment  against  the  plaintiff^  for  a  larger  amount 
of  costs  than  the  statute  authorized,  upon  a  confession  of 
judgment  by  the  latter,  before  the  defendant,  as  such  jus* 
tice.  The  plaintiff  had  been  imprisoned  on  the  execution 
issued  upon  the  judgment,  and  brought  his  action  for  tres- 
pass and  false  imprisonment,  and  it  was  held  that  the 
action  could  not  be  maintained.  This  has  been  followed, 
steadily,  in  this  State  in  a  great  number  of  cases,  only  a 
few  of  which  will  be  here  cited,  (fforton  v.  Atiohmoody, 
7  Wend.  200.  Weaver  v.  Devendorf,  3  Dmio,  117.  Sw\ft 
V.  City  of  PougKkeepsiej  37  N.  Y.  511.)  Indeed  this  has 
always  been  the  common  law  rule.  {Prigg  v.  Adams^ 
2  8alk.  674.)  In  HorUm  v.  Auchmoodyy  {supraj)  the  court 
say :  "Where  a  justice  acts  without  acquiring  jurisdiction, 
he  is  a  trespasser ;  but,  having  jurisdiction,  an  error  in 
judgment  does  not  subject  him  to  an  action ;  he  is  enti- 
tled to  the  protection  afforded  to  a  judge  of  a  court  of 
record.''  In  every  such  case,  the  principle  of  judicial 
irresponsibility  protects  the  magistrate.  It  would  be  mere 
ostentation  to  cite  the  numerous  authorities  to  be  found  in 
the  books,  in  support  of  a  principle  so  well  established. 
The  counsel  for  the  appellant  argues  that  the  fine  im- 
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posed,  having  been  so  glaringly  in  excess  of  that  which 
the  defendant  was  authorized  by  statute  to  inflict,  was  as 
much  without  authority  or  jurisdiction  as  would  have 
been  a  sentence  that  the  person  convicted  should  be 
hanged,  or  imprisoned  in  the  state  prison.  But  this  is  a 
confosion  of  ideas  and  principles  essentially  and  funda- 
mentally different  The  latfer  sentence  would  have  been 
a  nullity,  because  the  magistrate  had  no  power  or  author- 
ity to  inflict  any  punishment  of  that  kind  or  quality.  He 
had  no  such  power  ever  conferred  upon  him,  which  he 
could  exercise  in  any  manner  or  degree.  But,  he  had 
authority  to  inflict  a  fine,  and  erred  in  the  exercise  of  it^ 
in  measure  or  degree  onlj^.  And  this  I  understand  to  be 
the  true  distinction  between  the  acts  of  an  inferior  magis- 
trate, which  are  ooram  non  judiee  and  void,  and  those 
which  are  erroneous  and  voidable,  merely.  In  the  latter 
case,  such  magistrate  is  sheltered  and  protected  by  the 
shield  of  judicial  irresponsibility;  in  the  former,  not. 

Xt  is  also  argued  in  behalf  of  the  plainti£^  that  even  if 
the  defendant  would  not  have  been  liable  in  an  action  of 
tre^ass  for  false  imprisonment,  had  the  plaintiff  been 
committed  for  non-payment  of  the  fine,  still  he  had  no 
authority  to  receive  the  money,  the  fine  being  thus  exces* 
sive ;  and  that  the  defendant  cannot  be  regarded  as  hav- 
ing acted  in  his  judicial  capacity,  in  receiving  such  a  fine, 
which  he  had  no  authority  to  impose.  This  position  is  as 
unsound  as  the  other,  and  for  the  same  reason.  If  the 
judgment  and  sentence  were  voidable  only,  the  defendant 
is  protected  in  the  execution  of  such  jadgment,  in  every 
stage,  until  it  is  avoided  by  reversal  The  statute  requires 
the  magistrate  to  receive  all  fines  imposed  by  him,  if 
paid  before  commitment,  and  to  pay  tiie  same,  after  de- 
ducting the  sum  allowed  for  costs  and  charges,  over  to 
the  county  treasurer  for  the  use  of  the  county,  within 
thirty  days.  (2  B.  S.  716,  §  32.)  The  money  had  been 
duly  paid  over  to  the  county  treasurer  before  the  assign- 
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ment  to  the  plaintiS  The  case  shows  that  the  defeo/dAQt 
acted  in  good  feiith,  throughout,  sapposing  he  was  onlj 
discharging  his  duty  as  a  magistrate.  The  judgment  hav- 
ing been  valid  until  reversed,  and  the  money  paid  by  the 
party  convicted  to  avoid  being  imprisoned,  in  execution 
thereof,  the  defendant  must  be  deemed  to  have  received 
it  in  his  judicial  capacity,  to  and  for  the  use  of  the  county, 
and  the  action  will  not  lie  to  recover  it  of  the  magistrate 
through  whose  hands  it  passed  into  the  treasury  of  the 
county.    The  judgment  must  therefore  be  affirmed. 

[FouBTH  Dbpabtmbvt,  Gbhbral  Tbbm,  at  Ba£hlo,  June  S,  1876.    JMrn, 
P.  J.,  and  Joknam  and  TahoU^  Jiutioes.] 


•  •• 


Baakeb  v.  Wing. 

WbBie  an  order  Ib  made  by  a  county  oonxt^  apon  a  motion  in  f^  aedon  pfndiilf 
in  that  conrt,  an  appeal  to  the  Sapreme  Court  from  such  order  brin^ 
notbing  into  the  appellate  court,  except  the  motion,  and  eqpie$  of  the  papers 
on  which  it  was  founded.  The  aetion  still  remains  pending  In  the  county 
court,  and  no  other  court  can  render  the  judgment. 

Thus  where  a  verdict  was  rendered  in  favor  of  the  plaintiff,  in  the  county 
courts  but  before  entry  of  Judgment  thereon,  the  defendant  moved  for  a  new 
trial,  in  that  court,  which  motion  was  granted,  and  then  the  plaintiff  appealed 
to  the  Supreme  Court,  where  the  order  granting  a  new  trial  was  reversed, 
and  a  new  trial  denied,  and  Judgment  ordered  on  the  verdict,  with  costs ; 
Bd4  that  such  Judgment  was  irregularly  and  improperly  entered,  in  tha 
8iq[>reme  Court;  and  the  same  was  set  aside. 

The  Code  has  not  changed  the  practice  which  formerly  existed,  on  the  subject 
of  rendering  Judgments  by  courts  of  review.  The  "  customaiy  practice"  still 
prevails,  under  rule  98  of  the  rules  of  practice. 

And  as  there  never  was  any  "  customary  practice"  of  entering  Judgments  by 
the  i^pellate  court,  in  a  case  of  that  nature,  such  a  Judgment  is  without 
precedent  or  authority  to  sustain  iL 

THE  action  was  commenced  in  a  justice's  court,  where 
the  plaintiff  recovered,  and*  had  judgment  The  de- 
fendant appealed  to  the  county  court  of  Erie  county,  where 
a  new  trial  was  had,  and  a  verdict  for  a  larger  amount  wae 
rendered  in  the  plaintiff' 's  favor.    Before  judgment  was 
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entered  on  the  verdict,  the  defendant  made  a  case  con- 
taining exceptions,  and  moved  for  a  new  trial  in  that  court, 
which  was  granted.  The  plaintiff  appealed  from  the  order 
granting  a  new  trial,  to  this  court  at  general  term,  where 
the  order  granting  a  new  trial  was  reversed,  with  costs  of 
the  appeal,  and  a  new  trial  denied,  and  judgment  ordered 
in  this  court  on  the  verdict,  with  costs  of  the  action  and 
the  appeal  Judgment  was  thereupon  entered  in  this 
court  A  motion  is  now  made  to  set  aside  the  judgment 
in  this  court,  as  having  been  irregularly  and  improperly 
entered  therein,  and  heard  by  consent  at  general  term. 

Geo.  Wing^  appellant,  in  person. 
O-ansan  <k  Smith,  for  the  respondent 

By  the  Court,  Johnson,  J.  Had  judgment  been  entered 
in  the  county  court  in  the  defendant's  favor,  instead  of  an 
order  granting  a  new  trial,  on  appeal  from  such  judgment 
and  reversal  in  this  court,  judgment  would  have  been 
properly  entered  in  the  plaintiff's  favor,  in  this  court.  In 
that  case  the  appellate  court  will  give  such  judgment  as 
the  court  below  should  have  given.  This  was  the  practice 
before  the  Code,  on  a  case  brought  from  an  inferior,  into  a 
superior  court,  for  review,  on  writ  of  error,  and  had  been, 
from  time  immemorial.  {Pangburn  v.  Bamsaf/j  11  John, 
141.  Dunham  v.  Simmons^  5  Hill,  507.  Oraham'%  Pr.  962, 
2d  ed.  Philips  v.  Berryj  1  Ld.  Raym,  5,  10.)  The  case 
last  cited  was  decided  in  the  house  of  lords,  on  writ  of 
error  from  the  king's  bench.  It  was  objected  that  the 
house  of  lords  could  not  render  judgment,  on  the  reversal 
of  the  judgment  in  the  king's  bench,  because  the  record 
was  not  before  them,  but  only  a  transcript  thereof,  and 
therefore  the  king's  bencfi  ought  to  render  the  judgment 
But  Holt,  Ch.  J.,  said  that  in  judgment  of  law  the  true 
record  was  before  them, "  for  the  writ  of  error  says  reeordum 
etproce99um,  and  not  transcriptum.'' 
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He  said,  further,  "if  judgment  be  first  given  for  the 
plaintiff  and  this  judgment  be  reversed  upon  error,  the 
defendant  is  m  statu  quo^  and  then  he  has  no  need  to  enter 
a  new  judgment  But  when  judgment  is  first  given  for 
the  defendant^  and  this  is  reversed,  upon  error,  a  new 
judgment  ought  to  be  entered  to  put  the  plaintiff  in  pos- 
session of  that  which  he  demands."  An^d  it  was  adjudged 
by  all  the  court  in  the  case,  "that  the  king's  bench  cannot 
enter  the  new  judgment  for  the  plaintiff,  because  when 
the  king's  bench  had  given  judgment  upon  the  original, 
it  had  wholly  executed  its  authority,  so  that  it  could  do  no 
more.  And  there  is  no  precedent  that  ever  the  king's 
bench  did  enter  a  new  judgment  upon  reversal  in  parlia- 
ment of  a  judgment  given  m  B,  B"  Judgment  was  after- 
wards, upon  application,  entered  by  the  house  of  lords. 
The  practice  was  thus  settled  according  to  universal  usage 
at  that  time,  and  it  has  been  followed  ever  since  in  Eng- 
land, and  in  this  State,  in  the  Supreme  Court  For  pecu- 
liar reasons,  however,  the  practice  never  obtained  in  our  late 
court  of  errors,  nor  in  our  present  Court  of  Appeals.  The 
rule  and  the  reason  of  it,  is  as  applicable  to  appeals  from 
judgments  under  the  Code,  as  to  writs  of  error  under  the 
former  practice.  The  appellate  courts  upon  the  appeal  have, 
"  in  judgment  of  law  the  true  record  before  them,*'  the  same 
as  they  had  formerly  on  writ  of  error.  I  have  adverted 
to  the  rule,  and  the  reason  of  it,  thus  at  length,  for  the 
purpose  of  showing  that  it  does  not  authorize  this  judg- 
ment This  judgment,  in  this  court,  upon  an  appeal  from 
an  order,  is  not  in  accordance  with  any  practice  heretofore 
known.  The  action  was  in  the  county  court,  and  was 
never  removed  into  this  court  The  action  remained  in 
that  court,  and  was  never  sought  to  be  removed  into  this 
court  by  the  appeal.  The  order  appealed  from  was  made 
upon  a  motion  in  the  action,  in  that  court.  This  order 
only  was  appealed  from,  and  the  appeal  brought  nothing 
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into  this  court  bat  the  motion,  and  eopie9  of  the  papers  on 
which  it  was  founded. 

When  the  appeal  is  from  an  order  in  the  county  court, 
nffecting  a  substantial  right,  to  the  Supreme  Court^  '^  such 
appieal  shall  be  heard  on  a  copy  of  the  papers  on  which 
the  order  appealed  from  was  made."  (Oodej  §  344.)  The 
appeal  here  did  not  say  ^^reeordum  et  proee9mmj"  but 
*^  tranectiptumj"  only,  of  the  motion  papers.  The  action 
still  remained  pending  in  the  county  court.  The  appeal 
brought  here  the  motion  only,  and  not  the  action ;  and  it 
was  of  the  motion,  and  not  of  the  action,  that  this  court 
acquired  jurisdiction  by  the  appeal.  The  county  court  had 
notgiveix  judgment  in  the  action.  It  had  not  ^^  wholly 
executed  its  authority,  so  that  it  could  do  no  more/'  But 
the  process  and  proceedings  remained  there,  and  no  other 
court  could  render  the  judgment.  No  remittitur  to  the 
county  court  is  necesssry  or  proper,  as  the  action,  Mrith 
the  process  and  proceedings,  still  remain  in  that  court 
It  is  clear  that  the  Code  has  not  changed  the  practice 
which  formerly  existed  on  the  subject  of  rendering  judg- 
ments by  courts  of  review.  The  provisions  of  section  347 
r^lite  to  appeals  from  judgments,  where  a  judgment  has 
been  entered  and  judgment  roll  filed,  and  not  to  appeals 
from  orders,  where  there  has  been  no  judgment.  It  does 
not  specify  which  court  shall  enter  or  render  the  judg- 
ment, on  the  determination  of  the  appeal,  but  leaves  the 
practice  as  it  formerly  was,  on  that  subject,  in  force.  **  The 
customary  practice,"  therefore,  still  prevails,  under  rule  93 
of  our  present  rules.  But  as  there  never  was  any  "cus- 
tomary practice"  of  entering  judgments  by  the  appellate 
court  in  a  case  like  this,  the  judgment  stands  here  without 
precedent  or  authority  to  sustain  it.  It  must  therefore  be 
set  aside,  as  having  been  irregularly  and  improperly  en- 
tered in  this  court,  with  costs  of  the  motion. 

[Fourth  Dbpartmbht,  Gbkbral  Term,  at  Rochester,  September  5,  1870. 
m,  P.  J.,  and  Johnatm  and  TtUeottf  Justices.] 
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The  books  of  a  bank,  not  kept  by  either  of  the  parties  to  an  action,  nor  relat- 
ing to  transactions  between  them,  but  referring  solely  to  transactions 
between  the  defendant  and  the  bank,  are  not  competent  evidence,  between 
the  parties,  to  show  the  amount  of  paper  which  has  been  discounted  by 
the  bank  for  the  defendant,  and  the  number  of  notes  so  discounted  and 
renewed.  And  a  statement  made  up  from  such  books  is  equally  incomi 
petenL 

The  ophiion  of  a  witness  as  to  the  ralue  of  serrices  rendered  by  the  plaintiff  to 
the  defendant,  (1)  In  procuring  the  defendant's  paper  to  be  discounted, 
and  procuring  loans  for  him  in  that  way ;  (2)  In  indorsing  the  defendant's 
pi^>er,  and  thus  aiding  him  with  his  credit,  either  by  way  of  sale  or  loan  of 
credit;  (8)  For  time,  travel  and  expenses  in  going  to  different  banks  and 
places  to  get  the  defendant's  paper  discounted  and  renewed,  is  inadmissible. 

The  compensation  for  brokage  in  solidting,  driving  or  procuring  the  loan  or 
forbearance  of  money  being  fixed  by  statute,  it  cannot  be  enlarged  or 
dnoged,  in  a  particular  case,  by  any  testimony. 

In  the  case  of  indorsements  of  commercial  paper,  by  accommodation  indorsers, 
the  law  does  not  presume  an  agreement  between  the  maker  and  indorser 
that  the  latter  shall  be  compensated  for  the  favor  of  his  indorsement.  If 
eompensation  is  clamed,  the  indorser  must  show  that  there  was  a  special 
agreement  that  he  should  be  compensated  for  such  use  of  his  credit. 

The  law  allows  a  party  who  becomes  surety  for  another,  by  way  of  indorse- 
ment or  otherwise,  to  agree  upon  a  certain  price  for  the  use  of  his  credit. 
But  unless  there  is  some  specific  contract  fixing  the  price  to  be  paid,  a  surety 
cannot  recover  for  the  use  of  his  credit  by  the  principal. 

Opinions  of  witnesses  are  not  competent  to  fix  a  price  for  the  use  of  credit, 
where  no  price  was  agreed  upon ;  for  the  reason  that  credit  cannot  be  said 
to  have  any  regular  and  current  market  value. 

If  lime,  travel  and  expense  are  expended  or  incurred  by  an  indorser,  for  his 
principal,  hidependently  of  the  brokage,  the  indorser  may  recover  there- 
for,  npon  the  general  promise  to  pay,  whatever  sum  he  can  prove  the  serv- 
ices to  be  worth,  not  to  the  defendant  in  the  particular  circumstances  in 
which  he  was  placed,  but  according  to  the  general  price  and  value  of  such 
services. 

This  may  be  proved  by  the  opinions  of  witnesses  who  are  qualified  to  Judge 
of  the  value  of  the  services. 

APPEAL  by  the  defendant  from  a  judgment  entei^ed 
upon  the  report  of  a  referee. 
The  plaintiiF  and  defendant,  after  abont  the  let  of  Sep- 
tember, 1858,  down  to  and  into  the  year  1862,  had  mutua!. 
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open  and  cnrrent  accounts  with  each  other.  The  plain- 
tiff daring  the  time,  kept  quite  an  extensive  jewelry 
establishment  in  the  village  of  Lyons,  and  also  carried  on 
a  large  farm  near  said  village.  The  defendant  was  and  is 
a  dealer  in  peppermint  oil  and  produce.  About  the  time 
these  mutual  accounts  commenced,  the  plaintiff  became 
the  defendant's  indorser,  not  only  to  raise  money  for  the 
defendant's  but  for  the  plaintiff's  business  as  well ;  which 
was  accomplished  by  the  defendant  loaning  to  the  plain- 
tiff a  part  of  the  avails  of  these  discounts,  from  time  to 
time,  as  the  plaintiff  needed.  Also,  other  moneys  loaned 
to  the  plaintiff.  These  mutual  accounts  and  accommoda- 
tions between  the  parties  continued  down  to  late  in  the 
fall  or  forepart  of  the  winter  of  1860-1,  when  peppermint 
oil  fell  in  price,  and  the  defendant  had  his  oil  on  hand, 
could  not  sell  it  or  pay  his  paper,  and  suits  were  brought 
on  some  of  this  accommodation  paper.  A  misunderstand- 
ing between  the  parties  seems  to  have  arisen,  in  relation 
to  thcf  terms  of  a  contract  for  peppermint  oil,  made  in 
1860,  and  as  to  a  large  claim  against  the  defendant  which 
the  plaintiff  finally  made  for  indorsing  for  him.  To  close 
up  and  settle  the  matters  between  these  parties,  this  action 
was  brought  about  the  23d  day  of  July,  1868,  and  was 
referred  to  a  referee.  Several  questions  arose  upon  the 
rulings  of  the  referee  in  relation  to  receiving  evidence  for 
the  plaintiff,  under  and  against  the  objections  interposed 
by  the  defendant,  to  which  rulings  exceptions  were  taken^ 
as  well  as  to  the  findings  and  conclusions  of  the  referee 
in  his  report 

The  referee  found,  as  a  conclusion  of  law,  from  the 
facts  proved,  on  the  accounting  before  him,  that  the  de- 
fendant should  be  charged  with  the  sum  of  $10,932.26, 
and  that  he  should  be  credited  with  offsets  to  the  amount 
of  $5046.81.  And  the  referee  reported  that,  at  the  date 
of  his  report,  there  was  due  from  the  defendant  to  the 
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plaintiff  the  sum  of  $5885.45,  for  which  amount  he  or- 
dered judgment  for  the  plaintiff  with  costs. 

C,  Mason  J  for  the  appellant. 

L  The  bank  statement  which  was  received  and  read  in 
evidence,  against  the  defendant's  objection,  is  a  species 
of  wholesale  testimony  which  would  do  nothing  towards 
establishing  how  much  service  the  plaintiff  performed  for 
the  defendant,  or  give  any  correct  data  by  which  one 
could  form  a  correct  opinion  of  its  value.  (16  Wend.  586. 
7  Bow.  195.  17  N,  T.  134  15  id.  487, 488.  6  Du^,  442.) 
The  cross-examination  of  the  witness  Verplanck  shows 
that  the  statement  gave  no  correct  information  as  to  the 
amount  of  service  performed  by  the  plaintiff  for  the  de- 
fendant, in  the  transactions  with  the  Geneva  bank. 

n.  The  referee,  while  disclaiming  the  idea  of  allowing 
anything  to  the  plaintiff,  (in  the  absence  of  any  contract 
to  pay  for  indorsing,)  except  for  services  actually  ren- 
dered, has  allowed  the  plaintiff's  witnesses,  under  our 
objections,  to  wholesale  it  all  off  together — services,  risk, 
credit  and  annoyance — and  then  found  for  the  plaintiff 
$1500 — about  the  highest  amount  the  witnesses  put  it  at 
when  all  estimated  and  lumped  off  together.  The  witness 
Parshall  testifies :  '^  I  can't  give  any  particular  items  of 
services,  &c.  The  services  rendered  were  giving  the  de- 
fendant credit  by  indorsing  his  paper."  Again  he  says, 
<^  the  credit  the  plaintiff  gave  the  defendant,  the  risk  he 
ran,  and  the  responsibility  he  assumed,  enters  into  my 
estimate,"  &c.  The  finding  of  the  refer.ee,  that  the  plain- 
tiff's services  in  aiding  the  defendant  to  raise  money  were 
justly  worth  $1500,  is  simply  robbing  the  defendant  to 
put  money  into  the  pocket  of  the  plaintiff,  which  he  never 
thought  of  being  entitled  to  while  the  services  were  being 
performed.  He  never  even  so  much  as  charged  the  de- 
fendant a  single  day  or  hour  for  such  services,  or  made 
any  account  of  them  whatever.    Yet  the  plaintiff  was 
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allowed  to  lamp  oiF  the  time  and  the  value  of  the  services 
in  gross,  by  the  referee,  who  received  the  evidence  against 
the  defendant's  objection.  The  fact  that  the  plaintiff 
never  charged  any  services  to  the  defendant,  in  the  ac- 
count he  rendered  to  the  defendant,  goes  to  corroborate 
the  defendant  in  his  statements  about  having  paid  the 
plaintiff  as  the  services  were  rendered;  and  of  the  plain- 
tiff's having  retained  pay  for  services  out  of  the  avails  of 
discounts ;  and^pf  the  defendant's  having  distilled  oil  for 
the  plaintiff  under  price,  and  for  nothing,  to  compensate 
him  for  these  very  services  and  accommodations.  The 
defendant  is  able  to  specify  and  give  items,  day  and  date, 
amounting  to  from  tSOO  to  ^500,  which  he  has  rendered 
to  the  plaintiff  to  pay  him  for  his  accommodations ;  be- 
sides allowing  him  to  take  his  pay  out  of  avails  of  dis- 
counts, for  his  ^services,  at  the  time  they  were  rendered; 
yet  all  this  escapes  the  notice  of  the  referee,  while  the 
plaintiff*'s  evidence  is  received  by  him  in  gross— without 
items  or  date,  or  anything  else  giving  it  the  color  of 
reliability. 

HL  In  the  absence  of  any  agreement  to  pay  for  indors- 
ing, we  insist  the  plaintiff'  is  not  legally  entitled  to  any 
pay  for  indorsing  accommodation  paper;  and  all  he  is  en- 
titled to  is  for  services  actually  rendered.  The  plaintiff 
does  not  even  pretend  that  he  made  any  arrangement  with 
the  defendant  to  be  paid  for  indorsing  for  him^  and  not 
even  for  compensation  for  services,  till  a  year  or  more 
after  he  commenced  indorsing  for  the  defendant 

lY.  The  defendant  swears  he  paid  the  plaintiff  $8.61^ 
expenses  to  Q-eneva ;  that  the  plaintiff  got  a  note  of  91000 
discountod  at  the  Bank  of  Geneva,  and  took  out  $6  for 
expenses.  Also^  he  says,  **  I  always  paid  the  plaintiff's 
expenses  when  he  went  anywhere  for  me.  I  knew  when 
he  or  George  went  to  get  a  discount  they  would  take  their 
expenses  out  of  the  avails."  These  facts,  as  sworn  to  by 
the  defendant  on  the  trial,  were  not  and  have  not  been 
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disputed  by  the  plaintifl^  yet  the  referee  has  not  noticed 
or  allnded  to  this  undisputed  evidence,  in  his  report,  or 
Bet  off  anything  on  account  thereof,  against  the  claim  of 
the  plaintiff  for  services,  but  has  allowed  to  him  for  such 
services  91500,  which  the  testimony  shows  (and  much  of 
it  undisputed)  have  been  fairly  and  fully  paid. 

V.  From  the  whole  evidence  in  the  case,  it  is  insisted 
that  the  findings  of  the  referee  are  erroneous,  and  unsup- 
ported by  the  evidence,  and  against  the  law  and  the  evi- 
dence, and  that  the  judgment  entered  on  the  report  of  the 
referee  should  be  reversed,  and  a  new  trial  granted. 

J.  H,  Campy  for  the  respondent 

L  The  several  exceptions  taken  upon  the  trial,  by  the 
appellant,  are  invalid.  One  of  the  material  questions  in 
this  case  arose  upon  the  plaintiff's  claim  to  compensation 
for  services  rendered  for  the  defendant  in  procuring  for 
him  money,  as  stated  in  the  first  count  of  the  plaintifi''s 
complaint.  This  was  met  by  the  defendant's  answer,  and 
passed  upon  by  the  referee.  The  plaintiff  claimed  that, 
at  the  defendant's  request,  he  rendered  services  in  pro- 
caring  for  the  defendant  a  large  sum  of  money,  in  the 
nature  of  procuring  indorsers  to  paper,  getting  paper  dis- 
counted, &c. ;  and  that  the  defendant  agreed  to  pay  him 
for  such  service,  and  all  trouble  the  plaintiff  was  occa- 
sioned by  reason  of  indorsing  for  the  defendant.  That 
the  plaintiff  procured  for  the  defendant,  at  the  Bank  of 
Geneva,  the  sum  of  950,000  to  $60,000,  and  other  sums 
at  other  banks,  and  of  individuals,  in  all,  over  $100,000. 
All  of  the  exceptions  taken  upon  the  trial  are  as  to  the 
proof  offered  in  reference  to  establishing  the  kind  and 
amount  of  service  rendered,  and  its  value.  1.  Samuel  H. 
Yerplanck,  the  president  and  cashier  of  the  Geneva  bank, 
was  called  by  the  plaintiff,  and  asked  to  produce  a  written 
statement  taken  from  the  books  of  the  Geneva  bank,  of 

Vol.  LVin.  6 
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the  notes  and  drafts  indorsed  by  the  plaintiff  for  the  de- 
fendant, and  upon  which  the  plaintiff  procured  discounts 
for  the  defendant.  To  this  the  defendant  objected,  as 
irrelevant  and  immaterial,  and  that  books  of  the  bank 
could  not  show  the  services  of  the  plaintiff  to  the  defend- 
ant No  objection  was  taken  that  the  evidence  was  in- 
competent or  secondary.  The  plaintiff's  claim  was  for 
services  rendered  in  borrowing  or  raising  money  for  the 
defendant.  This  schedule  contained  a  statement  of  the 
amounts  borrowed  by  the  plaintiff  upon  paper  indorsed 
by  him,  and  the  different  paper  upon  which,  and  the  time 
•  when,  the  same  was  borrowed.  The  facts  to  which  the 
papers  related  were  subsequently  proved.  The  plaintiff' 
indorsed  all  the  notes  mentioned  in  this  schedule,  and 
procured  the  same  to  be  discounted  for  the  defendant's 
benefit  The  schedule  was  not  offered  to  prove  the  in- . 
dorsements  of  paper  by  the  plaintiff,  but  as  the  memoran- 
dum from  which  the  witness  Yerplanck  spoke,  and  as 
containing  a  statement  of  the  money  borrowed  by  the 
plaintiff^  for  the  defendant,  at  the  Geneva  bank,  the  bor- 
rowing of  which  the  witness  Yerplanck  had  knowledge 
of,  and  testified  to,  as  did  also  both  the  plaintiff  and  de- 
fendant The  evidence  in  this  respect  was  certainly  rel- 
evant and  material.  2.  It  was  proper  to  prove  that 
discounts  were  obtained  by  the  plaintiff  for  the  defend- 
ant, as  the  plaintiff's  claim  was  for  this  kind  of  service 
rendered. 

IL  The  value  of  services  may  be  proved  by  the  opinions 
of  witnesses  who  are  acquainted  with  the  value  of  such 
labor  in  that  vicinity.  1.  There  was  no  objection  taken 
to  the  competency  of  the  witness  Parshall ;  and  therefore 
the  witness  is  to  be  deemed  competent  to  give  the  opinion 
asked  for,  if  such  an  opinion  is  evidence.  (Gurtia  v.  Oanoy 
26  K  r.  426.  Eoxie  v.  AUeUy  38  id.  175.)  2.  The  witness 
Parshall  had  testified  that  he  was  a  banker,  and  had  been 
since  1852;  that  he  resided  in  Lyons;  that  he  knew  of 
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the  plaintiff's  raising  money  for  the  defendant  in  the  years 
1859,  1860  and  1861 ;  that  he  knew  the  plaintiff  indorsed 
the  defendant's  paper  and  procured  the  same  to  be  dis- 
counted at  his  (witness's)  bank,  and  other  banks.  He  was 
then  asked :  ^^  Basing  your  answer  upon  your  own  knowl- 
edge of  services  rendered  to  the  defendant  by  the  plaintiff^ 
in  raising  money^  what,  in  your  opinion,  were  these  serv- 
ices worth,  commencing  in  the  fall  of  1859,  down  to  the 
forepart  of  the  winter  of  1862  ?"  The  amount  and  char- 
acter of  services  rendered  the  defendant.by  the  plaintiff 
had  already  been  proved.  The  substance  of  the  question 
then  asked,  was,  what  were  those  services  that  you  know 
the  plaintiff  rendered  to  the  defendant,  during  the  time 
in  question,  worth ;  and  the  answer,  giving  the  witness's 
opinion  of  the  value  of  the  services  he  knew  the  plaintiff 
rendered  to  the  defendant,  (the  witness  being  presumed 
competent  to  give  such  an  opinion,  26  N.  T.  426,}  was 
properly  received.  {Lewis  v.  Trichey^  20  Barb*  887.)  In 
the  case  of  Lew%%  v.  Trickey^  Judge  Johnson,  in  rendering 
the  opinion  of  the  court,  said :  "  The  referee  decided  cor- 
rectly in  allowing  the  plaintiff"  to  prove  the  value  of  his 
services  by  the  opinions  of  witnesses  who  were  acquainted 
with  the  value  of  labor  in  the  vicinity."  And  no  objec- 
tion being  taken  to  the  competency  of  the  witness,  he  ie 
deemed  to  be  acquainted  with  the  value  of  the  services  in 
the  vicinity.  (OuHia  v.  Oano,  26  N.  T.  426.)  3.  It  waf 
not  necessary  that  the  witness  should  first  state  the  serv- 
ices that  he  knew  the  plaintiff  to  have  rendered  to  the 
defendant,  before  giving  an  opinion.  {Ourtia  v.  Ganoy  26 
N.  T.  426.) 

nL  The  witness  Hiram  G.  Hotchkiss  was  asked :  "Did 
you  ever  hear  of  any  one  being  paid  for  indorsing?"  The 
objection  to  this  question  was  properly  sustained.  The 
referee  had  ruled  that  the  defendant  could  not  recover  for 
indorsing,  simply.  If  the  plaintiff  could  recover  at  all 
for  indorsing,  labor,  &c.,  it  was  under  and  by  virtue  of  a 
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contract  And^  therefore,  what  the  witness  had  heard  in 
relation  to  others  heing  paid  for  indorsing,  was  immaterial. 
IV.  The  referee  correctly  found  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  $1500,  for  labor  and 
services  rendered  by  the  plaintiff  in  borrowing  money  for 
the  defendant  1.  The  plaintiff  had  been,  during  the  early 
part  of  the  year  1859^  indorsing  for  the  defendant  as  an 
accommodation  indorser;  the  defendant  kept  asking  the 
favor  more  frequently,  and  the  plaintiff  finally  said  to  him 
he  could  not  indorse  any  more  for  nothing.  The  defend- 
ant urged  the  plaintiff  to  indorse,  and  said  he  would  pay 
him  for  everything  he  did  for  him.  The  defendant  says : 
"  I  think  it  very  likely  I  told  the  plaintiff*  I  would  pay  him 
for  his  time  and  trouble  for  indorsing  for  me."  The  de- 
fendant became  embarrassed,  and  could  not  raise  money. 
The  plaintiff  again  told  him  he  was  indorsing  more  paper 
than  the  defendant  spoke  of;  that  if  he  indorsed  more,  he 
must  be  well  paid.  The  defendant  promised  to  pay  the 
plaintiff*  well  for  his  time  and  trouble,  if  he  would  keep 
along.  2.  The  services  were  worth  the  amount  allowed 
by  the  referee.  They  consisted*  in  raising  for  the  defend* 
ant  money,  which  he  so  greatly  needed ;  not  in  riding  over 
to  Geneva  and  Palmyra,  or  walking  to  and  from  the  banks 
in  Lyons.  The  value  of  the  services  rendered  consisted 
mainly  in  the  fact  that  the  plaintiff  could  and  did  raise  the 
money  for  the  defendant  to  the  amount  of  over  $100,000; 
and  not  that  the  plaintiff  walked  to  a  bank,  and  from  it 
again.  The  influence  and  credit  of  the  plaintiff,  which 
enabled  him  to  procure  the  money,  is  what  made  his  ser- 
vices valuable.  The  extent  of  services  rendered  by  the 
plaintiff  to  the  defendant  will  appear  from  the  fact  that  he 
borrowed  for  the  defendant,  at  different  banks,  and  from 
individuals,  $117,945.95.  The  value  of  the  services  will 
appear  from  the  fact  that  the  defendant  needed  a  large 
amount  of  money  to  carry  on  his  business.  That  the 
plaintiff*  raised  the  money  for  him  upon  his  own  credit 
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In  some  of  the  banks  they  would  not  have  paper  with  the 
defendant's  name  upon  it  And  the  plaintiff  had  to  pro- 
care  his  own  indorsers,  to  raise  money  for  the  defendant ; 
and  was  obliged  to  become  personally  liable  for  this  money, 
when  the  defendant's  circamstances  were  most  precarioas. 
The  plaintiff  urged  the  defendant  to  get  another  indorser. 
^^  He  said  he  couldn't ;  I  must  keep  along."  The  plaintiff 
did  keep  along,  upon  the  defendant  promising  to  pay  him 
well  for  his  services,  and  all  trouble  he  was  put  to.  Finally 
suits  were  threatened,  and  the  plaintiff  begged  the  de- 
fendant to  take  care  of  paper.  The  defendant  was  power- 
less. He  neglected  the  paper,  and  suits  were  brought. 
The  plaintiff  was  sued  upon  these  obligations  sixteen 
different  times ;  the  sum  of  $22,846.43,  being  the  aggre- 
gate amount  claimed  against  the  plaintiff  in  these  sixteen 
suits.  The  Geneva  bank  alone  had  judgments  against  the 
plaintiff  on  these  matters,  to  the  amount  of  916,000.  The 
amount  allowed  by  the  referee,  viz.,  $1500,  would  not  be 
one  and  a  half  per  cent  on  the  amount  the  plaintiff  raised 
for  the  defendant.  Mr.  Parshall,  a  banker,  residing  in 
Lyons,  says  that  the  plaintiff's  services  in  raising  money 
at  his  bank  were  worth  $400  to  $600  a  year ;  <'  that  the 
time  spent  by  the  plaintiff  was  worth  the  amount  I  have 
stated.  I  don't  take  the  plaintifi*'s  impaired  credit  into 
account,  at  all."  The  plaintiff*  says,  services  were  worth 
$800  to  $1000  a  year,  for  the  two  and  a  half  years.  The 
proof  abundantly  establishes  that  the  defendant  promised 
to  pay  the  plaintiff  for  his  services  in  the  raising  money 
for  him,  and  for  all  trouble  he  was  put  to  by  reason  of  in- 
dorsing; that  the  plaintiff  rendered  these  services  for  the 
defendant,  and  that  same  were  well  worth  the  sum  of 
$1500.    The  judgment  should  be  affirmed. 

By  the  Oourtj  Johnson,  J.  We  are  all  of  the  opinion 
that  the  judgment  must  be  reversed,  for  errors  com- 
mitted upon  the  trial,  in  receiving  improper  evidence 
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against  the  defendant's  objections.  We  think  the  state- 
ment from  the  bank-books  of  the  Bank  of  Geneva,  was 
improperly  received  in  evidence.  This  statement  appears 
to  have  been  received  in  evidence  for  the  pui'pose  of  estab- 
lishing the  truth  of  the  statements  therein  contained  as  to 
the  amoant  of  paper  which  had  been  discounted  at  that 
bank  for  the  defendant,  and  the  number  of  notes  so  dis- 
counted and  renewed.  The  books  themselves  could  not 
have  been  made  evidence  to  prove  these  facts,  and  a  state- 
ment made  up  from  the  books  was  equally  incompetent 
The  books  were  not  kept  by  either  of  the  parties,  and  did 
not  relate  to  transactions  between  them.  They  related 
solely  to  transactions  between  the  defendant  and  the  bank, 
a  third  party ;  and  we  know  of  no  rule  of  evidence  which 
could  render  them  competent  evidence  between  these  par- 
ties. The  testimony  of  the  witness  Parshall,  expressing 
his  opinion  as  to  the  value  of  the  services  rendered  by  the 
plaintiff,  was  also  inadmissible  as  evidence,  against  the  de- 
fendant's objection.  It  was  incompetent  upon  several 
grounds.  The  services,  as  appears  by  the  plaintiff's  testi- 
mony, for  which  he  claimed  compensation,  were  of  three 
different  and  distinct  kinds,  viz :  1.  Procuring  the  defend- 
ant's paper  to  be  discounted,  and  procuring  loans  for  him 
in  that  way.  2.  Indorsing  the  defendant's  paper,  and  thus 
aiding  him  with  his  credit,  either  by  way  of  sale  or  loan 
of  credit  3.  Time,  travel  and  expense  in  going  to  differ- 
ent banks  and  places  to  get  the  defendant's  paper  discounted 
and  renewed.  The  question  propounded  to  this  witness, 
called  for  his  opinion  of  the  value  of  all  these  sevices  com- 
bined, and  he  was  allowed  to  answer,  against  the  objection 
of  the  defendant's  counsel.  The  value  of  these  services 
under  the  first  and  second  heads  could  not,  we  think,  be 
legally  proved  by  the  opinion  of  any  witness,  however 
skilled  or  competent  he  might  be  in  all  matters  of  bank- 
ing and  finance.  The  first  relates  to  brokage,  and  the 
compensation  for  that  service  is  fixed  by  statute.     (1  B.  S. 
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709,  §  1.)  By  this  statute  it  is  provided  that,  "  no  person 
shall,  directly  or  indirectly,  take  or  receive  more  than 
fifty  cents  for  a  brokage,  soliciting,  driving  or  procuring 
the  loan,  or.  forbearance,  of  one  hundred  dollars  for  one 
year,  and  in  that  proportion  for  a  greater  or  less  sum,  nor 
more  than  thirty-eight  cents  for  making  or  renewing  any 
bond,  bill,  note  or  other  security  given  for  such  loan  or 
forbearance,"  &c.  It  is  clear  enough  that  when  the  stat- 
ute fixes  the  compensation,  it  cannot  be  enlarged  or 
changed  by  any  testimony.  The  second  head  relates  to 
services  by  way  of  sale  or  loan  of  the  credit  of  one  to 
another.  In  the  case  of  indorsements  of  commercial  paper, 
by  accomodation  indorsers,  the  law  does  not  presume  an 
agreement  between  the  maker  and  indorser,  that  the  lat- 
ter is  to  be  compensated  for  the  favor  of  his  indorsement. 
If  compensation  is  claimed,  the  indorser  must  show  that 
there  was  a  special  agreement  that  he  should  be  compen* 
sated  for  such  use  of  his  credit  The  law  allows  a  party 
who  becomes  surety  for  another,  by  way  of  indorsement 
or  otherwise,  to  agree  upon  a  certain  price  for  the  use  of 
his  credit  It  has  been  repeatedly  held  that  a  person  may 
loan  or  sell  his  credit  to  another,  at  a  price  agreed  upon, 
the  same  as  any  other  commodity;  and  that  such  con- 
tract is  not  usurious,  when  it  is  for  that  purpose  only. 
This  is  quite  diflFerent  from  brokage.  But  we  are  clearly 
of  the  opinion  that  a  surety  cannot  recover  for  the  use  of 
his  credit  by  the  principal,  unless  there  is  some  specific 
contract  fixing  the  price  to  be  paid.  If  there  is  only  a  gen- 
eral agreement  that  he  shall  be  paid  something,  without 
fixing  any  specific  sum,  we  do  not  see  how  any  sum  could 
be  established.  It  is  plain,  we  think,  that  opinions  of  wit- 
•  nesses  would  not  be  competent  to  fix  a  price,  where  no  price 
was  agreed  upon,  for  the  reason  that  credit  cannot  be  said 
to  have  any  regular  and  current  market  value.  There  is 
no  standard  to  judge  by  in  any  given  case,  and  opinions 
would  necessarily  be  mere  matters  of  fancy  and  conjecture. 
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The  credit  of  one  person,  as  all  know,  may  afford  a  mncb 
firmer  and  more  valuable  support  than  that  of  another, 
and  be  of  far  greater  advantage  in  every  way.  Much 
would  depend,  in  every  case,  upon  the  quality,  and  there 
is,  and  can  be,  no  market  price  for  different  grades  of  credit 
when  loaned  or  sold.  It  appears  from  the  cross-examin- 
ation of  this  witness,  that  he  fixed  the  compensation  named 
by  him,  of  from  $400  to  $600  per  year,  for  the  credit  given 
by  indorsing  the  defendant's  paper  alone.  As  to  the  third 
item,  time,  travel  and  expense,  the  question  whether  the 
defendant  could  recover  for  that,  would  depend  upon 
whether  it  was  a  service  separate  from  the  brokage,  and 
was  to  be  paid  for  as  a  separate  service.  It  would  not 
necessarily,  or  presumably,  have  any  connection  with  the 
loan  or  sale  of  credit  They  are  quite  different  things, 
both  in  their  nature  and  character.  If  this  service  was  in- 
dependent of  the  brokage,  the  defendant  may  recover  for 
it  upon  the  general  promise  to  pay,  whatever  he  can  prove 
it  to  be  worth,  not  to  the  defendant,  in  the  particular  cir- 
cumstances in  which  he  was  placed,  but  according  to  the 
general  price  and  value  of  such  services.  This  may  be 
proved  by  the  opinions  of  witnesses  who  are  qualified  to 
judge  of  their  value. 

For  the  foregoing  reasons,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the 
event 

[FouBTK  Dbfabtxsnt,  Qbvsral  Tbbx,  at  Rochester,  September  6;  1870. 
MuUin,  P.  J.,  and  Johmon  and  TaMt,  JuaticeB.] 
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Whether  letters,  written  by  one  person  to  another,  containing  statementB  of 
the  amoont  of  Ainds  therewith,  or  previously,  sent  by  the  writer  to  the  per- 
son addressed,  which  letters  were  received  by  the  latter,  and  retained  with- 
out objection  or  reply,  are  competent  or  sufficient  evidence  to  show  an 
implied  admission  by  the  recipient  of  the  letters,  of  the  truth  of  the  state- 
ments therein  1    Qmbta. 

In  an  action  brought  against  the  writer  of  such  letters,  by  the  administrators 
of  the  person  addressed,  the  defendant  is  an  incompetent  witness,  under 
^  899  of  the  Code,  to  prove  that  the  letters  were  written,  or  that  they  were 
received  and  retained  by  the  person  addressed. 

His  testhnony  is  incompetent,  as  relating  both  a  "transaction ''  and  " conmiu- 
nication"  between  the  party  testifying  and  a  deceased  person,  whose  daims 
against  such  party  are  the  subject  of  the  litigation. 

The  provisions  of  ^  899  of  the  Code  relate  as  well  to  written  as  to  verbal  com- 
munications. 

APPEAL  by  the  plaintifi  from  a  judgment  entered 
upon  the  report  of  a  referee  dismissing  the  complaint, 
with  costs. 

The  plaintiffs  alleged,  in  their  complaint,  that  on  or 
about  the  10th  day  of  April,  1866,  Anthony  Mason,  of 
the  town  of  Bidgeway,  Orleans  county,  died  intestate. 
That  the  plaintiffs  were  duly  appointed  administrators  of 
the  estate  of  said  intestate,  by  the  surrogate  of  Orleans 
county,  and  letters  of  administration  were  duly  issued  to 
them  as  such.  That  the  said  Anthony  Mason,  during  his 
lifetime,  and  on  or  about  the  25th  day  of  November,  1852, 
employed  the  defendant  as  his  agent  to  loan  certain 
moneys  belonging  to  him,  said  Anthony  Mason,  in  the 
State  of  Michigan,  where  the  defendant  then  resided  and 
still  resides ;  such  loans  to  be  made  upon  good  notes  or 
bonds  and  mortgages ;  said  defendant  to  return  the  money 
placed  in  his  hands  for  such  purpose,  or  the  security  taken 
for  the  same,  when  demanded ;  and  at  that  time,  and  sun- 
Jry  other  times  during  the  years  1853,  1854,  1855  and 
1856,  said  Anthony  Mason  placed  in  the  hands  of  the 
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defendant,  for  the  purposes  aforesaid,  large  sums  of 
money,  amounting  in  all  to  about  $8000;  which  said 
sums  of  money  were  taken  and  loaned  by  the  defendant, 
in  accordance  with  said  agreement;  and  the  interest 
money  received  had  been  also  reinvested,  and  the  defend- 
ant had  received  and  collected,  or  now  holds  in  his  hands, 
notes,  bonds  and  mortgages,  and  other  securities,  entitling 
him  to  receive  and  collect  for  interest  moneys  upon  the 
different  sums  of  money  so  placed  in  his  hands,  the  sum 
of  about  $10,000.  That  the  defendant  returned  to  said 
Anthony  Mason,  of  the  sums  so  placed  in  his  hands,  and 
the  interest  moneys  received  thereon,  the  sum  of  $6305, 
leaving  in  his  hands,  of  said  moneys,  about  the  sum  of 
$11,695.  That  on  or  about  the  6th  day  of  July,  1867,  the 
plaintiffs  demanded  of  the  defendant  the  balance  of  said 
moneys  so  remaining  in  his  hands  as  aforesaid,  and  the 
notes,  bonds  and  mortgages,  or  other  securities  received 
and  held  therefor,  but  that  said  defendant  refused  to  pay 
or  deliver  over  the  same  or  any  part  thereof,  and  still  re- 
fuses and  neglects  to  pay  the  same  or  any  part  thereof. 
The  plaintiffs  therefore  asked  judgment  against  the  de- 
fendant for  the  sum  of  $11,695,  with  interest  from  July  6, 
1867,  besides  costs. 

The  defendant,  by  his  answer,  denied  each  and  every 
allegation  contained  in  the  complaint,  and  alleged  that  he 
had  fully  paid  and  satisfied  all  the  claims  mentioned  in 
the  complaint.  For  a  further  answer,  he  alleged  that  the 
said  Anthony  Mason,  in  his  lifetime,  was,  and  his  estate 
still  is,  indebted  to  the  defendant  for  money  had  and  re- 
ceived to  his  use,  for  moneys  paid,  laid  out  and  expended 
by  the  defendant,  to  and  for  the  use  of  said  intestate,  for 
moneys  over  paid  by  the  defendant  to  said  intestate  by 
mistake,  and  for  work,  labor  and  services  done  and  per- 
formed by  the  defendant,  during  the  years  mentioned  in 
the  complaint,  for  the  said  intestate  and  at  his  request,  in 
the  sum  of  $30,000.    That  all  of  said  matters  grew  out 


ROCHESTER-SEPTEMBER,  1870.  Ql 

BesBegnie  v.  Mason. 

of,  and  were  connected  with,  the  matters  set  forth  in  the 
complaint;  and  the  defendant  demanded  judgment  against 
the  plaintiffs  for  the  sum  of  $15,000,  and  costs. 

The  plaintiffs  put  in  a  reply  denying  each  and  every 
allegation  of  the  answer  constituting  a  counter-claim. 

On  the  trial,  before  the  referee,  the  defendant  was  ex- 
amined as  a  witness,  and  testified  that  he  had  examined 
among  his  father's  papers,  since  his  death,  and  found 
among  them  four  letters,  of  different  dates,  from  him  (the 
witness)  to  his '  father,  each  containing  a  statement  of  the 
amount  of  funds  contained  therein,  or  remitted  therewith. 
One  of  them  also  contained  a  statement,  in  detail,  of  the 
amounts  previously  sent.  Being  asked  in  whose  hand- 
writing they  were,  the  testimony  was  objected  to,  on  the 
ground  that  the  witness  was  incompetent,  under  sec.  399 
of  the  Code.  The  objection  was  overruled,  and  the  plain- 
tiffs excepted.  The  witness  testified :  ''  They  are  in  mine. 
I  took  them  in  the  presence  of  Stephen  Barrett,  the  act- 
ing administrator  of  father's  estate,  and  with  his  consent" 
Letters  offered  in  evidence.  Objected  to  by  the  plaintiffs 
on  the  ground,  1st.  They  are  they  the  declarations  of  the 
defendant  in  his  own  favor.  2d.  Incompetent  under  sec- 
tion 399  of  the  Code,  and  generally.  Objections  over- 
ruled and  letters  received ;  to  which  decision  the  plaintiffs 
excepted. 

The  referee  found,  as  facts,  that  Anthony  Mason  died 
on  the  11th  day  of  April,  1864,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  in  the  sur- 
rogate court  of  the  county  of  Orleans,  and  the  plaintifl» 
duly  appointed  executors  thereof,  who  thereupon  duly 
qualified  and  entered  upon  the  discharge  of  their  duties 
as  such.  That  the  said  Anthony  Mason  in  hid  lifetime, 
and  during  the  year  1850,  to  the  year  1856,  both  inclu- 
sive, delivered  to  the  defendant  divers  sums  of  money, 
amounting  in  the  aggregate  to  the  sum  of  $7691,  to  invest 
for  him  in  the  State  of  Michigan.    That  the  defendant 
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had  since  that  time  paid  to  the  said  Anthony  Mason  the 
fall  amount  of  the  moneys  so  delivered  as  aforesaid,  to* 
gether  with  the  lawfal  interest  thereon.  And  upon  the 
facts  so  found,  the  referee  found,  as  a  conclusion  of  law, 
that  the  defendant  was  not  indebted  to  the  plaintiffi  in 
any  sum  of  money,  whatever,  by  reason  of  any  of  the  mat- 
ters set  forth  in  the  complaint ;  and  that  the  defendant 
was  entitled  to  judgment  against  the  plaintiffs,  dismissing 
their  complaint,  with  costs  to  be  paid  out  of  the  estate  of 
said  Anthony  Mason,  deceased,  in  their  hands ;  and  judg- 
ment was  directed  accordingly. 

H.  E.  Biehk%y  for  the  appellants. 

L  The  referee  erred  in  overruling  the  plaintifis'  objec- 
tions, and  allowing  the  defendant  to  testify  to  the  sending 
of  the  letters  containing  the  statements,  and  the  recep- 
« tion  and  retention  thereof  by  Anthony  Mason.  The  ob- 
jection was  that  the  witness  was  incompetent  to  testify  in 
regard  thereto,  under  section  399  of  the  Code.  This  sec- 
tion, at  the  time  the  action  was  tried,  (December  23d, 
1868,)  read  as  follows  :  Provided,  however,  that  no  party 
to  an  action,  &c.,  '^  shall  be  examined  in  regard  to  any 
transaction  or  communication  between  such  witness  and  a 
person  at  the  time  of  such  examination  deceased,"  &c. 
This  section  applied  as  well  to  written  as  to  verbal  com- 
munications, {Chraham  v.  Ohrj/stal,  37  Haw.  279,)  and  the 
evidence  came  clearly  within  the  exception. 

II.  The  referee  erred  in  overruling  the  plaintiffs'  objec- 
tions, and  in  receiving  in  evidence  the  letters  above  refer- 
red to.  They  were  the  declarations  of  the  defendant 
proven  by  him  ai^d  offered  in  his  own  favor,  and  as  such 
are  incompetent  (Decker  v.  MyerSy  31  How.  372.  Crounse 
V.  Fitch,  23  id.  350.  Crosbie  v.  Leary,  6  Boew.  312.  WeekB 
V.  Lowerrcy  8  Barb.  630.  Erben  v.  LortUardy  19  N.  T.  299. 
Moore  v.  Meacham,  10  N.  T.  207.) 

nL  These  erroneous  rulings  were  not  mere  technical 
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errors,  and  cannot  be  disregarded.  Where  evidence  is 
improperly  received,  bearing  upon  material  questions  in 
the  case,  even  if  there  were  otheF  competent  and  suffi- 
cient evidence,  the  error  is  not  a  technical  one,  merely, 
and  cannot  be  disregarded,  as  the  court  cannot  say  the 
illegal  evidoiice  did  not  influence  the  decision.  (WiUiams 
V.  Fiteh,  18  N.  T.  546,  552.  Erhen  v.  Lorillard,  19  id.  299. 
Decker  v.  Myer%y  31  How.  372-375.  Worrall  v.  Parmalee^ 
1  N.  Y.  519.)  It  is  only  in  a  very  clear  case  that  an  error  in 
the  court  below,  in  admitting  illegal  testimony  which  may 
have  influenced  the  decision,  will  be  disregarded.  {Main 
V.  EagU,  1  E.  D.  Smith,  619,  621.  Belden  v.  Nicolay,  4  id. 
14-16.)  And  where  erroneous  evidence  is  received  under 
objection,  the  judgment  must  be  reversed,  unless  it  affirm- 
atively appears  that  no  injury  could  possibly  have  been 
caused.  (  Wilson  v.  Wilson^  4  Keyesj  413.  Battin  v.  Hedtey, 
36  Bofo.  346.)  Here  the  evidence  was  material,  and  tended 
to  show  payments  which  were  disputed,  and  in  regard  to  a 
portion  of  which  there  was  no  other  testimony ;  and  yet 
the  decision  shows  the  referee  regarded  them  all  as  proven. 
IV.  The  referee  erred  in  his  conclusions  of  law.  He 
finds  as  facts,  ^^  that  the  plaintiffs'  intestate  delivered  to 
the  defendant  divers  sums  of  money,  amounting  to  97691, 
to  invest  for  him  in  the  State  of  Michigan,"  and  then,  not 
that  he  had  returned  the  same  with  the  increase,  but 
'*  that  the  defendant  has  since  that  time  paid  to  said  An- 
thony Mason  the  full  amount  of  the  moneys  so  delivered, 
together  with  the  lawful  interest  thereon ;''  and  then,  as 
conclusions  of  law,  he  finds  that  the  defendant  is  not 
indebted  to  the  plaintiffs  in  any  sum,  and  is  entitled  to 
judgment  dismissing  the  complaint  G-iving  to  the  report 
a  fair  constructictn,  its  substance  is  this :  the  defendant 
received  this  money,  as  agent,  to  invest  for  the  plaintiffs' 
intestate  in  the  State  of  Michigan ;  that  he  was  only  bound 
to  return  the  same  with  lawful  interest,  and  having,  so 
done,  he  was  not  liable  in  this  action.    This  interpretation 


94         CASES  IN  THE  SUPREME  COURT. 

BeBseguie  v.  Mason. 

is  strengthened  by  the  fact  that  the  referee  evidently  so 
figured  it  as  reckoning  simple  interest,  at  seven  per  cent, 
and  allowing  the  defendant  the  payments  he  claims,  the 
account  stands  nearly  balanced.  We  submit  such  a  find- 
ing is  error ;  that  the  defendant  was  bound  to  return  the 
amount  placed  in  his  hands,  with  the  sums^actually  re- 
ceived by  him  for  its  use,  and  that  his  liability  is  not  lim- 
ited to  lawful  interest  thereon.  And  this  was  his  express 
agreement,  as  evidenced  by  his  letters  and  receipts. 
Even  if  the  sums  collected  for  the  loans  were  unlawfully 
received,  as  agent  he  was  bound  to  pay  them  over,  and 
could  not  make  a  defense  that  his  principal  was  not  law- 
fully entitled  to  the  money.  (Oroabie  v.  Leary^  6  Bo9W. 
312.)  But  by  the  law  of  Michigan  it  was  not  unlawful  to 
collect  and  receive  more  than  ten  per  cent ;  the  excess 
over  the  rate  fixed  by  the  statute,  only,  is  forfeited  in  case 
the  borrower  chooses  to  contest  the  payment  on  that 
ground ;  and  there  is  no  evidence  or  pretext  that  such  a 
defense  was  ever  made. 

y.  If,  for  the  purpose  of  sustaining  the  conclusion  of 
the  referee,  this  court  is  asked  to  presume  a  finding  that 
the  defendant  has  paid  over  both  the  principal  and  the 
sums  received  as  interest  upon  the  moneys  loaned  by  him 
as  agent  for  the  plaintiffs*  intestate,  we  submit,  1st  That 
although  the  court,  in  order  to  sustain  the  decision  of  a 
referee,  will  presume  that  he  found  such  facts,  in  addition 
to  those  stated  in  the  findings,  appearing  in  the  case, 
as  will  sustain  his  conclusion ;  yet  it  can  only  be  done 
when,  upon  examining  the  evidence,  it  will  warrant  such 
additional  findings.  ( Valentine  v.  Conner^  40  N,  F.  248.) 
2d.  There  is  no  evidence  whatsoever  in  the  case,  which 
will  sustain  such  a  finding ;  and  the  facts,  as  found  and 
stated  in  the  report,  are  repugnant  thereto.  Laying  aside 
all  of  the  plaintiffs'  evidence  that  is  disputed  by  the  de- 
fendant, and  giving  him  the  full  benefit  of  all  produced 
by  him,  the  case  shows  these  facts  undisputed :  that  the 
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defendant  loaned  the  moneys  placed  in  his  hands,  and  the 
interest  as  collected,  keeping  them  invested,  save  an  ave- 
rage of  $1000  on  hand,  at  a  minimum  rate  of  interest  of 
ten  per  cent,  and  running  from  that  to  twenty-five  and 
thirty  per  cent  He  swears,  in  substance,  that  the  moneys 
were  kept  invested,  save  an  average  of  91000.  In  his  let- 
ter dated  November  25,  1852,  acknowledging  the  receipt 
of  the  first  large  sum  ($1500)  placed  in  his  hands,  he 
promises  to  loan  it  '*  for  the  term  of  from  one  to  five  years, 
interest  annually  and  semi-annually;"  and  he  says,  ^^I 
will  let  it  for  ten  per  cent,  and  what  more  I  can  get." 
His  subsequent  letters  show  that  he  loaned  the  money ; 
and  they  contain  no  intimation  that  he  was  obtaining  less 
than  ten  per  cent.  All  that  is  said  upon  the  subject  is  in 
his  letter  of  August  27, 1853,  where  he  says  ^^  ten  per  cent 
is  all  I  can  get  at  present."  He  states  that  money  was 
being  loaned  as  high  as  fifteen  per  cent  He  tells  Ma- 
tilda Mason  that  ^'  he  had  let  the  money  as  high  as  twenty- 
five  and  thirty  per  cent'*  The  defendant  did  not  deny  or 
dispute  this  testimony ;  neither  did  he  attempt  to  show 
that  he  received  less  than  the  rate  he  promised  to  loan 
for ;  nor  that  he  did  not  receive  as  high  rates  as  he  admit- 
ted he  had  received.  We  submit,  then,  that  charging  the 
defendant  ten  per  cent  compound  interest  on  money  re- 
ceived, allowing  him  the  surplus  of  interest  collected  for 
his  services;  allowing  also  an  average  of  $1000  on  hand, 
and  deducting  the  interest  at  ten  per  cent  upon  that  sum ; 
also  allowing  $500,  the  highest  sum  named  by  him,  for 
disbursements,  would  be  a  most  liberal  computation,  and 
certainly  all  that  can  with  any  propriety  be  claimed  for 
the  defendant  It  clearly  appears  that  the  defendant  has 
not  refunded  this  amount,  but  that  there  remains  a  large 
sum,  at  least  $4000,  in  his  hands.  The  referee  does  not 
find  that  he  has  so  refunded,  but  simply  that  he  has  paid 
back  the  moneys  received,  with  lawful  interest  thereon. 
This  finding,  we  claim,  negatives  the  idea  of  his  having 
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returned  more  than  the  amount  of  mohey  received,  with 
seven  per  cent  simple  interest  thereon.  And  the  evidence 
will  not  justify  a  finding  that  any  more  has  been  returned. 
The  findings  sought  to  be  presumed,  and  the  finding  that 
the  defendant  is  not  indebted  to  the  plaintiffs  in  any  sum 
of  money  whatever,  have  therefore  no  evidence  whatever  to 
support  them,  and  such  findings  could  not  be  sustained  in 
the  Court  of  Appeals,  (Fellows  v.  Narthrup^  39  N.  T.  117; 
Mason  v.  Lord,  40  id.  476 ;)  much  less  by  the  general  term, 
whose  right  and  duty  it  is  to  inquire  whether  the  findings 
accord  with  the  weight  of  evidence.  (MeOabe  v.  Braytony 
38  N.  T.  196.  Loesehick  v.  Baldwin^  Id.  326.  VdUnUne  v. 
Conner,  40  id.  248,  253.) 

John  H.  White,  for  the  respondent 

I.  The  exceptions  of  the  plaintiffs,  about  which  there 
can  be  any  question,  relate,  almost  exclusively,  to  the 
admission  of  evidence.  The  rule,  under  §  399  of  the  Code, 
should  be,  and  probably  is,  the  same  as  it  was  when  the 
testimony  was  received  under  the  act  as  amended  in  1867. 
By  that  act  a  party  could  not  be  examined  ^^  in  regard  to 
any  transaction  or  communication  between  such  witness 
and  a  deceased  person."  The  act,  as  amended  in  1866, 
read:  ^*In  respect  to  any  transaction  or  communication 
had  personally  by  said  party  with  a  deceased  person.^' 
Under  this  last  act  it  has  been  decided,  ^Hhat  a  party 
could  testify  that  he  deposited  money  in  a  bank  and  had 
it  entered  in  the  bank-book  of  deceased,  and  that  the 
money  was  his  own  money;"  and  that  it  was  not  designed 
to  exclude  the  testimony  of  a  party  as  to  an  occurrence  at 
which  the  other  deceased  party  need  not  have  been  pres- 
ent, or  a  fact  which  he  need  not  have  known.  {FranhUn 
V.  Pinkney,  18  Abb.  186.)  The  section  now  reads :  ^^  In 
regard  to  any  personal  transaction  or  communication  be- 
tween such  witness,"  &c. ;  thus,  if  there  was  any  differ- 
ence in  this  respect,  changins^  it  back  to  where  it  was  in 
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1866.  Bat  it  is  insisted  that  there  is  no  difference  in  the 
constrnction  of  this  section  in  this  particular  as  it  stood 
in  each  of  the  three  years ;  that  a  transaction  or  commu- 
nication between  two  persons  under  this  section  means  a 
personal  transaction  or  communication.  If  this  were  not  so, 
in  all  cases  where  contracts  were  made  with  agents,  and  the 
principal  should  die,  the  other  party  to  the  contract  could  not 
be  a  witness,  but  only  the  agent  Of  the  defendant's  account, 
but- two  items  are  contested,  viz.,  that  of  December  27, 
182(9,  4^1000,  and  October  16,  1859,  $1000.  In  regard  to 
the  disputed  item  of  $1000,  December  27, 1859,  the  testi- 
mony is  uncontradicted.  In  addition  to  the  undisputed 
testimony  of  other  witnesses,  the  plaintiffii  have  seen  fit  to 
introduce  the  sworn  statement  of  the  defendant,  and  we 
daim  the  right  to  use  that  as  evidence  in  our  favor.  Then 
we  have  the  testimony  of  Moulthrop,  that  the  intestate 
told  him  that  he  had  drawn  his  money  all  away  from 
Michigan ;  and  of  Swobe,  that  the  intestate  told  him  ^^  An- 
thony had  sent  him  all — ^all  there  was." 

XL  But,  even  if  the  rule  were  not  as  contended,  the 
exceptions  apply  mainly,  if  not  entirely,  to  admitted  items, 
and  could  not,  therefore,  prejudice  the  plaintifGs.  Every 
exception  to  the  admission  of  testimony  as  contrary  to 
section  399  of  the  Code,  is  in  relation,  either  to  undis- 
puted items  or  to  the  two  items  which  are  undisputedly 
proven.  There  is,  in  fact,  no  conflict  in  the  evidence  as 
to  any  of  the  items  of  the  defendant's  account  These  items 
are  admitted  merely  in  aid  of  the  evidence  of  Moulthrop 
and  Swobe  as  to  the  fact  that  the  intestate  had  received 
all  his  money  from  Michigan,  and  not  as  the  chief  evidence. 

m.  The  theory  of  the  plaintiffs  is,  that  the  money  was 
sent  out  to  loan,  and  that  they  were  entitled  to  the  net 
proceeds  of  the  money,  over  expenses  and  commissions. 
There  is  no  satisfactory  evidence  as  to  how  much  interest 
was  received,  whether  six  or  seven  per  cent ;  but  figure 
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it  at  either  rate  and  they  are  more  than  paid.  The  intes- 
tate told  Hibbard  he  was  not  receiving  more  than  seven 
per  cent.  There  are  two  reasons  why  the  evidence  is  not 
entirely  satisfactory;  one  is,  that  the  defendant's  books 
were  burned  with  his  store  some  years  ago,  and  the  other, 
that  the  intestate  was  an  illiterate  man  and  was  not  accus- 
tomed to  write,  even  on  his  own  business..  On  the  other 
hand,  the  defendant  did  write  both  receipts  and  letters, 
which  were  carefully  hoarded,  and  were  produced  itf  evi- 
dence, or  such  of  them  as  the  plaintifi*s  chose  to  introduce. 
The  defendant  labors  under  great  disadvantages ;  he  is  not 
able  to  swear  to  the  state  of  the  accounts,  by  reason  of 
section  399,  and  has  no  written  evidence  of  even  the  ad- 
mitted items,  or  scarcely  any.  For  these  reasons,  the 
court  should  hesitate  long  before  it  reverses  the  findings 
of  as  truly  able  a  referee  as  decided  this  case. 

By  the  Gaurt^  Johnson,  J.  The  letters  of  the  defendant 
to  the  plaintiffs'  intestate,  which  were  received  in  evidence 
in  the  defendant's  favor,  against  the  plainti&'  objection, 
could  only  be  competent  upon  the  ground  that  the  intestate, 
by  receiving  and  retaining  the  letters  without  objection  or 
reply,  had  impliedly  admitted  the  truth  of  the  statements 
therein  contained  in  regard  to  the  amount  of  funds  in- 
closed therein  or  therewith.  In  each  of  the  four  letters 
thus  sent  and  received  is  a  statement  of  the  amount  there- 
with, or  therein,  forwarded  to  the  intestate,  and  in  one  of 
them  is  also  a  detailed  statement  of  the  several  amounts 
sent  prior  to  that  date.  It  has  long  been  well  settled  that 
when  one  party  sends  an  account  current  to  another,  resid- 
ing in  a  different  place,  and  the  party  to  whom  it  is  sent 
keeps  it  by  him  for  a  length  of  time,  without  replying  to 
the  statement,  or  disputing  its  accuracy,  he  is  deemed  to 
acquiesce  in  its  correctness,  and  to  admit  the  truth  of  the 
statement.  The  cases  on  this  subject  will  be  found  col- 
lected in  Cowen  dk  HilFs  Notes^  n,  191,  pp.  194, 195.    The 
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maxim  qui  tacet  eonserUire  videtur  applies.  The  Bilence  of 
the  party  receiving,  gives  consent,  and  the  statement  is 
received,  not  so  mach  as  the  declaration  of  the  party 
making  and  sending  it,  in  his  own  favor,  as  the  admission 
of  the  other  party  of  the  truth  of  the  statement  These 
letters,  I  think,  fall  within  this  principle.  But  in  every 
such  case,  an  essential  element  is  the  fact  that  there  has 
been  no  denial  or  contradiction  of  the  statement,  in  any 
manner.  The  presumption  of  the  admission  of  the  truth 
of  the  matter  stated,  is  founded  upon  the  fact  that  the 
party  receiving  it  has  omitted  to  deny  or  controvert  it. 
This  element  is  wholly  wanting  here,  and  the  presumption 
of  acquiescence  or  admission  wholly  fails.  It  is  unneces- 
sary, however,  to  decide  this  question,  of  the  competency, 
or  sufficiency,  of  this  evidence  when  properly  before  the 
court 

In  the  present  case  the  letters  were  proved  by  the  testi- 
mony of  an  incompetent  witness.  The  only  evidence  of 
their  having  been  written  by  the  defendant,  to  the  intestate, 
or  of  their  having  been  found  amongst  the  papers  of  the 
latter,  thus  showing  that  he  had  received  and  retained  them, . 
was  the  testimony  of  the  defendant  himself.  The  objection 
was  taken  that  the  defendant  was  incompetent  to  testify  on 
the  subject,  under  section  399  of  the  Code,  and  exception 
to  the  ruling  admitting  the  evidence  duly  taken.  The 
testimony  was  clearly  incompetent.  It*  related  to  both  a 
"transaction"  and  a  "communication"  between  the  party 
testifying,  and  a  deceased  person,  whose  claims  against 
such  party  were  the  subject  of  the  litigation.  The  pro- 
visions of  section  399  of  the  Code  relate  as  well  to 
written  as  to  verbal  communications.  It  cannot  be  said 
that  these  letters,  and  written  statements  of  the  accounts 
between  the  defendant  and  the  intestate,  could  have  had 
no  influence  on  the  mind  of  the  referee  in  deciding  the 
issues  tried  before  him.    They  touched  the  vital  points  at 
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isaue,  and  must  be  presumed  to  have  had  their  legitimate 
influence. 

The  judgment  must  therefore  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

[FouBTH  Dbfabtkbvt,  Gbbbbal  Tbbm,  at  Rochester,  September  6, 1870. 
MuUin^  P.  J.,  and  Johnson  and  Takott,  Jostices.] 
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Lester  L.  Robinson  and  others  vs.  Edward  P.  Flint  and 

others. 

The  defendants  agreed  to  send  to  the  plaintifb,  at  San  FrandscOi  "all  the  bal- 
ance of  the  Iron  for  said  railroad,  now  lying  in  Boston  or  New  Tork,  aftionnt- 
ing  to  about  fifteen  hundred  tons,  which  said  iron  was  originally  purchased 
by  C.  L.  W.  from  W.  F.  W.  &  Co.,  of  Boston."  BOd  that  this  language  was 
simply  descriptiye,  and  did  not  constitute  a  warranty  that  the  particular 
article  existed.  And  that  if  the  article  was  not  at  the  places  from  which  the 
defendants  were  to  transport  it,  the  omission  to  send  it  would  be  no  breach 
on  their  part. 

The  very  gist  of  the  action  for  deceit  is  the  fhiudnlent  intent  with  which  the 
representation  is  made ;  and  that  intent  is  not  established  by  proof  merely 
of  the  &lsity  of  the  representation ;  but  knowledge,  when  it  was  made,  by 
the  party  making  it,  that  it  was  fidse,  must  be  shown. 

Where  all  the  information  possessed  by  the  party  making  a  representation  was 
obtained  from  others,  and  there  was  nothing  to  show  that  he  did  not  believe, 
or  had  not  the  right  to  believe,  in  the  truthfulness  of  the  information  he  had 
received ;  Keld  that  no  action  would  lie  against  him  to  recover  damages  for 
ftilse  representations. 

THIS  case  comes  before  the  court  upon  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general 
term;  the  plaintiffs  having  been  nonsuited  at  the  trial. 
The  suit  is  upon  two  separate  claims  or  causes  of  action, 
both  arising  out  of  the  same  general  transaction.  The 
first  claim  is  to  recover  damages  for  false  representations, 
fraud  and  deceit,  respecting  certain  railroad  iron;  the 
second  claim  is  to  recover  damages  of  the  defendants  for 
not  sending  to  the  plaintiffs  at  San  Francisco,  certain  rail- 
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road  iron  purchased  by  the  plaintiffs  of  the  defendants,  but 
sending  instead,  iron  of  an  inferior  character  and  qaality. 
The  plainti£b  alleged,  in  their  complaint,  that  they,  at  the 
times  thereinafter  specified,  were  copartners,  trading  and 
doing  business  under  the  firm  name  of  Robinson,  Seymour 
A  Co.  That  the  defendants,  Edward  P.  Flint,  James  P. 
Flinty  Alfred  Peabody,  and  George  H.  Kellogg,  at  the 
times  thereinafter  specified,  were,  and  still  are,  copartners, 
trading  and  doing  business  under  the  firm  name  of  Flint, 
Peabody  &  Co.,  at  Boston,  San  Francisco,  and  elsewhere. 
That  the  defendants,  William  T.  Gliddon,  John  A.  Glid- 
don,  and  J.  M.  S.  Williams,  at  the  times  thereinafter  speci*^ 
fied,  were,  and  still  are,  copartners,  trading  and  doing  busi* 
ness  under  the  firm  name  of  Gliddon  &  Williams,  at  Boston 
and  elsewhere.  That  on  or  about  March  10, 1854,  Thomp- 
son &  Forman,  of  London,  by  their  agents,  William  F.  Weld 
&  Co.,  of  Boston,  made  and  entered  into  a  certain  con* 
tract  or  agreement  with  the  Sacramento  Valley  Railroad 
Company,  by  their  president  and  agent,  Charies  L.  Wil- 
son, for  the  sale  and  delivery  to  said  railroad  company  of 
two  thousand  tons  of  railroad  iron,  the  rails  to  be  manu- 
£ikctured  by  said  Thompson  &  Forman,  or  by  manufac- 
turers of  equal  celebrity,  and  to  be  of  their  best  quality,  to 
be  made  like  two  patterns  then  agreed  upon  and  delivered, 
and  the  price  thereof  to  be  $48  per  ton  of  2240  pounds, 
free  on  board  in  Wales,  (in  Great  Britain,)  and  to  be 
equal  to  cash  at  dates  of  the  bills  of  lading  given  in  Wales. 
The  iron  was  to  be  shipped  from  Wales  to  California  by 
the  way  of  Boston,  and  W.  F.  Weld  &  Co.  agreed  to  ad- 
vance the  money  for  the  freight  and  insurance,  the  same 
to  be  repaid  by  the  railroad  company,  with  interest  and 
commbsions.  In  payment  for  the  iron,  the  railroad  com- 
pany were  to  give  their  notes,  payable  six  months  after 
date  of  arrival  of  each  shipment  at  San  Francisco,  with  in- 
terest from  date  of  each  shipment  at  Wales,  the  notes  to 
be  secured  by  the  indorsements  of  any  number  of  the 
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directors  of  the  railroad  company,  or  such  other  collateral 
security  as  might  be  required  by  said  Flint,  Peabody  &  Co., 
at  San  Francisco,  who,  together  with  said  Gliddon  & 
Williams,  it  was  in  said  contract  mentioned,  guarantied 
the  performance  of  this  contract  by  the  railroad  company, 
for  a  commission  to  be  paid  them  by  said  company,  the 
notes  to  be  paid  at  maturity,  in  sight  bills  on  Boston,  or 
an  equivalent  in  cash,  the  company  to  pay  all  freight, 
duties  and  charges  on  the  iron,  which  might  accrue  after 
leaving  Wales.  At  the  time  of  making  the  contract  last 
mentioned,  and  on  or  about  the  10th  of  March,  1854,  the 
•defendants  Gliddon  &  Williams,  and  Flint,  Peabody  &  Co., 
for  a  valuable  consideration,  made,  executed  and  delivered 
to  said  William  F.  Weld  &  Co.,  agents  of  Thompson  & 
Forman,  a  certain  instrument  in  writing,  whereby  they 
guarantied  the  full  performance  on  the  part  of  said  rail- 
road company,  of  all  and  each  of  its  stipulations  in  said 
above  mentioned  contract,  and  which  was  thereto  annexed, 
to  as  full  an  extent  as  if  said  defendants  were  the  sole  pur- 
chasers of  the  said  iron.  On  or  about  the  17th  of  March, 
1854,  and  shortly  after  the  execution  and  delivery  of  the 
contracts  above  mentioned,  said  defendants  Gliddon  & 
Williams,  and  Flint,  Peabody  &  Co.,  jointly,  of  the  one 
part,  and  said  Charles  L.  Wilson,  on  behalf  of  himself  and 
also  as  president  and  agent  of  said  railroad  company,  of  the 
other  part,  entered  into  an  agreement,  by  which,  after  re- 
citing and  referring  to  the  contracts  above  mentioned,  it 
was  agreed  that  Gliddon  &  Williams  should  receive  the 
iron  from  W.  F.  Weld  &  Co.,  and  ship  it  in  vessels  of  their 
line  to  San  Francisco,  consigned  to  Flint,  Peabody  &  Co., 
in  certain  quantities,  and  at  a  rate  of  freight  therein  speci- 
fied. Three  hundred  to  five  hundred  tons  were  to  be 
shipped  immediately,  or  as  soon  as  furnished  by  Weld  & 
Co.,  and  the  balance  of  the  two  thousand  tons,  when  the 
defendants  should  have  the  individual  responsibility  of 
each  one  of  the  directors  of  the  road  for  the  performance 
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of  all  Mr.  Wihon's  contracts  respecting  this  lot  of  iron,  or 
the  names  of  so  many  directors  as  should  be  fully  satisfac- 
tory to  Flint,  Peabody  &  Co.  If  Wilson  failed  to  obtain 
this  security,  then  Weld  k  Co.,  Gliddon  &  Williams,  and 
Flint,  Peabody  &;  Co.,  were  not  under  obligations  to  him 
to  make  further  arrangements.  The  defendants,  said  firms, 
were  to  receive  for  their  joint  equal  benefit,  from  Wilson 
and  the  railroad  company,  a  commission  of  five  per  cent 
on  the  gross  cost  of  the  iron  delivered  in  San  Francisco, 
(exclusive  of  the  cost  of  freight  thence  from  Boston,)  which 
was  to  be  in  full  for  their  services  as  guarantors,  &;a  As 
a  large  part  of  this  iron  was  to  be  received  from  England,- 
(meaning  Wales,)  no  definite  period  could  be  fixed  for  its 
shipment  from  Boston ;  but  if  possible  it  was  all  to  be  on 
the  way  from  Boston  to  California  by  the  15th  of  June, 
1854.  Soon  after  the  making  of  said  contracts,  and  in  pur- 
suance thereof,  the  whole  of  said  two  thousand  tons  of 
iron  was  imported  into  the  United  States,  and,  under  the 
last  mentioned  agreement,  the  defendants  Gliddon  & 
Williams,  did,  in  or  about  the  months  of  May,  June  and 
July,  1854,  ship  to  San  Francisco,  consigned  to  the  de- 
fendants Flint,  Peabody  k  Co.,  about  four  hundred  and 
ninety-one  tons  of  said  railroad  iron,  and  the  same  arrived 
there  at  different  dates,  between  the  9th  of  September  and 
the  20th  of  November,  1854  On  the  24th  day  of  Novem- 
ber, 1854,  at  said  city  of  San  Francisco,  the  plaintiffs  made 
and  entered  into  an  agreement  in  writing,  with  said  Sacra- 
m^ento  Valley  Railroad  Company,  whereby  the  plaintiffs 
agreed  to  construct  and  equip  the  entire  road  of  said  com- 
pany within  eighteen  months  thereafter,  for  the  price  or 
sum  of  91,800,000.  And  also  therein  agreed  to  assume 
the  said  contract  made,  for  two  thousand  tons  of  iron  rails, 
with  William  F.  Weld  &  Co.,  of  Boston,  as  agents  of 
Thompson  &  Forman  of  London,  dated  March  10th,  1854; 
provided,  however,  that  no  reference  should  be  had  or  no 
responsibility  assumed  upon  said  contract,  unless  it  could 
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be  carried  out  as  originally  contemplated;  and  prorided 
said  Flint,  Peabody  &  Co.  would  not  require  the  individ- 
ual indorsement  of  any  member  of  the  board  of  directors 
of  said  company  on  the  notes  to  be  given  for  the  iron. 
Soon  after  making  the  last  mentioned  contract,  and  in 
January,  1855,  the  plaintiffs  went  to  Boston  f6r  the  pur- 
pose of  ascertaining  the  market  price  of  such  railroad  iron 
as  is  above  mentioned,  and  whether  the  defendants  were 
in  a  condition  to  carry  out  the  aforesaid  contract  for  the 
purchase  of  iron  as  originally  contemplated,  so  that  the 
plaintiffs  would  be  bound  by  their  said  contract  with  the 
railroad  company  to  take  that  particular  iron,  although 
the  contract  price  and  charges  greatly  exceeded  the  then 
market  value  of  said  iron  in  Boston ;  and  the  plaintiffs 
then  ascertained  that  such  iron  as  was  agreed  for  in  the 
original  contract  of  purchase,  could  then  be  bought  in 
Boston  at  the  price  of  ^5  per  ton  of  two  thousand  two  hun- 
dred and  forty  pounds,  free  and  clear  of  all  charges  except 
the  duties  payable  to  the  government;  whereas  the  iron, 
according  to  the  original  contract  of  purchase,  was  to  be 
pidd  for  at  the  rate  of  $48  per  ton,  with  the  addition  not 
only  of  duties  but  of  freight,  insurance  and  all  other 
charges  from  the  time  of  its  shipment  in  Wales,  making  a 
difference  between  the  contract  price,  with  the  charges 
on  the  iron  and  the  market  value  of  such  iron  in  Boston, 
of  about  932  per  ton  of  two  thousand  two  hundred  and 
forty  pounds*  The  plaintiffs  thereupon,  in  the  same  month 
of  January,  1855,  applied  to  the  defendants  Gliddon  & 
Williams,  and  Flint,  Peabody  &  Co.,  for  the  purpose  of 
ascertaining  whether  the  iron  originally  purchased  by  the 
railroad  company  was  still  on  hand  in  Boston,  and  the  de- 
fendants could  carry  out  the  contract  for  the  purchase  of 
iron  as  originally  contemplated,  so  that  the  plaintiffs 
would  be  bound  by  their  said  contract  with  the  railroad 
company  to  accept  said  iron  under  and  in  pursuance  of 
the  original  contract  of  sale.    The  plaintifis  thereupon 
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Btated  that  they  had  made  such  contract  as  aforesaid  with 
the  railroad  company,  and  were  bound  to  carry  oat  the 
original  contract  of  purchase,  provided  the  iron  originally 
purchased  and  imported  was  still  on  hand  in  Boston,  and 
the  defendants  could  carry  out  the  contract  as  originally 
contemplated,  but  not  otherwise ;  and  the  plaintiffs  also 
stated  to  the  defendants  that  the  plaintiffs  were  ready  to 
carry  out  the  original  contract  of  purchase,  provided  the 
iron  was  still  on  hand,  as  aforesaid,  and  the  defendants 
could  carry  out  the  contract  of  purchase  as  originally  con- 
templated ;  and  provided  also  that  the  defendants  Flint, 
Peabody  k  Co.  would  not  require  the  individual  indorse- 
ment of  any  member  of  the  board  of  directors  of  the  rail- 
road company  on  the  notes  to  be  given  for  the  iron. 
Thereupon,  the  defendants  Gliddon  k  Williams,  and  Flint, 
Peabody  &  Co.,  well  knowing  all  and  singular  the  prem- 
ises aforesaid,  and  contriving  and  fraudulently  intending 
to  cheat  and  defraud  the  plaintiffs  by  inducing  them  to 
enter  into  the  contract  hereinafter  mentioned,  for  the  iron, 
at  a  price  greatly  exceeding  its  market  value,  falsely,  fraud- 
ulently and  deceitfully  stated  and  represented  to  the  plain- 
tiffs that  the  identical  iron  imported  under  the  original 
contract  of  purchase,  was  then  on  hand  in  Boston,  piled 
up  in  warehouses,  where  it  had  been  kept  on  storage  from 
the  time  of  its  importation  under  the  original  contract  of 
purchase;  and  that  they,  the  defendants,  were  in  con- 
dition to  carry  out  the  contract  for  the  purchase  of  the 
iron  as  originally  contemplated ;  whereas,  in  truth  and  in 
£act,  as  was  then  well  known  to  the  defendants,  but  was 
not  known  to  the  plaintiffs,  the  whole  of  the  two  thousand 
tons  of  iron,  which  had  been  imported  under  the  original 
contract  of  purchase,  except  the  four  hundred  and  ninety- 
one  tons  which  had  been  shipped  to  California  as  aforesaid, 
had  been  sold  and  disposed  of  to  other  parties,  and  no 
part  of  the  same  was  then  on  hand  in  Boston  or  elsewhere, 
nor  were  the  defendants  in  a  condition  to  carry  out  the 
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contract  for  the  purchase  of  the  iron  as  originally  contem« 
plated.  The  plaintiffs,  thereupon  confiding  in  said  state- 
ments and  representations  made  by  the  defendants,  and 
believing  the  same  to  be  true,  and  that  they  were  conse- 
quently bound  to  assume  and  cariy  out  the  said  original 
contract  for  the  purchase  of  the  iron,  were  induced  to,  and 
did  enter  into  a  contract  with  the  defendants,  bearing  date 
the  15th  day  of  January,  1855,  whereby  the  plaintiffs, 
among  other  things,  assumed  the  original  contract  of  the 
railroad  company  for  the  purchase  of  the  iron,  and  bound 
themselves  to  carry  out  the  same,  on  the  part  of  the  rail- 
road company,  so  far  as  related  to  the  price  to  be  paid  for 
the  iron,  although  such  price  greatly  exceeded  the  then 
market  value  of  such  iron  in  Boston.  At  the  time  said 
last  mentioned  contract  was  proposed  by  the  defendants, 
the  plaintiffs  required  of  the  defendants  that  they  should 
insert  in  it  the  words,  or  to  the  effect,  "  that  they  (the 
defendants)  would  deliver  to  them  (the  plaintiffs)  the  iron 
originally  purchased  by  said  Wilson  from  Weld  &  Co., 
agents  of  Thompson  k  Forman,  of  England,"  and  gave  to 
the  defendants  as  a  reason  for  such  requirement,  that  if 
the  iron  so  originally  purchased  by  Wilson  from  Weld  & 
Co.  was  not  then  on  hand  as  alleged  by  the  defendants, 
they,  the  plaintiffs,  were  relieved  entirely  from  carrying 
out  the  said  Wilson  contract  for  the  purchase  of  iron. 
And  further,  the  plaintiffs  then  refused  to  make  or  execute 
any  contract  with  the  defendants  respecting  said  iron,  un- 
less words  to  the  effect  above  stated  were  inserted  in  it. 
Thereupon  the  defendants,  contriving  and  fraudulently 
intending  the  more  effectually  to  deceive  and  defraud  the 
plaintiffs  in  the  premises,  consented  and  agreed  that  words 
to  such  effect  should  be  inserted  in  said  contract  pursuant 
to  such  request ;  and  accordingly  the  words  "  which  said  iron 
was  originally  purchased  by  C.  L.  Wilson  from  W.  F.  Weld 
k  Co.  of  Boston,"  were  inserted  therein,  before  the  same 
was  executed  by  the  parties  thereto.    That  the  plaintiffs, 
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by  means  of  the  false,  fraudulent  and  deceitful  statements 
and  representations  made  by  the  defendants  as  aforesaid, 
and  the  false^firaudnlent  and  deceitful  representations  made 
by  the  words  inserted  in  the  contract,  as  above  mentioned, 
were  deceived  and  defrauded,  and  were  induced  to,  and 
did  enter  into  a  contract  for  the  payment,  and  have  sinciB 
paid  a  much  larger  sum  of  money  than  the  iron  was  worth, 
and  a  much  larger  sum  than  they  would  have  paid,  or 
agreed  to  pay  for  the  same,  had  they  known  the  truth  in 
relation  to  the  matters  concerning  which  such  statements 
and  representations  were  made.  That  the  plaintiffs,  after 
the  making  of  said  agreement  of  the  15th  of  January,  1855, 
proceeded  to  construct  and  equip  said  railroad  in  Cali- 
fornia. That  as  fast  as  iron  rails  arrived  and  were  delivered 
to  the  plaintiffs  by  said  defendants,  they  were  piled  up 
ready  for  use,  and  soon  thereafter  used  in  the  construction 
of  such  road.  That  the  iron  thus  delivered  by  the  de- 
fendants to  the  plaintiffs  at  San  Francisco  aforesaid,  and 
used  in  the  construction  of  such  railroad,  was  not  the  iron 
which  had  been  imported  under  the  original  contract  of 
purchase ;  was  not  manufactured  by  Thompson  &  Forman, 
or  by  manufacturers  of  equal  celebrity,  nor  was  it  of  their 
best  quality ;  and  was  not  the  iron  originally  purchased 
by  said  C.  L.  Wilson,  of  W.  F.  Weld  &  Co.  of  Boston ; 
but  the  same  was  of  many  different  patterns,  badly  manu- 
factured, and,  besides,  subsequently  proved  to  be,  and 
was  of  a  very  inferior  quality,  not  worth  exceeding  $35  per 
ton  of  two  thousand  two  hundred  and  forty  pounds,  de- 
liverable in  Boston  or  New  York  in  bond.  That  by  rea- 
son of  such  iron  rails  being  of  different  patterns,  and  of 
an  inferior  quality,  and  badly  manufactured,  and  especially 
by  reason  of  their  not  being  or  like  unto  the  iron  origin- 
ally purchased  by  said  C.  L.  Wilson,  of  W.  F.  Weld  &  Co. 
of  Boston,  the  said  railroad  company  claimed  from  these 
plaintiffs  damages  therefor  to  the  amount  of  $50,000,  and 
refused  to  pay  the  plaintiffl  the  contract  price  for  the  con- 
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Btraction  of  snch  road  antil  after  a  suit  brought,  and  until 
the  plaintiflb  paid  and  allowed  said  claim  for  damages,  by 
permitting  said  company  to  deduct  therefor  said  950,000 
from  such  contract  price.  That  at  or  about  the  time  of 
the  delivery  by  the  defendants  of  said  iron,  as  above  stated, 
the  plaintiffs  paid  said  defendants  Flint,  Peabody  &  Co., 
for  and  on  the  joint  account  and  benefit  of  the  defendants, 
the  said  original  contract  price  of  $48  per  ton,  deliverable 
in  Wales,  together  with  all  freight,  insurance  and  charges 
alleged  by  the  defendants  to  have  been  paid  or  incurred  by 
them  under  said  contracts,  and  to  be  chargeable  against 
said  iron.  That  the  wkole  amount  so  paid  by  the  plaintiffs 
to  said  defendants  for  and  on  account  of  said  iron,  during 
the  period  between  March,  in  the  year  1855,  and  January,  in 
the  year  1857,  was  the  sum  of  $216,744.28,  or  thereabouts. 
That  the  defendants  included  in  said  sum  as  chargeable 
against  said  iron,  various  items  for  insurance,  alleged  to  have 
been  effected  by  them,  upon  said  iron  for  the  account  and 
benefit  of  the  plaintiffs,  amounting  in  the  whole  to  a  sum 
exceeding  $6496 ;  also  various  items  for  storage  alleged  to 
have  been  incurred  and  paid  on  said  iron,  amounting  in 
the  whole  to  about  $2000  ;  whereas  neither  of  said  sums 
or  items  so  charged  against  said  iron,  and  paid  by  the 
plaintiffii,  were  paid  or  incurred  by  the  defendants,  or  either 
of  them,  for  or  on  account  of  the  iron  so  originally  pur- 
chased, nor  were  any  or  either  of  said  sums  or  items 
chargeable  against  the  iron,  or  against  the  plaintiffs ;  nor 
were  the  plaintiffs  in  any  way  liable  to  pay  the  same.  That 
each  and  every  of  such  false  and  fraudulent  representations, 
and  said  fraudulent  items  and  charges  last  referred  to,  had 
been  discovered  by  the  plaintiffs  since  they  paid  the  de- 
fendants for  and  on  account  of  the  said  iron  so  delivered ; 
and  each  and  all  of  said  payments  were  made  in  ignorance 
of  the  fraud  and  deceit  practiced  in  manner  herein  stated 
by  the  defendants  upon  the  plaintiffs.  That  by  reason  of 
the  false  and  fraudulent  representations  and  statements  so 
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made  by  the  defendants,  and  by  reason  of  the  ficand  and 
deceit  practiced  by  the  defendants  npon  and  towards  the 
plaintiffs  in  manner  set  forth,  and  by  reason  of  the  several 
matters  and  things  before  stated  and  alleged,  the  plaintiffs 
had  been  injured  and  damaged  to  the  sum  of  9171,000^ 
with  interest  thereon  from  the  Ist  day  of  October,  in  the 
year  1855 ;  and  which  sum  they  claimed  to  have  and  re- 
cover from  the  defendants,  in  this  action. 

Second.  The  plaintiffs  further  stated,  as  a  distinct  and 
separate  cause  of  action  against  the  defendants,  that  the 
several  matters  above  set  forth  and  stated,  down  to  and 
including  the  making  of  the  contract  betweeYi  the  plain- 
tiffs and  the  defendants,  are  true ;  and  that  by  said  con- 
tract the  defendants  agreed,  among  other  things,  to  send 
to  San  Francisco  all  the  balance  of  the  iron  for  said  rail- 
road, amounting  to  about  one  thousand  five  hundred  tons, 
which  was  originally  purchased  by  C.  L.  Wilson  from 
W.  F.  Weld  k  Co.  of  Boston.  That  notwithstanding  such 
agreement  or  contract,  the  defendants  did  not  send  to  San 
Francisco,  nor  deliver  to  the  plaintiffs,  said  balance  of 
fifteen  hundred  tons  of  railroad  iron  which  was  originally 
purchased  by  C.  L.  Wilson  from  W.  F.  Weld  &  Co.  of 
Boston ;  but,  on  the  contrary,  delivered  to  the  plaintiffs  at 
San  Francisco,  aforesaid,  a  very  inferior  quality  and  char- 
acter of  iron  of  different  patterns,  and  which  was  not 
worth  exceeding  $35  per  ton  of  two  thousand  two  hun- 
dred and  forty  pounds,  deliverable  in  Boston  aforesaid,  in 
bond,  which  would  be  equal  to  an  average  cost  of  $57 
per  ton  delivered  in  San  Francisco,  with  all  the  duties  and 
charges  paid  thereon.  That  the  iron  rails  so  delivered  by 
the  defendants  were  immediately  piled  up  for  use,  and 
soon  thereafter  used  by  the  plaintiffs  in  the  construction 
and  completion  of  such  railroad.  That  the  quality  of  such 
rails  could  then  be  determined  only  by  actual  use  and 
wear.  That  although  such  rails  so  delivered  appeared  to 
be  not  of  the  natterns  originally  purchased  by  said  C.  L. 
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Wilson  from  W.  F.  Weld  &  Co.,  yet  the  plaintiffs  were 
under  the  necessity  of  accepting  and  using  the  same,  to 
enable  them  to  construct  said  railroad  within  the  time 
limited  in  their  agreement,  and  also  to  prevent  an  incal- 
culable loss,  which  would  have  resulted  from  permitting 
the  roadway  as  then  prepared,  with  machinery,  rolling 
stock,  &c.,  to  wait  until  iron  rails  of  a  proper  kind  and 
quality  could  be  purchased  in  and  received  from  the  Atlan- 
tic States.  There  being  at  that  time  no  other  railroad 
constructed,  or  in  progress  of  construction,  in  said  Cali- 
fornia, and  no  facilities  or  means  of  obtaining  such  iron 
rails  in  said  State  of  California,  or  elsewhere  on  the  Pacific 
coast  That  such  iron  rails  so  delivered  and  used  were 
not  manufactured  by  Thompson  &  Forman,  or  by  manu- 
facturers of  equal  celebrity ;  nor  were  they  of  their  best 
quality,  and  were  not  the  iron  originally  purchased  by  said 
C.  L.  Wilson  from  W.  F.  Weld  &  Co.  of  Boston.  But,  on 
the  contrary,  the  same  were  badly  manufactured,  of  many 
different  patterns,  and,  by  subsequent  use,  proved  to  be, 
and  actually  were,  of  a  very  inferior  quality,  not  worth 
exceeding  $35  per  ton  in  bond,  in  Boston,  as  above  stated. 
That  by  reason  thereof,  the  said  railroad  company  claimed 
from  the  plaintiffs  damages  arising  therefrom  to  the 
amount  of  $50,000,  and  refused  to  pay  the  plaintiffs  the 
contract  price  for  the  construction  of  such  road  until  after 
suit  brought  therefor,  and  until  the  plaintiffs  paid  and 
allowed  said  claim  for  damages,  by  permitting  said  com- 
pany to  deduct  the  damages  thus  claimed,  viz.,  $50,000, 
from  such  contract  price.  That  the  plaintiffs  paid  to  the 
defendants  for  the  said  balance  of  iron  thus  delivered, 
viz.,  one  thousand  five  hundred  and  eight  tons,  nineteen 
hundred  weight,  two  quarters  and  twenty-three  pounds, 
the  sum  of  $163,298,  or  thereabouts — ^the  amount  paid 
being  equal  to  $108.22  for  each  ton  thus  delivered  in 
California,  with  duties  and  charges  paid  thereon.  That 
the  difference  between  the  actual  value  of  the  iron  thus 
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delivered,  and  the  actaal  amount  thus  paid  by  the  plain- 
tiffs to  the  defendants,  in  ignorance  of  the  fact  that  the 
iron  thus  delivered  was  not  the  iron  so  originally  pur- 
chased by  C.  L.  Wilson  of  W.  F.  Weld  4;  Co.  of  Boston, 
nor  iron  of  equal  quality,  kind,  or  character,  amounts  to 
the  sum  of  $77,285.  That  such  payments  were  made  as 
cash  on  the  1st  day  of  October,  1855,  with  interest  after 
that  date ;  and  the  plaintiffs  therefore  claimed  that  they 
were  entitled  to  have  and  recover  of  and  from  the  defend- 
ants the  said  sum  of  $77,285,  together  with  interest  thereon 
from  said  Ist  day  of  October,  1855.  The  plaintiffs  there- 
fore demanded  judgment  against  the  defendants  for  the 
sum  of  $171,000,  with  interest  thereon  from  the  1st  day 
of  October,  1Q55,  besides  costs. 

The  defendants,  by  their  answer,  denied  the  material 
allegations  of  the  complaint 

On  the  trial,  at  the  circuit,  before  Justice  Allbn,  with- 
out a  jury,  in  November,  1863,  the  agreement  between 
the  parties,  of  January  15,  1855,  was  introduced  in  evi- 
dence. It  contained  the  following  clause,  among  others: 
*^  1st  Messrs.  Gliddon  &  Williams,  and  Flint,  Peabody  & 
Co.,  agree  to  send  forthwith  to  San  Francisco,  all  the 
balance  of  the  iron  for  said  railroad  now  laying  in  Boston 
or  New  York,  amounting  to  about  fifteen  hundred  tons, 
which  said  iron  was  originally  purchased  by  C.  L.  Wilson, 
from  W.  F.  Weld  &  Co.  of  Boston,''  &c. 

When  the  plaintiffs  rested,  the  defendants'  counsel 
moved  to  dismiss  the  complaint,  upon  the  following 
grounds :  That  the  representation  alleged  to  have  been 
made  by  the  defendants,  as  charged  by  the  plaintiffs,  that 
the  iron  imported  under  the  original  contract  with  Wilson 
was  on  hand  in  Boston,  piled  up  in  warehouses,  if  made, 
was  of  a  matter  wholly  immaterial. 

That  the  plaintiffs  had  not  proven  that  the  representa- 
tion made  was  untrue. 

That  the  plaintiffs  have  not  shown,  nor  was  there  any 
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evidence  tending  to  show,  that  the  defendants^  if  they 
made  the  representation,  and  if  it  were  not  literally  true, 
knew,  on  the  15th  of  January,  at  the  time  that  the  alleged 
representation  was  made,  that  it  was  untrue. 

That  the  plaintifis,  being  put  in  communication  with 
the  responsible  party,  and  the  party  who  alone  had  knowl- 
edge, or  could  be  presumed  to  have  actual  knowledge,  had 
no  right  to  rely  upon  the  conversation  of  the  defendants^ 
who  could  know  nothing  but  what  Weld  &  Co.  told  them 
in  relation  to  the  matter. 

That  a  more  general  proposition,  which  would  be  perti- 
nent if  this  were  an  action  upon  the  contract,  was  that  the 
acceptance  of  the  iron  at  the  hands  of  these  plaintiffii 
would  discharge  any  obligation  of  the  defendants. 

Upon  the  decision  of  that  motion  by  the  courts  the  fol- 
lowing opinion  was  delivered : 

Allen,  J.  What  I  have  ta  say  will  be  very  brief,  and 
will  necessarily  be  very  desultory,  from  the  want  of  time 
to  examine  the  large  number  of  papers  and  documents 
introduced  in  the  case. 

First.  As  to  the  decision  of  the  case  by  the  special  term 
upon  demurrer :  (a)  I  will  not  say  what  efiect  the  decisioa 
by  Judge  Ingraham  then  would  have  had  upon  the  ques- 
tions made,  and  heretofore  ruled  upon  by  me,  had  my 
attention  been  called  to  it  at  an  earlier  stage  of  this  trial 
Certainly  I  would  have  followed  it,  not  only  because  such 
a  decision  thus  made  should  be  the  law  of  the  case  until 
reversed,  but  also  by  reason  of  the  deference  due  to  the 
learned  judge  by  whom  the  decision  was  made.  But  I 
do  not  regard  that  decision  as  controlling  here,  for  the  rea- 
son that  the  questions  now  made  were  not  considered  by 
the  court  on  that  occasion,  as  is  apparent  upon  the  face  of 
the  report  itself.  In  regard  to  the  sufficiency  of  the  com- 
plaint as  a  complaint  for  fraud,  the  opinion  is  very  briei^ 

(a)  See  16  How.  Pr.  B.  240,  S.  0. 
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and  lays  down  general  principles,  which  have  not  been 
oontroverted.  I  infer  that  the  point  was  not  raised  npon 
which  the  principal  discussion  has  taken  place  here,  viz., 
as  to  the  materiality  of  the  representations  and  their  bear*^ 
ing  npon  the  parties  and  their  relations.  The  principal 
point  discQssed,  doubtless,  was  npon  the  misjoinder  of  the 
canses  of  action,  viz.,  one  in  tort,  and  the  other  upon  con* 
tract  Judge  Ingraham  discusses  that  question,  and  holds 
that  both  causes  of  action,  assuming  one  to  be  in  tort,  and 
the  other  upon  contract  growing  out  of  the  same  transac- 
tion, might  be  joined.  I  regarded  both  counts  of  the  com- 
plaint as  in  tort,  in  the  earlier  stages  of  the  trial,  and  they 
were  so  treated  by  the  plaintiffs'  counsel ;  but  if  this  was 
wrong,  I  think  the  evidence  excluded  would  have  been 
excluded  even  if  the  second  count  had  been  regarded  as 
upon  contract  I  have  to  some  extent,  in  the  discussion 
of  other  questions,  given  my  views  of  the  relations  of  the 
parties  in  this  case,  but  not  in  relation  to  the  construction 
of  the  contract  upon  which  this  iron  was  sold  and  deliv- 
ered to  the  plaintiff. 

Second.  As  to  the  contract  between  Thompson  &  Fore- 
man, by  Weld  k  Co.  as  agents,  and  the  Sacramento  Valley 
Bailroad  Company,  which  was  carried  out  and  executed 
by  the  delivery  of  the  iron  to  the  plaintifiPs,  who  assumed 
that  contract  and  took  the  iron,  I  do  not  regard  this  con- 
tract as  having  reference  to  any  particular  specific  iron,  or 
iron  of  any  particular  manufacture,  then  or  thereafter  to 
be  made.  My  judgment  is,  that  the  contract  would  have 
been  fulfilled  by  the  delivery  of  any  iron  which  conformed 
to  the  pattern,  and  which  had  been  or  should  thereafter 
be  manufkctured  either  by  Thompson  k  Forman,  or  by 
any  other  manufacturer  of  equal  celebrity.  The  contract, 
in  its  specifications,  had  reference  rather  to  the  quality  and 
kind  of  iron  than  to  the  particular  manufacture,  and  Weld 
&  Co.,  as  the  agents  of  Thompson  &  Forman,  might  have 

Vol.  LVni.  8 
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performed  this  contract  by  delivering  any  iron  conform* 
ing  in  quality  and  size  to  that  called  for.  They  might 
have  delivered  it  within  the  time  limited  by  the  contract, 
or  before  they  were  put  in  default  The  iron  was  to  be 
delivered,  or  ready  for  delivery,  (except  500  tons  to  be 
delivered  at  Boston,)  in  Wales  by  a  certain  time  specified, 
and  when  put  on  board  ship  in  Wales,  it  remained  the 
property  of  Thompson  &  Forman,  and  went  forward  to 
California  as  their  property.  It  was  understood  that  the 
iron  was  to  be  shipped  to  California  via  Boston,  to  be  in- 
sured from  Wales  to  Boston,  and  from  Boston  to  Cali- 
fornia; the  insurance  to  be  paid  by  Weld  &  Co.;  the 
charges  for  insurance,  as  well  as  other  charges,  were  to  be 
refunded  by  the  railroad  company  on  the  arrival  of  the 
iron  at  California.  There,  was  to  be  no  delivery  under 
the  contract  to  the  railroad  company,  until  those  pay- 
ments were  made,  and  upon  the  failure  to  perform  by  the 
railroad  company,  it  was  optional  with  the  sellers  whether 
they  would  proceed  with  the  contract  or  not  The  rail- 
road company  were  in  default  for  not  paying  for  the  491 
tons  already  in  California.  The  defendants  were  the 
guarantors  for  the  railroad  company,  and  were  to  be  the 
carriers  of  the  iron  from  Boston  to  San  Francisco,  and 
they  were  to  collect  the  charges  and  receive  the  securities 
from  the  railroad  company  for  the  iron,  and  remit  the 
same  to  Weld  &  Co.  at  Boston.  To  some  extent  they  were 
the  agents  of  both  parties  in  receiving  and  remitting  the 
charges  and  pay  for  the  iron  to  Weld  &  Co.  Now,  at  the 
time  of  these  alleged  misrepresentations,  the  plaintiffs  had 
become  the  contractors  with  the  Sacramento  Valley  Bail- 
road  Company,  to  build  the  road,  and  had  agreed  with 
that  company  to  assume  this  contract  for  iron,  the  contract 
with  the  defendants  for  the  carriage  of  the  iron,  and  for 
other  duties  to  be  performed  by  them,  and  certain  dther 
contracts  for  locomotives,  cars,  &c.,  with  other  persons, 
subject  only  to  the  proviso,  that  the  other  parties  to  these 
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several  contracts  were  in  a  situation  to  perform  them  as 
originally  contemplated.  The  object  of  that  arrangement 
is  very  evident.  The  Sacramento  Railroad  Co.,  although 
they  had  been  unfortunate,  and  were  perhaps  insolvent, 
were,  nevertheless,  legally  liable  upon  this  contract,  and 
the  defendants  were  under  liability  as  their  sureties,  and 
their  desire  was  to  rid  themselves  of  that  responsibility, 
and  to  induce  the  contractors  for  the  road  to  take  the  con- 
tracts off  their  hands,  take  their  place  and  assume  their 
liabilities  under  them.  Therefore,  the  only  condition  an- 
nexed to  the  plaintiffs'  agreement  to  assume  them  was 
that  the  parties  to  these  contracts  should  be  in  a  con- 
dition to  perform  on  their  part,  for  only  in  that  case  could 
they  compel  a  performance  by  the  railroad  company,  or 
charge  them  for  non-performance.  Mr.  Bobinson  says, 
with  this  liability  resting  upon  the  plaintiffs,  under  the 
agreement  to  assume  the  contract,  not  only  with  the  de- 
fendants here,  but  with  Weld  &  Co.,  representing  Thomp- 
son k  Forman  in  these  contracts,  he  came  to  Boston  to 
ascertain  whether  the  parties  were  in  a  situation  to  per- 
form. Thompson  &  Forman  were  not  then  in  default  for 
not  furnishing  iron  either  in  Wales  or  in  Boston.  The 
default,  so  far,  was  upon  the  railroad  company ;  but  the 
contract  remained  in  force,  provided  Thompson  &  Forman 
so  chose ;  it  was  entirely  optional  with  them,  whether  by 
the  failure  of  the  railroad  company  they  should  declare 
the  contract  void,  and  treat  it  as  rescinded,  and  abandon 
it,  or  tender  all  the  iron,  and  insist  upon  the  perform- 
ance by  the  company  and  their  guarantors.  They  had  a 
right  to  call  upon  the  railroad  company  to  receive  the 
iron,  and  pay  for  it  according  to  the  contract,  and  if  they 
were  in  a  situation  to  perform  it  by  furnishing  iron  they 
had  imported  or  shipped  from  Wales  for  that  purpose, 
they  could  do  so,  or  they  could  perform  by  furnishing 
other  iron  of  the  same  quality,  and  same  maunfacture, 
conformably  to  the  patterns  which  had  been  furnished 
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them.  The  plaintiffs  were  not  at  liberty  to  repudiate  the 
oontract,  whether  any  particular  and  specific  iron  was  on 
hand  or  not.  Thus  situated,  Bobinson  called  upon  the 
defendants  to  inquire  in  respect  to  this  contract,  and  thej 
learned  then  that  the  defendants  were  guarantors  of  the 
railroad  company,  and  therefore  subject  to  the  same  lia- 
bility which  rested  upon  the  company;  liable,  if  Weld  & 
Co.  or  Thompson  k  Forman  insisted  u^on  the  performance 
of  the  contract,  either  to  take  the  iron  themselves,  pay 
for  it,  or  respond  in  damages,  Bobinson  inquired  of  the 
defendants  about  the  iron  contract,  and  the  charge  is, 
that  the  defendants  said  the  iron  was  on  hand.  If  I  am 
right  in  respect  to  what  I  have  said,  it  was  not  material 
whether  the  particular  iron  imported  from  Wales  was  on 
hand,  or  not.  The  question  upon  which  the  plaintifiV  lia^ 
bility  to  assume  the  contract  rested,  was  whether  Weld  & 
Co.  or  Thompson  &  Forman  were  in  a  situatiop  to  perform 
the  contract  If  they  were,  thea  the  liability  was  upon  the 
plaintiffs  to  carry  out  the  contract,  and  it  did  not  require 
a  new  engagement  on  their  part  or  create  an  obligation 
to  do  so,  to  receive  the  iron  and  pay  for  it.  There  is  no 
allegation  in  the  complaint  that  the  defendants  were  not 
in  a  situation  to  perform  their  contracts,  or  that  the  plains 
tiffs  were  not  bound  by  their  contract  with  the  railroad 
company,  to  assume  and  perform  this  iron  contract 

Third.  If  reference  was  made  to  the  contract  with  Weld 
&  Co.,  there  is  no  claim  that  the  defendants  were  not  in  a 
position  to  carry  out  and  perform  their  guaranty,  and  also 
their  contract  with  the  railroad  company.  These  were 
the  only  contracts  they  had  made,  or  which  they  could  be 
called  upon  to  perform.  They  had  no  other  connection 
with  the  iron.  Then,  whether  the  particular  iron  was  on 
hand  was  not  material.  The  real  question  was  whether 
Weld  &  Co.  were  in  a  situation  to  perform  their  contract ; 
in  such  a  situation  that  they  could  have  compelled  the  rait 
road  company  to  have  received  .the  iron  of  them.    If  so. 
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then  the  plaintiffs  were  bound  to  take  it.  There  is  cer- 
tainly no  evidence  that  they  were  not  in  snch  a  situation, 
and  no  claim  that  such  a  representation  would  have  been 
untrue.  Whether  they  had  a  particular  shipment,  a  par- 
ticular invoice  of  iron  piled  up  in  warehouses  in  Boston, 
"vvas  not  at  all  material,  because  it  did  not  go  to  the  ques- 
tion of  their  situation  and  ability  to  perform  their  contract 
Reference  has  been  made  to  the  invoice  of  certain  iron 
which  was  shipped  from  Wales  to  Weld  &;  Co.  for  account 
of  the  railroad  company.  Who  were  the  legal  consignees 
of  that  iron,  is  not  very  material.  Very  likely  in  some 
sense  the  railroad  company  may  be  regarded  as  the  con- 
signee, under  the  bill  of  lading.  If  the  plaintLBBs'  counsel 
be  right,  that  the  iron  did  go  forward  as  the  iron  of  the 
railroad  company,  and  was  in  truth  their  iron,  then  cer- 
tainly their  claim  would  be  against  Weld  &  Co.  for  a 
wrongful  disposal  of  it,  and  not  against  the  defendants 
upon  their  representatioi^  But  the  iron  was  not  the  iron 
of  the  railroad  company,  and  was  not  so  appropriated  as 
to  give  the  plaintiffs  or  the  railroad  company  the  right  to 
insist  upon  this  specific  iron,  and  reject  all  other.  Refer- 
ence has  also  been  tnade  to  the  first  clause  in  the  con- 
tract between  Gliddon  &  Williams,  and  Flint,  Peabody  & 
Co»,  and  Bobinson,  Seymour  &  Co. 

^'  1st  Messrs.  Gliddon  &  Williams,  and  Flint,  Peabody 
&  Co.  agree  to  send  forthwith  to  San  Francisco,  all  the 
l>alance  of  the  iron  for  said  railroad  now  laying  in  Bos- 
ton or  New  York,  amounting  to  about  1500  tons,  which 
said  iron  was  originally  purchased  by  C.  L.  Wilson  from 
W.  F.  Weld  &  Co.,  of  Boston." 

I  do  not  regard  that  either  as  a  representation  or  war- 
ranty that  there  was  any  such  iron  on  hand,  or  any  agree- 
ment to  carry  any  particular  iron  designated  and  separated 
from  all  other  iron.  It  is  rather  a  description  of  what  par- 
ticular iron  was  to  be  sent,  the  source  from  which  it  was 
to  come,  restricting  it  to  iron  which  was  furnished,  or  to 
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be  furnished,  under  the  contract  of  Weld  k  Co.  with  the 
railroad  company.  Reference  has  been  made  to  the  freight, 
insurance,  etc.,  upon  the  iron  delivered  to  Robinson,  Sey- 
mour &  Co.,  and  charged  in  the  account  rendered  by  Flint, 
Peabody  &  Co.,  which  is  in  evidence,  together  with  an- 
other statement,  which  is  the  account  of  Weld  k  Co., 
referred  to  in  it  Take  these  two  accounts  together,  and 
they  show  that  the  property  went  forward,  not  as  the  prop- 
erty of  Flint,  Peabody  &  Co.,  and  not  as  shipped  by  them, 
but  as  shipped  by  Weld  &  Co.,  going  forward  as  their 
property.  The  charges  were  made  against  the  iron  by 
Weld  &  Co.,  and  not  by  Flint,  Peabody  k  Co.,  and  are  so 
represented  in  the  account  rendered.  Whethep  these  ac- 
counts  were  right  or  not,  the  defendants  were  not  at  all 
responsible  for  any  errors  or  overcharges.  That  is  a  mat- 
ter between  Robinson,  Seymour  k  Co.  and  Weld  k  Co. 
If  Weld  &  Co.  rendered  incorrect  charges,  and  charged 
for  freight  which  they  had  not  in  |act  paid ;  if  they  charged 
payments  which  they  could  not  have  made,  that  is  a  matter 
to  be  settled  between  the  plaintife  and  Weld  &  Co.  The 
payment  was  but  a  settlement  between  Robinson,  Sey- 
mour k  Co.  and  Weld  k  Co.,  through  Flint,  Peabody  k 
Co.,  at  San  Francisco.  Flint,  Peabody  k  Co.  did  not  as- 
sume any  new  relation  to  the  parties,  or  change  their  posi- 
tion in  any  respect  by  this  new  contract  which  they  made 
with  the  plaintiffs  in  January,  1855.  They  still  retained 
the  same  position,  carrying  the  iron  for  Weld  &  Co.,  sub- 
ject to  such  charges  as  Weld  &;  Co.  chose  to  impose  upon 
it,  collecting  those  charges,  and  remitting  them  according 
to  the  original  contract.  If  there  was  any  wrong  done 
here,  it  was  done  by  Weld  k  Co. ;  and  then  I  might  re- 
mark, in  this  connection,  that  the  accounts  were  settled 
by  Robinson,  Seymour  k  Co.  without  any  objection;  that 
all  the  items  were  paid,  and  they  must  have  known  that 
the  iron  which  they  were  receiving  was  not  the  same  iron 
upon  which  freight  was  charged  from  Wales.    For  in- 
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stance,  the  freight,  as  charged  in  this  account  of  Robinson, 
Seymonr  &  Co.,  is/for  iron  shipped  from  Wales  to  Boston, 
whereas  the  contract  provides  that  a  certain  part  of  it 
shall  be  shipped  from  New  York,  and  a  great  part  of  it 
was  actually  shipped  from  New  York ;  so  it  could  not 
have  been  the  same  iron  upon  which  freight  was  charged. 
They  practically  treated  it  as  a  contract  for  furnishing  any 
iron  which  answered  the  description  of  the  contract,  rather 
than  for  a  particular  or  specific  iron  which  had  been  im- 
ported. In  any  view  of  the  case,  the  plaintiffs'  legal  lia- 
bility and  legal  duties  were  not  changed  by  the  contract 
they  made  with  the  defendants,  so  far  as  the  contract  with 
"Weld  &  Co.  is  concerned ;  and  whether  they  were  induced 
to  make  the  contract  with  the  defendants  by  the  repre- 
sentations alleged,  is  not  material.  In  any  aspect,  the 
questions  were  not  material  to  the  maiter  in  hand  between 
the  parties.  It  is  suggested  here  that  there  may  have 
been  a  mistake  as  to  the  legal  rights  of  the  parties ;  and 
the  position  taken  by  the  counsel  for  the  plaintiffs  is,  that 
we  must  treat  the  matter  as  if  the  parties'  rights  were  as 
they  supposed  them  to  be — that  is,  if  the  plaintifi  were 
induced  to  do  what  they  were  bound  to  do,  irrespective 
of  the  representations,  because  of  the  representations,  that 
the  defendants  were  nevertheless  responsible  if  the  plain- 
tiffi  mistook  their  duties  and  liabilities.  I  do  not  so  regard 
it  I  think  we  must  ascertain  their  legal  position,  and  see 
whether  the  plaintiffi  were  and  could  have  been  induced 
by  these  representations  to  change  their  legal  position  and 
legal  responsibilities;  and  it  is  evident  that  their  legal 
position  was  not  changed  by  the  new  contract  I  do  not 
think  the  action  can  be  maintained,  and  I  will  therefore 
grant  a  nonsuit. 

The  court  thereupon  decided  to  order  a  nonsuit,  and 
ordered  it  accordingly ;  to  which  decision  and  order  the 
plaintiffs  duly  excepted. 
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I.  According  to  the  contract  made  March  10,  1854,  the 
iron  was  to  be  manufactured  by  Thompson  &  Forman,  or 
by  manufacturers  of  equal  celebrity,  and  to  be  of  their 
best  quality,  to  be  like  two  pattern^  agreed  upon,  to  be  of 
a  specified  length,  and  to  be  ready  for  delivery,  five  hun- 
dred tons  in  Boston  by  May  15,  seven  hundred  and  fifty 
in  Wales  by  June  1,  and  the  rest  by  June  15.  Let  it  be 
recollected,  that  the  iron  thus  contracted  for  had  been 
manufactured,  had  been  delivered  in  Wales,  had  been 
brought  to  Boston,  and  there,  instead  of  being  kept  for 
the  railway,  had  been  sold  and  dispersed.  This  was  the 
condition  of  things  when  Mr.  Robinson  made  his  appear- 
ance and  instituted  his  inquiries.  His  object  was  explained. 
He  thought  it  possible  that  the  iron  might  have  been  dis* 
posed  of  to  others,  and  for  that  reason  inquired.  He  was 
assured  that  the  iron  was  still  on  hand,  and  the  defend- 
ants in  a  condition  to  carry  out  the  contract  as  originally 
Goatemplated.  It  is  evident  that  both  parties  then  under- 
stood that  if  the  iron,  which  had  been  imported  for  the 
railway,  had  been  sold  to  others,  the  defendants  were  not 
in  a  condition  to  carry  out  the  contract  as  originally  con- 
templated. Were  they  both  mistaken ;  so  that  although 
one  intended  to  deceive  the  other,  and  did  deceive  him, 
and  by  the  deception  induced  him  first  to  sign  a  new  con- 
tract, and  afterwards  to  take  the  iron  sent  forward  under 
it,  yet  the  deceiver  incurred  no  responsibility  7  In  other 
words,  were  the  plaintiffs,  before  the  deception,  compel- 
lable to  do  all  they  did  afterwards,  under  the  influence  of 
the  deception  ?  In  answering  this  question,  we  should,  in 
the  first  place,  look  beyond  the  strict  legal  rights  of  the 
parties  to  the  contract  between  the  railway  company  on 
one  aide,  and  the  defendants  with  Weld  &  Co.  on  the 
otbcTc  The  present  plaintififa  were  not  parties  to  that  con- 
tract, nor  affected  by  it  in  any  way,  except  as  they  chose 
to  become  so,  by  their  own  contract  with  the  railway  com- 


NEW  YORK— NOVEMBER,  1870.  121 

>-        '       ■      ■  Bill  .-■■.    -■---.       ...  I  ■■.■»■■■.  ■ 

Robbson  p.  Flint 

pany ;  and  when  they  did  so,  they  made  their  own  terms. 
One  of  thtee  terms  was,  that  they  should  not  be  bound 
to  take  upon  themselves  the  contracts  of  the  company 
with  the  defendants  and  Weld  &  Co.,  unless  these  con- 
tracts could  be  carried  out  as  originally  contemplated. 
The  first  question  therefore  is,  whether  it  was  or  was  not 
contemplated  that  the  iron  should  be  ready  for  delivery 
in  Wales  during  June.  Most  clearly  that  was  contem* 
plated.  But  when  delivered  in  Wales^  it  was  to  be 
brought  directly  to  Boston  by  Weld  &  Co.,  and  there 
taken  by  the  defendants  in  this  case,  Gliddon  &  Williams, 
and  Flint,  Peabody  &  t7o.,  for  transportation  to  San  Fran- 
cisco. That  was  as  much  contemplated  as  the  delivery 
in  Wales.  Was  it  contemplated  that  the  iron  thus  deliv- 
ered in  Wales  and  brought  to  Boston  might  be  sold  there, 
and  other  iron  substituted  ?  Surely  that  could  -not  have 
been  contemplated.  And  if  not,  then  the  sale  of  the  iron 
which  had  been  imported  put  it  out  of  the  power  both  of. 
the  defendants  and  of  Weld  &  Co.  to  carry  out  the  con- 
tract as  originally  contemplated.  So  much  as  to  what 
was  contemplated,  without  considering  what  might  possi* 
bly  be  the  strict  legal  rights  of  the  original  parties. 

But,  in  the  second  place,  if  we  regard  only  these  strict 
legal  rights,  the  sale  of  the  iron  by  Weld  &  Co.  or  the 
defendants  either  terminated  the  contract  between  them 
and  the  railway  company,  or,  at  the  very  least,  left  the 
latter  at  liberty  to  decline  the  receipt  of  other  iron  of  a 
different  description  and  inferior  quality.  1.  When  the 
one  thousand  five  hundred  tons  of  iron  were  delivered  by 
Thompson  k  Forman  on  board  ship  in  Wales,  they  ben 
came  the  property  of  the  railway  company,  subject  to 
whatever  lien  may  have  remained,  for  the  price  and  charges 
of  transportation.  It  was  shipped  '^  for  account  of  the 
Sacramento  Valley  Railroad  Company."  The  judge  ruled, 
indeed,  that  the  iron  went  forward,  even  to  California,  as 
the  property  of  Thompson  &  Forman.    In  that,  however, 
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we  submity  that  he  was  mistaken.  If  it  had  been  lost  on 
its  way  to  California,  or  to  Boston,  the  loss  would  have 
fallen  on  the  company.  Such  is  the  legal  result  of  the 
three  contracts ;  two  of  March  10,  and  the  other  of  March 
17,  1854.  When  the  iron  was  once  on  board  ship  in 
Wales,  nothing  further  was  to  be  done  by  Thompson  & 
Forman.  The  delivery  was  to  be  in  Wales.  To  whom  ? 
To  the  masters  of  such  vessels  as  might  be  provided  by 
the  company.  Weld  &  Co.  from  that  moment  ceased  to 
act  exclusively  as  the  agents  of  Thompson  &  Forman. 
They  remained  such  agents,  perhaps,  so  far  as  to  retain  any 
lien  they  may  have  had  for  the  price,  but  they  became 
the  agents  of  the  company  ^^  to  advance  the  money  to  pay 
the  freight  from  Wales  to  Boston."  If  they  were  to  bring 
forward  the  iron  as  the  property  of  their  principals,  their 
agreement  to  advance  the  freight  for  the  company  would 
have  been  superfluous.  The  company  was  to  ^'  take  all 
risk  and  responsibility  of  procuring  vessels  to  transport 
said  iron  from  Wales  to  Boston,  and  from  Boston  to  San 
Francisco."  Qliddon  &  Williams  were  to  ship  the  iron 
from  Boston  to  San  Francisco  in  vessels  of  their  line,  to  the 
consignment  of  Flint,  Peabody  &  Co.  for  the  company. 
And  in  the  new  agreement  of  January  15,  1855,  between 
the  defendants  and  the  plaintiffs,  it  was  expressly  stipu- 
lated that  the  property  was  to  be  considered  at  the  risk 
of  the  plaintiffs  before  its  actual  receipt  by  them. 

When  things  sold  are  identified,  and  the  seller  has  done 
all  that  he  has  to  do  about  them,  the  property  passes, 
though  there  has  been  no  actual  delivery.  ( Wooster  v. 
Sherwood,  25  N.  T.  278.  Fry  v.  LucaSy  29  Penn.  356. 
HaxaU  v.  WiUiSy  15  Chratt.  434.  Tompkins  v.  Dudley^  25 
JV:  r.  272.  Waldron  v.  Bomaine,  22  id,  368.)  In  the 
case  last  cited,  goods  were  sold  in  bond  for  export  to 
Canada,  the  seller  undertaking  to  obtain  the  necessary 
permit  They  were  placed  on  a  vessel  selected  by  the 
buyer,  and  were  destroyed  while  detained  for  the  permit. 
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It  was  held  that  the  title  had  passed  and  the  loss  was  the 
buyer's.  (2  Kevi£%  Com,  492,  and  oases  there  cited.)  The 
iron  being  thus  the  property  of  the  company,  the  sale  of 
it  by  Weld  &  Co.,  or  Gliddon  &  Williams,  or  Flint,  Pea- 
body  &  Co.,  whichever  did  it,  was  wrongful,  and  extin- 
guished the  obligation  of  the  company  to  pay  for  it,  and 
the  right  of  the  others  to  demand  payment  for  that  or 
other  iron.  2.  If,  however,  the  property  in  the  iron  did 
not  pass  to  the  company  upon  its  delivery  on  board  ship 
in  Wales,  but  still  continued  in  Thompson  &  Forman,  its 
sale  by  Weld  &  Co.,  or  by  the  defendants  in  this  case,  put 
it  out  of  their  power  to  carry  out  the  contract  as  originally 
contemplated,  for  the  following  reasons :  (a.)  It  was  origi- 
nally contemplated  that  a  specific  quantity  of  iron  should 
be  shipped  from  Wales  by  June  15, 1854.  This  iron  had 
been  shipped  for  account  of  the  railroad  company  of 
which  Wilson  was  president,  but  had.  been  sold  by  Weld 
&  Co.  to  other  parties.  By  this  act  Weld  &  Co.  put  it  out 
of  their  power  and  the  power  of  the  defendants  in  this 
case  to  fulfill  the  contract  as  originally  contemplated.  They 
had  disposed  of  all  the  iron  ever  shipped  to  them  before 
June  15,  1854,  and  of  the  precise  iron  which  had  been 
delivered  by  Thompson  &  Forman  under  the  Wilson  con- 
tract By  thus  disposing  of  the  thing  sold,  without  the 
consent  of  the  buyers,  they  elected  to  rescind  the  con- 
tract (6.)  If  the  iron  imported  prior  to  June,  1854,  was 
not  imported  for  the  railroad  company,  then  Weld  &  Co. 
were  in  default,  and  the  company  were  at  liberty,  when- 
ever they  discoverd  the  fact,  to  treat  the  contract  as  re- 
scinded. (Hoare  v.  JRennie,  5  Hurlst  ^  N.19,  Miller  v. 
PhiUipSf  31  Penn.  218.)  (<?.)  Even  if,  as  the  judge  as- 
sumed, both  parties  to  the  contract  were  in  fault,  the  long 
delay  was  strong  evidence  of  an  abandonment  thereof  on 
both  sides.  (Lawrence  v.  KnowUe,  5  Bing.  N.  O.  399. 
Harris  v.  Bradley^  9  Ind.  166.)  (i.)  The  contract  having 
been  rescinded  by  the  act  or  delay  of  Weld  &  Co.,  with- 
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ont  the  knowledge  of  the  plaintifis,  the  agreement  of  the 
latter  to  aasume  this  contract,  it  being  then  not  in  exist- 
ence, was  of  no  effect  The  railroad  company  was  also 
ignorant  of  the  acts  of  Weld  k  Co.  in  rescission  of  the 
Wilson  contract^  and  therefore  the  recognition  of  that 
contract,  in  the  agreement  between  the  plaintiffs  and  the 
company,  conld  not  revive  that  extinct  contract.  A  rati- 
fication is  not  binding  unless  made  with  a  fall  knowledge 
of  the  fiEicts  affecting  the  transaction.  {Seymour  v.  Wtfek- 
off,  10  JV:  T.  213,  224.  Gobb  v.  JDw«,  Id.  3*41.  Nixon  v. 
Palmer,  8  id.  398.  Br<m  v.  W(yrth,  40  Barb.  648.  Pratt 
Y.  PhiUfTodc,  41  Maine,  132.  Freeman  v.  Bosher,  13  Q.  B. 
780.  Owings  v.  HuU,  9  Peten,  607.)  (e.)  But  if  we  should 
concede  that  the  Wilson  contract  was  in  force,  and  that 
the  railroad  company  had  waived  the  delay  up  to  the  time 
of  its  contract  with  the  plainti£&,  yet,  in  January,  1855, 
they  were  entitled  to  demand  an  immediate  performance, 
and  to  rescind,  if  this  demand  was  not  complied  with» 
(Bemon  v.  Lamb,  9  Beav.  502.  Frost  v.  Clarkson,  7  Ootven,  28. 
Morange  t.  Morris,  34  Barb.  311.)  The  plaintiffs  had,  of 
course,  the  same  right.  But  the  defendants,  by  their 
misrepresentations,  induced  the  plaintiflB  to  forego  this 
right,  and  to  accept  a  pretended  performance  by  install- 
ments, when,  if  the  plaintiffs  had  not  been  thus  deceived, 
they  could  have  compelled  Weld  &  Co.  to  give  up  the 
contract  (/.)  The  contract  between  the  plaintiffs  and 
the  railroad  company  should  be  construed  as  strictly  against 
the  claims  of  Weld  &  Co.,  and  the  present  defendants, 
and  as  favorably  for  the  plaintiffs,  as  if  they  were  sureties. 
They  were  entitled  to  a  strict  and  prompt  performance  on 
the  part  of  Weld  k  Co.  and  the  defendants.  ( Wihon  v. 
Roberts,  5  Bom.  100.)  This,  Weld  &  Co.,  and  the  defend- 
ants, could  not  render,  and  the  plaintiffs  were  therefore  ex- 
onerated, {g.)  The  contract  between  Wilson  on  one  side, 
and  Weld  &  Co.  and  the  defendants  on  the  other,  not  being 
unilateral,  and  exclusively  for  the  benefit  of  the  latter,  their 
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consent  to  the  plaintiff*  assamption  thereof  was  not  to  be 
presumed^  but  only  to  be  inferred  from  positive  action. 
Until  such  action  was  taken,  the  plaintiffs'  contract  might 
hare  been  rescinded  by  the  mntual  consent  of  the  plain- 
tiflfe  and  the  railroad  company.  Of  this  opportunity  to 
rescind,  the  plaintiffs  were  deprived  by  the  deception  of 
the  defendants. 

IL  It  was  not  necessary  to  prove  that  the  defendants 
knew  their  representations  to  bp  untrue.  1.  It  was  enough 
for  the  plaintiffs  to  show  that  the  defendants'  representa^ 
tions  were  untrue.  The  burden  of  proof  was  then  placed 
upon  the  defendants  to  show  that  tliey  believed  their  state* 
ments  to  be  true.  2.  Even  if  the  defendants  did  hot  know 
their  statements  to  be  false,  yet  as  they  made  these  state- 
ments positively^  without  knowing  or  having  good  reason 
to  believe  them  to  be  true,  the  defendants  are  liable. 
(BenneU  v.  Jtid$(m,  21  N.  T.  238.  Oraig  v.  Ward,  36  Barb. 
377.  Atwood  V.  Wright^  29  Ala.  346.)  If  the  foregoing 
points  are  well  taken,  the  nonsuit  was  an  error  and  should 
be  set  aside. 

in.  Whether  the  inability  of  the  defendants  to  fulfill 
the  original  contract  had  or  had  not  been  previously  shown, 
it  is  certain  that  upon  the  court's  expressing  its  opinion 
that  it  had  not  been  shown,  the  plaintiffs  made  a  formal 
offer  to  supply  the  proof.  This  was  refused.  The  refusal 
was  not  put  upon  the  ground  that  the  offer  was  too  late. 
It  appears  to  have  been  because  the  offer  united  Weld  & 
Co.  with  the  defendants.  Now,  it  is  quite  true  that  the 
complaint  did  not  allege  either  that  the  representations 
related  to  the  ability  of  Weld  &  Co.  to  fulfill,  or  that  they 
were  in  fact  unable  to  fulfill,  but  that  was  strictly  not 
necessary,  since  the  inability  of  Weld  &;  Co.  was  the  in- 
ability of  the  defendants.  Although  the  complaint  only 
alleged  that  the  defendants  were  not  in  a  condition  to 
carry  out  the  contract,  yet  it  is  clear  that  this  was  meant 
to  include  Weld  &  Co.    The  defendants  had  agreed  to 
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transport  certain  iron,  to  be  delivered  by  Weld  &  Co.  If 
Weld  &  Co.  could  not  deliver  it,  clearly  the  defendants 
coald  not  transport  it,  since  they  had  no  authority  to  buy 
it,  nor  to  take  it  from  any  one  except  Weld  &  Co.  How 
could  the  defendants  be  in  a  condition  to  carry  out  the 
contract,  if  Weld  &  Co.  were  not  ?  But  the  oflfer  was  to 
prove  the  ^'  inability  of  the  defendants  in  the  case,  and 
Weld  &  Co.  together,  to  carry  out  the  conjoined  contract.'' 
The  contract  was  conjoined.  Th^  defendants  had  made 
themselves  parties  to  the  first  contract  between  the  com- 
pany and  Weld  &;  Co.  The  inability  of  the  defendants  to 
carry  out  this  contract  was  the  very  point  in  dispute.  To 
reject  the  offer  because,  in  making  it  good,  the  plaintiffs 
would  have  proved  something  more,  that  is,  would  have 
proved  that  Weld  &  Co.  also  were  unable  to  fulfill,  does 
not  appear  to  be  legal  or  reasonable. 

IV.  The  court  erred  in  excluding  the  evidence  offered  to 
show  the  bad  quality  of  the  iron  shipped  to  California  by 
the  defendants.  The  evidence  was  competent  for  several 
purposes :  1.  As  tending  to  show  that  the  iron  sent  to 
California  was  not  itnported  under  the  Wilson  contract 
Of  this,  if  it  was  not  conclusive  evidence,  it  was  certainly, 
in  connection  with  all  the  other  circumstances  of  the  case, 
partial  evidence.  2.  The  evidence  was  proper,  as  bearing 
upon  the  amount  of  damages.  Upon  this  it  was  indis- 
pensable. 3.  It  was  proper,  as  proving  the  allegations  of 
the  second  claims  One  of  the  allegations  therein  was, 
that  the  defendants  had  not  sent  to  California  the  iron  im- 
ported under  the  original  contract,  but  inferior  iron ;  surely 
it  was  competent  to  make  this  proof,  if  the  second  claim 
was  good  for  anything. 

Y.  Coming  now  to  the  second  cause  of  action,  the  plain- 
tiffs submit,  that  the  court  erred  in  granting  a  nonsuit  as 
to  that  This  claim  is  upon  contract.  It  avers  that  the 
defendants,  by  their  contract  with  the  plaintiffs,  of  January 
15;  1855;  <<  agreed,  among  other  things,  to  send  to  San 
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Francisco  all  the  balance  of  the  iron  for  said  railroad, 
amounting  to  about  1500  tons,  which  were  originally 
purchased  by  C.  L.  Wilson  from  W.  F.  Weld  &  Co.  of 
Boston;"  and 'Hhat  notwithstanding  such  agreement  or 
contract,  the  defendants  did  not  send  to  San  Francisco  nor 
deliver  to  the  plaintiffs  said  balance  of  1500  tons  of  rail- 
road iron,  which  was  originally  purchased  by  C.  L.  Wilson 
from  W.  F.  Weld  &  Co.  of  Boston,  but,  on  the  contrary, 
delivered  to  the  plaintiffs  at  San  Francisco,  aforesaid,  a 
very  inferior  quality  and  character  of  iron  of  different  pat- 
terns," &c.,  and  such  iron  rails  ^'  were  not  manufactured 
by  Thompson  &  Forman,  or  by  manufacturers  of  equal 
celebrity,  nor  were  they  of  their  best  quality,  and  were 
not  the  iron  originally  purchased  by  said  C.  L.  Wilson 
from  W.  F.  Weld  &  Co.  of  Boston."  The  contract  was 
proved,  and  it  was  also  proved  that  the  defendants  did  not 
send  to  San  Francisco,  or  deliver  to  the  plaintiffs  all  or 
any  balance  of  the  iron  for  the  railroad  originally  purchased 
by  C.  L.  Wilson  from  Weld  &  Co.,  of  Boston,  In  place  of 
sending  the  iron  admitted  by  them  to  be  on  hand,  they  sent 
other  iron,  of  an  inferior  quality,  by  means  of  which  the 
plaintiffs  sustained  a  loss  of  at  least  $50,000.  Why,  then, 
should  not  the  plaintiffs  recover  7  We  are  told,  indeed, 
that  there  was  no  balance  of  iron  on  hand  to  be  sent,  and 
no  representation  or  warranty  that  there  was.  But  is  this 
a  just  view  of  the  contract,  or  of  the  evidence?  Are  not 
the  defendants  in  this  double  predicament?  1.  They 
assured  the  plaintiffs,  orally,  that  the  1500  tons  were  on 
hand.  By  that  means  they  induced  them  to  enter  into 
the  second  contract  They  are  estopped,  therefore,  from 
now  asserting  the  contrary.  The  case  against  them,  in 
that  view,  is  this:  they  admitted  that  the  iron  was  on 
hand,  and  agreed  to  transport  it  They  have  not  trans- 
ported it,  and  for  not  doing  so  are  responsible.  This  is 
true,  whether  the  written  paper  (the  second  contract)  con- 
tains a  representation  or  not    2.  This  paper  does  contain 
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a  representation,  or  agreement,  that  there  was  such  a  bal- 
ance on  hand.  The  reasoning  of  the  learned  judge  is  thus 
stated,  repeating  the  words  of  the  contract  He  says: 
'^  I  do  not  regard  that  either  as  a  representation  or  war- 
ranty that  there  was  any  such  iron  on  hand,  or  any  agree- 
ment  to  cariy  any  particular  iroa  designated  and  separated 
from  all  other  iron.  It  is  rather  a  description  of  what  par- 
ticular iron  was  to  be  sent,  the  source  from  which  it  was 
to  come,  restricting  it  to  iron  which  was  furnished  or  to 
be  furnished;  under  the  contract  of  Weld  k  Go.  with  the 
railroad  company."  But  is  not  this  an  error?  An  agree- 
ment is  to  be  interpreted  as  the  party  making  it  supposed 
the  other  understood  it.  Can  there  be  any  doubt,  t^at  the 
plaintiffs  understood  this  to  mean,  that  there  were  so  many 
tons  on  hand  of  the  iron  originally  imported,  and  that  the 
defendants  undertook  to  transport  that  to  San  Francisco  ? 
See  how  otherwise  the  defendants  may  escape  all  response 
ibility  whatever.  They  may  escape  from  the  consequences 
of  the  misrepresentation,  if,  as  the  court  says,  it  was  im- 
material ;  and  they  may  escape  from  the  consequences  of 
the  contract,  if,  as  the  court  says,  there  was  no  misrepre^ 
sentation  ?  The  construction  which  the  judge  gave  to  the 
stipulation  adds  to  it,  in  effect,  the  words,  ^^  if  there  is  any," 
so  as  to  read:  Messrs.  Gliddon  &;  Williams,  and  Flint, 
Feabody  k  Co.,  ^^  agree  to  send  forthwith  to  San  Francisco 
all  the  balance  of  the  iron  for  said  railroad  now  lying  in 
Boston  or  New  York,  amounting  to  about  1500  tons,  if 
there  is  any."  Let  us  imagine  tiiat  ^t  had  been  proposed 
at  the  time  to  insert  such  words.  Either  the  person  pro- 
posing to  do  so  would  have  been  laughed  at  as  a  fool,  or 
denounced  as  a  knave.  Will  it  be  said,  however,  as  it  was 
said  at  the  trial,  that  the  plaintiffs  received  the  iron,  and 
that  debars  them  from  recovering  damages  for  non-fiilfill* 
ment  of  the  contract  ?  If  so,  we  answer :  1.  That  regard- 
ing the  statement  about  the  iron  being  on  hand,  and  origin- 
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ally  imported  under  the  contract,  as  a  warranty,  (which  it 
really  was,)  the  rule  is  well  established,  that  the  accept- 
ance of  an  article,  and  paying  for  it,  does  not  preclade  the 
purchaser  from  afterwards  recovering  from  the  seller  dam- 
ages for  breach  of  the  warranty.  (Pateshall  v.  Tranterj 
3  Ad.  d  EL  103.  Coventry  v.  MoNery,  13  Irish  G.  L.  160- 
163.)  2.  That  if  the  statement  was  not  a  warranty,  still 
the  purchaser  is  not  precluded  from  claiming  damages, 
unless  he  had  notice  of  all  the  defects  of  the  article,  and 
was  in  a  situation  to  reject  it,  without  serious  loss  or  in- 
convenience. The  rule  is  one  of  acquiescence  or  waiver. 
{8edg,  on  Dam.  287,  M  ed.  1  Parn.  on  Oont.  592,  5th  ed. 
Yaorh$e8  v.  Harl,  2  Hill,  288,  Shields  v.  Pettee,  2  San^f. 
262.  J^A  V.  Carpenter,  43  Barb.  40.  Beed  v.  BandaU, 
29  N.  T.  358.)  Suppose  the  Atlantic  cable  had  been  manu- 
fiEtctured  by  two  establishments,  and  the  first  portion  used 
had  proved  good,  but  the  other  had  been  found  in  mid- 
ocean  to  be  defective,  is  it  the  rule  of  law*,  that  if  the  com- 
pany did  not  forthwith  turn  back  and  tender  the  bad 
portion  to  the  manufacturers,  it  was  bound  by  its  acqui- 
escence to  pay  the  full  price  for  the  inferior  thing?  In 
the  present  case,  the  plaintifiTs  could  not  foresee  the  prin* 
cipal  defects  till  the  iron  was  used;  and  if  they  had  fore- 
seen them,  they  were  in  a  situation  in  which  they  could 
not  return  the  iron,  or  refrain  from  putting  it  down.-  That 
it  did  not  satisfy  the  contract,  was  known  beforehand  to 
the  defendants,  and  not  to  the  plaintiffs.  One  of  the  de- 
fendants was  a  director  of  the  railway  company ;  and^  as 
such,  claimed  damages  of  the  plaintiffs  for  not  furnishing 
the  stipulated  iron.  It  is  not  conceivable  that,  under  such 
circumstances,  the  plaintiffs  are  precluded  from  claiming 
that  the  defendants  shall  make  good  to  them  the  loss 
which  they  have  sustained  by  what  was,  on  the  part  of  the 
defendants,  equally  a  breach  of  faith  and  a  breach  of 
contract 
Vol.  LVnL  9 
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C.  O'OanoTy  for  the  defendants. 

I.  Neither  by  their  original  agreement  with  the  railroad 
company,  dated  March  17,  1854,  nor  by  their  subsequent 
agreement  with  the  plaintiffs,  dated  January  15,  1855,  did 
the  defendants  warrant  to  the  purchasers  the  quality  of 
the  iron,  or  anything  concerning  it.  1.  The  iron  was  pur- 
chased by  the  company  from  Wm.  F.  "Weld  &  Co.  The 
defendants  were  not  the  sellers.  On  the  contrary,  they 
were  the  agents  of  the  purchasers,  and  sureties  for  them 
to  the  sellers.  Their  duty  was  merely  to  receive  such  iron 
as  Wm.  F.  Weld  &  Co.  should  produce  to  them  for  trans- 
portation, forward  it  to  San  Francisco,  and  there  conduct 
the  business  of  the  purchasers  in  respect  to  it  2.  The 
reference  to  the  balance  of  the  iron,  in  the  first  clause  of 
the  agreement  between  the  defendants  and  the  plaintiffs, 
dated  January  15, 1855,  is  not  an  undertaking  or  warranty 
by  the  defendants  that  there  was  then  ^'  lying  in  Boston 
or  New  York "  specific  iron  which  "  was  originally  pur- 
chased by  C.  L.  Wilson  from  W.  F.  Weld  &  Co."  (a.)  If 
those  descriptive  or  demonstrative  words  could  be  re- 
garded as  a  representation,  undertaking  or  warranty  of 
any  fact  in  regard  to  said  Iron,  it  could  only  be  an  under- 
taking, by  and  on  the  part  of  the  employers,  Kobinson, 
Seymour  &  Co.,  with  their  agents  and  carriers,  the  defend- 
ants, that  there  was  a  lot  of  iron,  substantially  as  de- 
scribed, which  they,  the  defendants,  were  to  have  the  job 
of  carrying.  ((.)  In  fact,  these  words  are  a  mere  indica- 
tion to  the  carriers,  of  the  things  to  be  carried. 

n.  Even  if  Weld  &  Co,  were  under  no  obligation  to  set 
apart,  in  Wales,  certain  particular  rails,  to  keep  the  same 
scrupulously  separate  from  all  other  rails,  and  to  deliver 
the  same  identical  rails  to  the  purchasers,  there  is  just 
enough  in  the  contract  of  Weld  &  Co.  to  excite  such  a 
conceit  in  the  mind  of  a  litigious  person  who  was  wholly 
unacquanted  with  maritime  commerce ;  but  its  provisions, 
taken  together,  forbid  such  a  construction.     1.  The  deliv- 
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ery  by  Weld  &  Co.  was  to  be  in  San  Francisco,  "within 
reach  of  the  ships'  tackles.*'  The  railroad  company  was  to 
pay  for  the  iron  only  "in  notes  payable  in  six  months  from 
the  arrival  of  each  shipment  of  iron  at  San  Francisco." 
The  "freights  and  other  charges"  were  also  to  be  paid 
only  "on  its  arrival  at  San  Francisco."  So  it  will  be  seen 
that  not  only  did  the  sellers  take  upon  themselves  tiie 
dnty  of  safe  delivery  at  San  Francisco,  and  the  risk  of  non- 
delivery from  the  perils  of  the  sea,  bnt  they  explicitly 
renounced  all  claim  to  payment  for  the  iron,  or  to  reim- 
bursement for  the  charges,  including  freights,  premiums 
of  insurance,  &c.,  unless  there  was  an  actual  arrival  qf  the 
iron  "  at  San  Francisco."  As  to  the  necessity  of  an  actual 
delivery  by  Weld  &  Co.  at  San  .Francisco,  the  contract  is 
most  precise  and  definite  in  all  its  aspects.  When  the  word 
**  delivery  "  is  employed  in  connection  with  Wales  or  Bos- 
ton, the  language  is  always  "  ready  for  delivery."  2.  The 
references  to  Wales  and  Boston,  in  connection  with  the 
word  "delivery,"  related  exclusively  to  time.  The  object 
was  to  accelerate  action  by  Weld  &  Co.  The  delivery 
alluded  to  in  these  instances  was  not  a  delivery  to  the  pur- 
chasers, but  a  delivery  on  shipboard.  Weld  &  Co.  did  not 
bind  themselves  to  deliver  on  shipboard  by  the  times 
named,  but  only  to  be  ready  for  such  a  delivery.  The  rea- 
son for  this  is  apparent  Freighting  vessels  cannot  always 
be  procured,  and  it  was  provided  that  the  compahy  should 
"  take  all  risk  and  responsibility  of  procuring  vessels  to 
transport  said  iron  from  Wales  to  Boston,  and  from  Bos- 
ton to  San  Francisco."  This  was  to  prevent  any  charge 
of  delinquency  against  the  sellers,  in  case  of  an  unavoid- 
able delay  in  procuring  transportation.  3.  Although  the 
company  was  ultimately  to  pay  all  freight  and  charges, 
from  the  loading  on  shipboard  at  the  "  first  port  of  ship- 
ment in  Wales,"  including  premiums  of  insurance,  yet 
Weld  k  Co.  were  to  advance  all  these  charges,  and  were 
"  to  be  repaid "  only  "on  arrival  of  the  iron  at  San  Fran- 
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<UBCO."  Quite  in  keeping  with  all  this,  is  the  absence  of 
any  stipulation  giving  the  purchasers  an  interest  in  the 
policies  of  insurance,  or  a  right  to  recover  thereon  in  case 
of  loss.  That  was  to  be  the  sellers'  resort  for  indemnity, 
in  case  a  peril  of  the  sea  should  prevent  them  from  making 
delivery  at  San  Francisco.  4.  All  these  complex  provis- 
ions grew  out  of  the  fact  that  there  was  no  market  price 
for  such  iron,  in  this  country.  Although  the  purchaser 
buys  the  article  deliverable  here,  he  is  obliged  to  pay  the 
price  ruling  at  the  time  in  the  foreign  market,  with  inter- 
est from  shipment  there^  and  the  whole  cost  of  delivery 
added  thereto.  Accordingly,  the  price  agreed  upon  in 
this  contract  was  ^^48  per  ton  "free  on  board  in  Wales." 

5.  A  particular  kind  of  r^ils  was  not  contemplated  by  the 
contract  They  were  only  to  be  "like"  the  "patterns 
agreed  upon."  They  were  not  required  to  be  of  Thomp- 
son &  Forman's  manufacture.  If  from  "manufacturers  of 
equal  celebrity,"  it  would  suflBce,  provided  they  were 
of  their  (t.  e.  such  other  manufacturers')  best  quality." 

6.  Freights,  insurance,  and  the  ordinary  shipping  charges 
during  the  same  period,  in  the  same  trade  and  on  the  same 
commodity,  are  so  nearly  alike  that  the  price  being  made 
up  of  these  cannot  reasonably  impress  upon  this  contract 
the  identical^aiUnotion  of  the  plaintiffs.  If  a  shipment  in- 
tended for  a  purchaser  who  failed,  should  reach  Boston, 
whilst  a  Shipment  made  to  supply  these  purchasers  was 
lost  on  the  voyage,  the  sellers  would  not  be  excused  for 
declining  to  deliver  the  former.  The  mere  intentions  or 
mental  emotions  of  the  manufacturer  should  not  govern ; 
in  many  cases  it  might  be  impossible  to  prove  them* 

7.  The  original  agreement  was  dated  March  10, 1854.  It 
provided  that  400  to  500  tons  should  be  ready  for  delivery 
in  Boston  within  fifty  days.  Surely  Weld  k  Co.  did  not 
undertake,  at  that  season,  to  send  to  Wales  and  get  a  load 
of  iron  shipped  thence,  and  in  Boston,  within  fifty  days. 
And,  besides,  the  contract  between  the  defendants  and  the 
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railroad  company,  made  March  17,  1854,  contains  two  dia* 
tinct  statements  that  part  of  the  purchased  iron  was  then 
in  Boston.  It  says,  "  the  balance  of  the  order,  that  part  of 
it  which  M  to  eome  from  England."  Again,  '*  it  is  under- 
stood that  as  a  large  part  of  this  railroad  iron  is  to  be  re- 
ceived from  England,  no  definite  period  can  be  fixed  for 
its  shipment  from  Boston."  Now  the  necessity  of  com- 
puting charges,  kc.  from  the  time  of  the  first  shipment  in 
"Wales,  applied  as  fiilly  to  whatever  amount  Weld  &  Co. 
had  ready  in  Boston  at  the  date  of  the  contract,  as  to  that 
which  was  thereafter  to  be  imported.  This  circumstance 
is,  alone,  sufficient  to  repel  any  faint  argument  in  favor 
the  identical-rail-notion  that  could  be  deduced  from  the 
reference  to  charges.  8.  The  agreement  made  by  these 
plaintiffs  with  the  defendants,  January  15,  1855,  is  con- 
clusive evidence  that  the  plaintiffs .  tiiemselves  did  not 
consider  this  contract  of  the  company  with  Weld  &  Co. 
a  purchase  of  specific  articles,  as  they  now  pretend.  That 
agreement  expressly  states  that  the  iron  to  be  sent  to  San 
Francisco  was  then  "lying  in  Boston  or  New  York;"  and 
it  refers  to  the  shipment  thereof  '^  from  eitJier  Boston  or 
New  York."  In  fact,  two-thirds  of  it  was  shipped  from 
New  York,  and  received  without  objection  on  that  account. 
Could  this  have  been  specific  iron  shipped  from  Wales  to 
Boston,  to  go  thence  to  San  Francisco  ?  9.  Prima  fackj 
the  identical-rail-notion  would  have  had  more  reason 
or  color,  if  the  plaintiffs  had  contended  that  the  original 
contract  with  Weld  &  Co.  was  for  specific  rails  to  be 
thereafter  manufactured  to  order,  according  to  the  pat- 
terns. And  there  are  words  in  the  contract  which  might  be 
wrested  to  &vor  this  construction.  But  the  fiacts  noted  in 
the  preceding  subdivision  7,  conclusively  repel  it;  and 
Bobinson  could  not  help  swearing  to  the  well  known  &ct 
that  Weld  &  Co.  were  constantly  "  receiving  and  selling 
iron  of  the  same  make  and  pattern,  from  the  same  par- 
ties."   10.  Unless  there  be  a  clear  indication  to  the  con- 
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trary,  a  contract  for  the  sale  and  delivery  of  merchandise 
of  a  particular  kind  or  description  is  never  deemed  a  sale 
ofspectfie  articles;  but  an  executory  agreement  for  the  sale 
of  any  articles  answering  the  description  which  the  seller 
may  deliver  or  tender.  11.  The  references  to  acts  in 
Wales,  as  a  guide  in  ascertaining  the  price  to  be  paid  the 
purchaser,  cannot  be  used  for  the  totally  different  purpose 
of  converting  the  contract  into  a  sale  of  specific  articles. 

m.  The  identical-rail-notion  being,  as  is  above  shown, 
wholly  unfounded,  the  alleged  misrepresentation,  if  made, 
was  perfectly  immaterial 

lY.  The  railroad  company  had  made  its  own  contract 
with  Weld  &  Co.,  and  furnished  its  patterns.  The  defend* 
ants  had  no  connection,  directly  or  indirectly,  with  ques- 
tions of  quality,  kind  or  fitness ;  and  the  alleged  repre- 
sentations bore  upon  none  of  these  questions.  Robinson 
does  not  pretend  to  have  directed  his  inquiries  to  any  of 
these  particulars.  His  painty  as  he  states  it,  is  a  merely 
technical  one ;  it  is  such  as  a  captious  person  might  devise 
to  "  wriggle  out  of  a  contract."  So,  if  the  identity  was  not 
material,  the  plaintiffs'  sole  point  failed. 

y.  If  the  identity  of  the  iron  had  been  material,  the 
plaintiffs  failed  to  establish  a  case.  1.  One  of  the  seller 
firm,  one  of  the  intended  carrier  firm  and  two  of  the  con- 
signor firm  were  present  The  joint  guarantor  interest 
was  duly  represented.  The  question  put  by  thb  proposed, 
new  party,  Bobinson,  looked  to  the  substitution  of  his  firm 
in  place  of  the  railroad  company.  His  question  was  ad- 
dressed to  each  of  the  three  firms  present,  by  its  repre- 
sentatives ;  and  it  must  have  been  understood  as  a  call 
upon  each  to  say  whether  Ms  firm  was  ready  to  comply 
with  such  firm's  part  of  the  contracts.  The  identity  of  the 
iron  was  a  point  for  Weld  to  answer.  "No  one  else  could 
possibly  have  been  able  to  answer  it.  It  related  to  a  mat- 
ter necessarily  outside  of  the  personal  knowledge  of  Flint 
and  Gliddon,  or  either  of  them.    2.  This  meeting  was  held 
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because  Robinson  ^*  had  notified  them,  (i.  e.  all  these  three 
firms,)  by  letter  from  New  York,"  to  meet  him.  In  his 
cross-examination  he  states  that  his  inquiry  about  the  iron 
was  answered  at  this  interview.  The  answer  was,  ^^  that 
they  had  the  iron  on  hand."  He  don't  remember  who 
made  that  answer.  He  knows  that  it  was  not  Mr.  Gliddon. 
That  Weld  did  not  give  the  answer,  is  a  mere  conjecture. 
A.  ^^  I  feel  sure  that  he  did  not,  because  the  only  answer 
he  gave  was  the  answer  about  which  we  quarreled.  Q,  He 
took  no  part  in  the  ^conversation  ?  A,  I  presume  he  did; 
but  do  not  remember  the  particulars."  Had  a  jury  turned 
their  back  upon  common  sense^  and  from  this  evidence 
found  a  verdict  that  the  carriers  gave  the  answer,  and, 
therefore,  mulcted  them  in  damages  for  fraud,  would  it 
not  have  been  the  duty  of  the  court  to  set  it  aside  as  wholly 
without  rational  support  3.  The  fair  interpretation  of 
the  first  conversation  is  that  Weld's  firm,  through  Mr. 
Weld,  and  the  two  defendant  firms,  on  their. parts,  respect- 
ively, represented  each  its  own  ability  to  carry  out  its  own 
contract,  and  not  that  either  represented  anything  in  rela- 
tion to  other.  It  was  well  nigh  impossible  that  either 
could  know  anything  about  the  ability  or  the  other.  And, 
certainly,  there  was  no  affectation  of  any  such  positive 
knowledge.  4.  To  create  a  liability  for  damages  conse- 
quent upon  representations  alleged  to  be  false,  the  plaintiff 
must  show,  1st  That  the  representation  was  untrue. 
2d.  That  the  defendants  knew  it  was  untrue.  (Case  v. 
BmghUm,  11  Wend.  108.  WiUiams  v.  Wood,  14  id,  126.  Free- 
man  v.  Baker,  5  Bam.  dt  Ad.  797.  2  Steph.  N.  P.  1281.) 
3d.  That  the  defendants  made  the  representation  with  in- 
tent to  deceive.  {Young  v.  Oovel,  8  I.  R.  23.  Addington 
v.  Allen^  11  Wend.  374.  WiUmk  v.  Vanderveery  1  Barb.  599. 
White  V.  Merritt,  7  N.  T.  352.  Zabriskie  v.  iSmith,  13  id. 
322,  330.  Oazeaux  v.  Maliy  25  Barb.  583,  584.)  4th.  That 
the  plaintiff  acted  in  reliance  on  the  defendant's  represen- 
tation, under  circumstances  in  which  he  had  a  right  to 
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rely  thereon.  5th.  That  he  was  deceived  thereby^  and  so 
induced  to  change  his  relation  to  the  subject,  to  his  dam- 
age. 5.  There  was  an  utter  want  of  proof  that  the  defend- 
ants knew- that  the  representation  was  untrue.  The 
plaintiff  was  in  communication  with  Weld ;  and  for  aught 
that  appears^  the  defendants  believed,  as  fully  as  the 
plaintiff  could  have  believed,  that  Weld  told  the  truth. 
( Van  JEpps  v.  Harrison^  5  Hilly  69,  and  ea$e$  there  cited. 
Davie  v.  Meeker,  5  /.  JZ.  354.)  (a.)  The  plaintiff  being  in 
personal  communication  with  Weld  for  the  very  purpose  of 
obtaining  the  information,  Weld  being  the  very  person  who 
h&d  actual  knowledge  on  the  subject,  the  defendants  would 
not  be  liable  if  Weld  deceived  the  plaintiff;  for  there  is 
no  presumption  that  they  were  not  also  deceived.  (2  StepK 
N.  P.  1281,  and  caeee  cited.)  (b.)  The  defendants  had  rea- 
sonable ground  for  believing  Weld's  representation  to 
be  true ;  consequently,  no  action  lay  against  them.  {See 
McOracken  v.  OholweU,  4  8eld.  133.)  6.  If  Gliddon,  at  a 
period  long  subsequent  to  these  transactions,  did  say  it  was 
not  the  same  identical  iron,  the  circumstances  connected 
with  that  statement  show  that  he  neither  admitted,  nor 
was  understood  tcfadmit,  that  he  had  any  such  knowledge 
when  the  original  representation  was  made.  It  was  a  just 
inference  established  by  the  prior  evidence,  that  at  the 
time  of  the  Boston  conferences  in  January,  1855,  Weld 
was  the*8ole  originator  of  the  supposed  representation  that 
it  was  the  same  identical  iron ;  and  there  was  nothing  in 
the  subsequent  conversation  to  vary  this.  7.  It  is  settled 
law  that  a  plaintiff  should  be  nonsuited  whenever  the  evi- 
dence is  such  that  a  verdict  in  his  favor  would  be  set  aside 
on  motion.  {Rudd  v.  Davie,  7  HUly  529.  People  v.  Cooky 
4  Sdd.  70.  Gox  v.  Hickman,  8  Houee  of  Lords  Oases,  299.) 
VL  Even  if  the  iron  originally  imported  t6  comply  with 
the  order  had  been  all  sold  to  others,  the  company  would 
not  have  thereby  acquired,  as  the  plaintiffs  mistakenly 
suggest^  a  right  to  abandon  the  contract  with  Weld  &  Co. 


NEW  YOEK— NOVEMBER,  1870.  137 

Bobinsozi  r.  Flint. 

Neither  did  any  obligation  rest  upon  Weld  k  Co.  by  force 
of  their  agreement,  to  have  on  hand  in  Boston  in  January, 
1855,  any  rails  whatever.  1.  As  before  stated,  the  sub- 
stance of  Weld  &  Co.'s  contract  was  to  deliver  4*ailB  in  San 
Francisco.  What  is  said  about  Wales  has  reference  only 
to  computations  of  interest  and  the  acceleration  of  delivery 
in  San  Francisco.  2.  The  first  lot,  say  500  tons,  was  all  at 
San  Francisco  before  20th  November,  1854.  The  charges 
on  this  quantity,  amounting  to  ^19,000,  were  to  have  been 
reimbursed  in  cash,  and  the  price  of  the  iron  paid  by 
properly  secured  notes  ^^  on  arrival."  In  January,  1855, 
the  company  was  altogether  in  default  It  had  paid  nothing ; 
it  had  secured  nothing ;  and  it  was  not  until  Robinson's 
return  to  California  in  the  summer  of  1855,  that  any  of 
these  payments  were  made,  or  any  of  the  iron  received. 
3.  The  business  lay  in  this  condition  when  Robinson 
visited  Boston  in  January,  1855.  It  would  have  been 
most  unreasonable  to  require  that  Weld  &  Co.  should  keep 
the  identical  rails  of  the  other  1500  tons  on  hand  in  Bos- 
ton all  this  time  awaiting  a  resuscitation  of  this  dormant 
company. 

Vn.  If  Weld  &  Co.  were  the  defendants,  the  accept- 
ance and  use  of  the  rails  would  bar  the  plaintiff'  action. 
{SaUslury  v.  Stainer^  19  Wend,  159.  Hargoui  v.  Stone, 
5  N.  7.  73, 86, 87.  Sprague  v.  Blake,  20  Wend.  61.  Satvard 
V.  Hoeyj  23  id.  352  to  354.  Byland  v.  Sherman,  2  E.  D. 
Smith,  234  Eb/  v.  O'Leary,  Id.  355.  Wanrm  v.  Van  Pelt, 
4  id.  202.) 

Vm.  The  rulings,  in  the  course  of  the  trial  were  unex- 
ceptionable. The  exceptions  should  be  overruled  and  the 
nonsuit  affirmed. 

By  the  Court,  Cardozo,  J.  The  complaint  was  properly 
dismissed,  in  both  aspects  in  which  the  cause  of  action 
was  presented. 

There  was  no  warranty  upon  the  part  of  these  defend- 
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ants  as  to  the  iron.  Their  undertaking,  in  that  respect, 
was  to  send  to  San  Francisco  iron  lying  in  Boston  or  New 
York,  and  a  suitable  description,  so  as  to  identify  it,  was 
inserted  in.  the  contract.  If  the  article  was  not  at  the 
places  from  which  they  were  to  transport  it,  they  could 
not  send  it,  and  the  omission  would  be  no  breach  on  their 
part.  The  language  was  simply  descriptive,  and  did  not 
constitute  a  warranty  that  the  particular  article  existed. 

On  the  other  branch  of  the  case  it  is  enough  to  say  that 
there  is  not  any  evidence  that  these  defendants  knew  the 
representation,  if  made  by  them,  (which  it  is  not  neces- 
sary to  determine,)  to  be  false.  The  very  gist  of  the  action 
for  deceit  is  the  fraudulent  intent  with  which  the  repre- 
sentation is  made ;  and  that  intent  is  not  established  by 
proof  merely  of  the  falsity  of  the  representation;  but 
knowledge  when  it  was  made,  by  the  party  making  it,  that 
it  was  false,  must  be  shown.  {Marsh  v.  Falker^  40  N.  T. 
562,  and  cases  cited.) 

There  is  no  proof  that  these  defendants,  if  they  made 
the  representations,  did  not  believe  them  to  be  true.  The 
fact  as  to  the  identity  of  the  iron  was  matter  within  the 
knowledge  of  "Weld  A;  Co.;  and  it  is  quite  likely  that 
whatevever  information  the  defendants  possessed  was  ob- 
tained from  that  firm.  And  there  is  nothing  to  show  that 
they  did  not  believe,  or  had  not  the  right  to  believe,  in 
the  truthfulness  of  the  information  they  had  acquired. 
.  I  think  the  judgment  should  be  affirmed,  with  costa 

Judgment  affirmed. 

[FiBBT  Bbfabtkbht,  Gbhbbal  Tbbk,  at  New  Tork,  November  1,  1870. 
Jf^roAam,  P.  J.,  and  Geo,  Q,  Barnard  and  Oardoeo,  Justdoes.] 
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The  Pboplb,  ex  rel  Eanney,  vs.  Thb  Board  of  Supbrvibors 

OP  Cortland  County. 

To  provide  is  advance  for  the  offidal  printing  of  the  Beveral  county  officers, 
18  no  part  of  the  duty  of  a  board  of  saperviaors. 

The  board  has  no  authority  or  power,  except  what  is  derived  from  the  statute ; 
and  the  statute  does  not  authorize  or  empower  them  to  contract,  in  advance, 
for  such  printing. 

They  have  no  power  or  authority  to  direct  the  derk  of  the  board  whom  he 
aball  employ  to  do  his.  official  printing ;  or  to  direct,  in  advance,  what  price 
he  shall  pay,  or  agree  to  pay. 

When  a  bill  is  presented,  for  services  rendered  to  the  county,  the  supervisors — 
unless  the  compensation  for  such  services  be  fixed  by  law,  authority,  custom 
or  binding  contract— have  to  consider  and  pass  upon  the  chaiges,  and  allow 
BQch  sum  as  in  their  judgment  is  right  and  proper.  In  such  cases,  they 
have  a  diaertiitm,  which  will  not  be  interfered  with  by  a  fjumdanuta  directing 
how  that  discretion  shall  be  exercised. 

If  the  statute  prescribes  the  sum  to  be  received  for  such  services,  the  board 
are  required  to  allow  the  bill  according  to  such  statute.  They  have  no  dis- 
cretion over  it. 

If  the  sum  is  fixed  by  a  binding  contract,  the  board  are  equally  bound  to 
allow  the  bill,  in  accordance  therewith. 

The  contracts  of  a  county  clerk,  in  the  name  of  the  county,  for  printing  neces- 
sary and  proper  to  enable  him  to  perform  the  duties  of  his  office,  are  bind- 
ing upon  the  county. 

And  an  individual  having  been  employed  by  a  county  derk  or  surrogate  to  do 
his  printing  at  an  agreed  price,  such  employment  being  within  the  scope  of 
the  derk^s  or  surrogate's  authority,  and  the  sum  agreed  to  be  paid  being  no 
more  than  a  reasonable  compensation  for  the  services,  the  board  of  supervisors 
are  not  at  liberty  to  interfere  with  sudi  contract,  but  should  cause  to  be  levied 
and  paid  the  amount  due  thereon. 

The  relator  having  done  printing  for  the  sheriff,  at  his  request,  but  without  any 
contract  as  to  the  price,  such  printing  consisting  of  legal  notices  required 
by  law  to  be  published ;  EM  that  he  was  entitled  to  charge  therefor  the 
sum  allowed  by  law ;  and  that  the  board  of  supervisors  should  have  allowed 
him  that  amount,  without  any  deduction. 

When  the  statute  allows  an  individual  to  collect,  for  a  service  rendered  the 
county,  not  more  than  a  sum  spedfled,  he  cannot  be  compelled  to  take  less. 

When  a  newspaper  is  designated  by  a  board  of  supervisors  as  one  of  the 
papers  in  whidi  the  session  laws  shall  be  published,  in  the  absence  of  any 
contract  with  the  proprietor,  as  to  his  compensation,  he  is  entitied  to  the 
compensation  prescribed  by  law ;  and  the  board  of  supervisors  has  no  right 
to'teduce  the  allowance  to  him  below  that  amount. 

After  a  board  of  supervisors  had  passed  upon  an  account  presented  by  the 
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relaUM*,  it  caused  to  be  made  and  delivered  to  him,  an  order  on  the  treasnrei'y 
for  the  payment  of  the  amount  allowed.  The  relator  reftased  to  receive  it 
in  Itill  of  hifl  claim,  and  notified  the  person  handing  it  to  him  that  he  should  ^ 
at  once  commence  a  proceeding  to  compel  the  board  to  allow  him  the  balance 
claimed.  He  subsequently  tendered  back  the  order  to  the  same  person,  who 
refused  to  receive  it.  He  afterwards  receiyed,  and  retained,  the  avails  of 
the  order.  Heid  that  the  relator  was  not  ettopptdj  by  this  act,  from  disput- 
ing the  correctness  of  the  action  of  the  board. 
And  that  the  act  of  receiving  the  money  on  the  order,  and  retaming  it,  was  no 
accord  and  satis&ction,  because  the  relator  refused  to  receive  it  in  full. 

APPLICATION  for  a  mandamus,  to  be  directed  to  the 
defendants,  requiring  them  to  audit  and  allow  certain 
claims  of  the  relator  against  the  county  of  Cortland,  for 
printing. 

The  action  was  tried  at  a  special  term,  before  Justice 
Murray,  without  a  jury,  a  jury  trial  having  been  waived 
by  the  parties.  Such  justice,  after  hearing  the  proofis  and 
allegations  of  the  parties,  found  the  following  facts : 

On  the  21st  of  November,  1868,  the  board  of  super- 
visors of  the  county  of  Cortland  passed  a  resolution  that 
its  clerk  should,  for  two  weeks  after  that  date,  receive 
sealed  proposals  for  printing,  per  folio,  all  blanks  and  the 
court  calendars  necessary  for  the  use  of  the  county  judge 
and  surrogate,  also  for  the  district  attorney,  sheriff  and  the 
county  clerk ;  and  that  each  of  said  officers  be  required 
to  certify  and  report  to  the  board  the  number  of  folios  of 
printing  that  should  be  done  for  them,  respectively,  to  . 
supply  them  with  such  blanks.  That  the  said  clerk,  on 
the  8th  of  December,  1868,  at  2  p.  m.,  should  open  said 
sealed  proposals,  in  the  presence  of  the  board ;  which 
should  award  the  contract  for  such  printing  to  the  lowest 
responsible  bidder.  The  clerk  gave  notice  and  received 
proposals  in  pursuance  of  said  resolution.  Three  propos- 
als were  made,  and  opened,  on  the  said  8th  of  Decem- 
ber, among  which  was  one  by  B.  B.  Jones,  that  he  would 
print  the  blanks  for  the  use  of  the  several  officers,  for 
thirty  cents  per  folio  for  the  first  hundred,  and  twelve 
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cents  per  folio  for  each  hundred  after  the  first;  court 
calendars  for  ninety  cents  per  page,  in  proper  binding. 
The  board  adopted  a  resolution  that  its  clerk  be  requested 
to  enter  into  a  contract  with  said  Jones  to  furnish  the 
blanks  for  the  use  of  the  several  county  officers,  and  also 
the  court  calendars,  in  accordance  with  his  offer,  and 
notify  the  several  counly  officers  of  said  contract,  and 
request  them  to  give  all  orders  for  what  blanks  they  might 
need  in  their  respective  offices  to  the  said  Jones,  a  reason- 
able time  before  they  were  needed.  The  clerk  gave  notice 
to  the  several  officers,  in  accordance  with  said  resolution. 
The  relator  made  no  proposition  to  do  this  prinjtiug.  On 
the  20th  of  November,  1868,  the  said  board  duly  elected 
the  '^  Cortland  County  Standard,"  the  paper  of  which  the 
relator  was  proprietor,  as  one  of  the  county  papers  to  pub- 
lish the  session  laws  of  1869.  There  was  no  agreement 
between  the  relator  and  said  board,  as  to  what  he  should 
have  for  publishing  the  said  laws.  The  relator  had  made 
no  proposition  as  to  what  he  would  do  it  for.  During  the 
winter,  spring  and  summer  of  1869,  the  relator  duly  pub- 
lished the  laws  of  that  year,  of  which  there  were  885 
folios. 

The  relator  made  out  an  account  against  the  county, 
for  printing  done  by  him,  under  various  contracts,  accord- 
ing to  the  contract  prices.  That  which  was  done  at  the 
request  of  the  sheriff  before  May  11, 1869,  was  charged 
according  to  the  act  of  1859;  that  which  was  done  after- 
wards was  charged  under  th^  act  of  1869.  That  the  print- 
ing so  done  was  worth  what  the  relator  charged,  according 
to  the  usual  rates  charged  by  printers.  That  he  charged, 
in  his  account  for  printing  the  session  laws,  ^442.50, 
which  was  at  the  rate  of  &fty  cents  per  folio,  and  his  ac- 
count was  made  up  by  adding  the  said  (442.50  to  an  item 
of  1357.70  for  other  printing,  making,  in  all,  $800,20. 
The  relator  presented  this  account  to  the  board  of  super-^ 
visors,  at  its  annual  meeting,  in  November,  1869.    The 
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account  presented  was  verified,  and  no  objection  was  made 
by  the  board  that  it  was  not  duly  and  properly  verified. 
The  account  was  referred  to  a  committee  of  the  board  for 
examination.  While  the  committee  had  it  under  consid- 
eration,  the  board,  on  the  17th  of  iN'ovember,  1869,  adopted 
a  resolution  that  all  the  printers  of  the  county  who  had 
printed  blanks  and  court  calendars  for  any  of  the  officers  of 
the  county,  should  not  be  allowed  any  more  for  such  print- 
ing, than  the  price  agreed  upon  in  the  contract  with  Jones. 
Afterwards,  the  committee  reported  in  &vor  of  auditing  the 
account  at  $313.10,  without  stating  what  items,  or  parts 
of  items,  of  the  account  were  rejected  or  allowed.  The 
action  of  the  committee  was  approved  by  the  board. 
The  committee  of  the  board  did  not  notify  the  relator 
that  there  was  any  objection  to  the  account,  or  any  part 
thereof.  He  was  not  called  upon  to  explain,  or  to  give 
evidence  in  regard  to  the  account,  or  any  item  thereof 

On  the  11th  of  May,  1869,  an  act  was  passed,  by  the 
legislature,  allowing  printers,  for  printing  the  session  laws, 
not  to  exceed  fifty  cents  for  each  folio,  and  not  less  than 
thirty,  as  the  board  should  determine.  The  relator  printed 
885  folios  of  session  laws,  which,  at  thirty  cents  a  folio^ 
would  be  $265.50,  leaving  only  a  balance  of  $47.60  to  pay 
for  the  other  printing,  as  allowed  by  the  board.  From 
this,  the  justice  found  that  the  board  had  not  allowed  the 
relator  what  he  was  entitled  to,  for  printing  the  session 
laws.  He  also  found  that  the  relator  printed  118  pages 
of  court  calendar,  which,  at  ninety  cents  a  page,  (the  price 
specified  in  the  Jones  contract,)  would  amount  to  $106.20 ; 
and  that  the  other  printing,  done  by  the  relator,  aside  from 
the  session  laws,  according  to  the  prices  in  the  Jones  con- 
tract, would  amount  to  $107.  From  this  he  found  that 
the  board,  in  auditing  the  relator's  account,  had  allowed 
him,  for  printing  the  session  laws,  $100,  and  for  the  other 
printing  according  to  the  Jones  contract 

The  board  caused  an  order  to  be  drawn  on  the  treasurer 


CORTLAND— MAY,  1870.  143 


The  People  v,  Sapenrisors  of  Cortland. 

of  the  county,  in  favor  of  the  relator,  for  the  amount  thus 
allowed  him,  in  full  of  his  account,  and  caused  one  of  its 
members  to  deliver  the  same  to  him.  The  relator  received 
it,  saying,  however,  he  would  not  receive  it  in  full  of  his 
claim,  and  that  he  would  commence  a  proceeding,  at  once, 
to  compel  the  board  to  allow  the  whole  account  He 
afterwards  tendered  back  to  the  person  of  whom  he  re- 
ceived it,  the  said  order.  This  proceeding  was  then  com- 
menced. The  relator  received  the  avails  of  the  order,  and 
still  has  them,  and  has  not  paid  the  same  into  court  The 
balance  rejected  amounted  to  $487.10. 

The  judge's  conclusions  of  law  were  that  the  relator  was 
not  estopped  from  disputing  the  correctness  of  the  action 
of  the  board  by  having  received  and  retained  the  order, 
and  the  avails  thereof,  in  the  manner  he  did.  That  it  did 
not  constitute  an  accord  and  satisfaction ;  and  it  was  not 
seeking  to  recover  a  split  up  claim  in  another  action. 
That  the  relator  was  entitled  to  have  that  portion  of  his 
account  which  was  for  services  done  under  contracts  with 
the  clerk  and  surrogate,  audited  and  allowed  by  the  board 
at  the  contract  prices;  and  that  portion  of  the  account 
which  was  for  printing  done  at  the  request  of  the  sheriff 
and  clerk  of  the  board  of  supervisors  should  be  audited 
and  allowed,  as  charged  in  the  account,  at  the  rates  fixed 
by  the  acts  of  1859  and  1869.  That  the  printing  done  for 
those  four  offices  amounting,  according  to  the  contract 
prices,  and  according  to  those  acts,  to  the  sum  of  $357.70, 
there  should  be  deducted  from  that  amount  the  money 
received  by  the  relator  on  said  order,  $313.10,  leaving  a 
balance  of  $44.60.  That  the  relator  was  entitled  to  in- 
terest thereon  from  the  Ist  of  February,  1870,  to  May  19, 
1870,  the  date  of  the  decision,  amounting  to  $0.93,  which, 
added  to  $44.60,  amounted  to  $45.53 ;  which  the  relator 
was  entitled  to  be  allowed  and  have  audited.  And  that 
the  relator  was  entitled  to  have  the  said  board  pass  upon 
his  account  for  printing  the  session  laws,  and  allow  him 


144        CASES  IN  THE  SUPREME  COURT. 

The  People  9.  Supervisora  of  Cortland. 

for  printing  885  folios,  at  not  less  than  thirty  cents  a  folio, 
and  not  more  than  fifty,  as  they  should  determine ;  and 
when  the  account  was  so  audited  and  allowed  for  printing 
the  session  laws,  the  board  should  add  the  amount  thereof 
to  the  aforesaid  $45.53,  allowing  interest  thereon  from  the 
19th  of  May,  1870,  and  cause  the  whole  amount  to  be 
levied  and  collected,  and  paid  to  the  relator. 

A.  P.  Sffdth  and  M.  Qoodrichy  for  tne  relator. 

M.  M.  WcOerSy  for  the  defendants. 

Murba;,  J.  In  December,  1868,  the  board  of  super- 
visors of  Cortland  county  contracted  in  advance  for  all  the 
printing  required  by  the  county  officers  of  that  county  for 
the  coming  year,  at  a  fixed  price,  with  one  Jones.  The 
county  officers  did  not  regard  that  contract  as  binding 
upon  them,  and  each  employed  the  relator  to  do  his  official 
printing.  The  clerk  and  surrogate  agreed  with  him,  as  to 
the  price  of  the  printing  done  for  each  of  them.  The  price 
agreed  upon  was  reasonable,  and  according  to  the  usual 
rates  charged  by  other  printers,  for  the  like  services,  but 
more  than  Jones  had  contracted  with  the  board  to  do  it 
for.  At  the  annual  meeting  of  the  board,  in  November, 
1869,  the  relator  presented  his  bill  for  printing  done  for 
the  clerk  and  surrogate,  according  to  the  price  agreed 
upon  between  him  and  them,  and  the  printing  done  for 
the  sheriff,  according  to  the  rates  by  statute,  and  for  print- 
ing the  session  laws.  The  board,  regarding  the  contract 
it  had  made  with  Jones  for  the  printing  of  that  year,  as 
binding  upon  those  officers,  audited  and  allowed  the  re- 
lator's bill  according  to  the  rates  prescribed  in  the  Jones 
contract  If  the  board  was  right  as  to  the  binding  nature 
of  that  contract,  it  was  right  in  allowing  the  bill  according 
to  it  The  relator,  knowing  of  such  contract,  and  agree- 
ing to  run  the  risk  of  getting  his  pay  according  to  the 
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contracts  made  with  each  officers,  Btanda  in  no  position  by 
which  he  can  be  protected  from  the  consequences  of  sach 
contract. 

To  provide  in  advance  for  the  official  printing  of  the 
several  coanty  officers  is  no  part  of  the  duty  of  the  board 
of  supervisors.  The  board,  in  performance  of  its  duty,  is 
governed  by  the  statute.  It  has  no  power  or  authority  ex- 
cept what  is  derived  therefrom.  The  statute  does  not 
authorize  or  empower  them  to  contract,  in  advance,  for 
such  printing.  (The  People  ex  rel  ffasbrouck  v.  The  Board 
of  Supervisors  of  the  County  of  New  Torky  21  Soto.  Pr.  322. 
S.  0.22i€L  71.)  It  leaves  those  officers  to  perform  their 
duties  under  the  direction  of  the  statute,  untrammeled 
and  uninfluenced.  They  take  an  official  oath  for  the  faith- 
ful performance  thereof,  and  are  responsible  to  the  power 
that  gives  them  their  official  existence,  for  the  manner  in 
which  they  do  it,  and  are  liable  to  impeachment  in  case 
they  corruptly  neglect  or  refuse  to  perform  their  duty. 
The  supervisors  have  no  supervisory  power  over  them. 
They  have  no  power  or  authority  to  direct  the  clerk  whom 
he  shall  employ  to  do  his  official  printing.  They  have  no 
power  to  direct,  in  advance,  what  price  he  shall  pay  or 
agree  to  pay.  That  trust  has  been  reposed  by  the  people 
in  him,  and  what  he  does  as  such  officer  is  entitled  to 
respect  as  the  act  of  an  officer  of  the  county. 

But  the  board  occupy  a  very  important  position.  Ko 
sum  of  money  can  be  collected  of  the  people,  for  the  pay- 
ment of  bills,  except  by  its  action.  All  bills  against  the 
county  are  to  be  presented  to  and  audited  by  it  Unless 
the  sum  for  such  services  be  fixed  by  law^  authority,  cus- 
tom or  binding  contract,  its  members  have  to  consider  and 
pass  upon  such  charges  and  allow  such  sum  as  in  their 
judgment  is  right  and  proper.  In  such  cases  their  judg- 
ment cannot  be  interfered  with  by  any  court  on  an  ap- 
plication for  a  mandamus.    In  those  cases  they  have  a 
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discretion,  and  no  court  will  interfere  by  mandamuSj  to 
direct  how  that  discretion  shall  be  exercised.  (1  OoweUf 
417.  30  How.  Pr,  173.  33  Barb,  603.  26  id.  118.  1  HiUj 
362.) 

If  the  statute  prescribes  the  sum  to  be  received  for  such 
services,  the  board  are  required  to  allow  the  bill  according 
to  such  statute.  It  has  no  discretion  over  it.  The  legis- 
lature has  passed  upon  the  question,  and  the  board  can 
only  carry  out  its  requirements.  If  the  sum  is  fixed  by  a 
binding  contract,  the  court  is  equally  bound  to  allow  the 
bill  in  accordance  therewith.  In  this  case  the  clerk  and 
surrogate  contracted  with  the  relator  to  do  the  printing  he 
did  for  them,  at  a  specified  price.  The  several  contracts 
of  the  clerk  were  for  the  printing  necessary  to  enable  him 
to  perform  the  duties  of  his  oflice.  It  was  legitimate  and 
proper  printing  for  him  to  procure  to  be  done.  (21  How. 
Pr.  322.  22  id,  71.)  As  to  such  printing,  his  contracts  in 
the  name  of  the  county  were  binding  upon  the  county. 
(3  Wend,  193.)  The  clerk  could  have  paid  for  the  print- 
ing, himself,  and  presented  his  bill  for  the  money  paid. 
(18  John,  241.)  He  could  procure  the  printing  to  be 
done  on  the  credit  of  the  county,  as  is  usual,  and  the  per- 
son doing  it  could  present  the  bill  and  be  entitled  to  be 
allowed  the  price  agreed  upon  between  him  and  the  clerk. 
The  relator  having  been  employed  to  do  his  printing  at  an 
agreed  price,  it  being  within  the  scope  of  the  clerk's  author- 
ity, the  sum  agreed  to  be  paid  being  no  more  than  a  rear 
sonable  compensation  for  the  services,  the  board  is  not  at 
liberty  to  interfere  with  that  contract,  but  should  cause  to 
be  levied  and  paid  the  amount  due  thereon.  If  a  dealer  of 
mechanic  makes  a  contract  with  a  public  ofiicer,  in  the 
name  of  the  county,  as  to  a  matter  within  the  scope  and 
authority  of  that  officer,  and  a  contract  he  had  a  right  to 
make,  it  is  binding  upon  the  county,  and  must  be  per- 
formed, the  same  as  if  it  was  between  two  private  indi- 
viduals. 
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It  is  insisted,  on  the  part  of  the  board,  that  the  Jones 
contract  was  much  more  favorable  to  the  county  than  the 
relator's  contract,  and  the  clerk,  knowing  what  Jones  was 
to  do  the  printing  for,  had  no  right  to  make  a  contract 
agreeing  to  pay  a  greater  sum.  If  it  was  claimed  that 
there  was  a  fraudulent  contrivance  between  the  clerk  and 
the  relator,  to  cheat  the  county,  this  would  be  an  import- 
ant circumstance  for  consideration.  I  do  not  understand 
from  the  return  and  pleadings  that  any  such  issue  is  pre- 
sented. Neither  do  I  understand  it  to  be  claimed,  on  the 
trial,  that  there  was  any  such  fraudulent  contrivance.  It  can 
hardly  be  questioned  that  the  parties  to  the  transaction 
acted  in  good  faith.  Indeed  the  clerk  testified  that  he 
considered  the  terms  he  made  better  for  the  county  than 
the  Jones  contract,  but  I  think  it  did  not  turn  out  to  be 
80.  Fraud  would  vitiate  the  contract  he  made  with  the 
relator.  But  if  there  was  no  fraud,  the  fact  that  he  agreed 
to  give  more  than  the  Jones  contract,  has  no  legal  effect. 
It  in  no  way  changes  the  legal  aspect  of  the  case. 

The  same  reasoning  is  applicable,  in  all  respects,  to  the 
contracts  the  relator  made  with  the  surrogate.  The  con- 
tracts made  with  him  were  similarly  situated ;  the  same 
conclusions  must  be  had  as  to  them. 

As  to  the  printing  done  for  the  sheriff,  there  was  no 
contract  as  to  the  price.  The  sheriff  requested  the  relator 
to  do  it  He  did  it,  and  charged,  for  all  that  was  done 
before  the  11th  of  May,  1869,  according  to  the  law  of  1859, 
and  all  subsequent  to  that  time,  according  to  the  law  of 
1869.  The  printing  consisted  of  legal  notices  required  by 
law  to  be  published.  Chapter  252  of  the  laws  of  1859 
provides  that  the  proprietor  of  any  newspaper  may  charge 
and  collect,  for  publishing  any  notice,  order,  &c.,  not  more 
than  seventy-five  cents  per  folio,  for  the  first  insertion, 
and  thirty  cents  for  each  subsequent  insertion.  Chapter 
831  of  the  laws  of  1869,  passed  May  11,  1869,  so  amends 
the  act  of  1859  as  to  allow  the  printer  fifty  cents  per  folio 
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for  each  subsequent  assertion.  By  these  acts  the  printer 
is  allowed  to  collect  not  more  than  the  sum  specified.  He 
cannot  be  compelled  to  take  less.  The  statutes  say  he 
may  collect  that  sum.  The  board  has  not  the  power  to 
say  it  will  not  allow  him  to  collect  so  much ;  that  would 
be  coming  in  direct  conflict  with  the  acts ;  it  would  be 
defying  their  power.  That,  the  board,  I  am  very  sure, 
did  not  design  to  do.  Therefore  the  bill  for  the  sheriff's 
printing  should  have  been  allowed  without  deduction  in 
this  respect  I  do  not  express  an  opinion  upon  the  ques- 
tion whether  the  act  of  1869  does  not  govern  the  charges 
in  the  whole  bill  for  sheriff's  printing ;  notwithstanding  a 
part  of  the  services  were  performed  before  the  act  was 
passed.  Because  I  understand  those  services  performed 
before  the  act  was  passed  were  charged  in  the  bill  ac- 
cording to  the  act  of  1859,  which  renders  it  unnecessary 
to  consider  that  question. 

There  is  still  another  view  to  be  taken  of  the  action  of 
the  board  upon  this  account,  aside  from  the  session  laws, 
from  which  the  conclusion  is  derived  that  the  action  of  the 
board  was  erroneous.  It  did  not  pass  upon  the  account, 
otherwise  than  to  ascertain  how  much  it  would  come  to, 
allowing  for  the  different  items  the  prices  specified  in 
the  Jones  contract ;  that  contract  had  no  binding  force 
upon  it ;  it  should  not  have  been  taken  as  a  guide  in  its 
action  upon  the  account.  If  there  had  been  no 'law  or 
contracts  by  which  it  was  required  to  allow  the  different 
items  so  as  to  bring  it  under  its  discretion,  it  should  have 
examined  each  of  them,  if  necessary,  taken  evidence, 
heard  proofs  and  explanations  from  the  relator,  clerk  and 
others,  and  with  the  best  lights  they  could  get  to  guide 
the  members  of  the  board,  determined  what,  in  their 
judgment,  was  right  and  proper  to  be  allowed  for  such 
services.  That  it  has  not  done.  Under  these  circum- 
stances, the  board  would  be  required  to  act  upon  the 
matter.     {Hull  v.  The  Supervisors  of  Oneida^  19  John,  259. 
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Phmb  V.  The  Supervisors  of  Cardandy  24  How.  Pr.  119.) 
Ab  to  printing  the  session  laws,  the  paper  of  which  the 
relator  was  proprietor  was  one  of  the  papers  duly  selected 
to  perform  that  service.  There  being  no  contract  with 
him,  as  to  his  compensation,  he  became  entitled  to  the 
compensation  the  law  prescribed.  By  chapter  831  of  the 
laws  of  1869,  it  is  provided  that  for  printing  the  session 
laws  the  printer  shall  receive  not  less  than  thirty  cents 
per  folio,  and  not  more  than  fifty.  There  were  885  folios. 
At  thirty  cents,  it  would  amount  to  9265.50 ;  at  fifty  cents, 
it  would  amount  to  442.50.  The  board  allowed  him  only 
f  100.  The  act  of  1869  is  to  be  the  guide  in  determining 
the  compensation  to  be  allowed,  notwithstanding  a  part 
of  the  services  were  performed  before  the  act  was  passed. 
The  relator  was  entitled  to  be  allowed  not  less  than 
9265.50,  and  not  more  than  94^-50,  as  the  board  should 
determine.  Any  amount  over  the  minimum  sum,  and  less 
than  the  maximum,  was  in  the  discretion  of  the  board,  and 
its  determination  will  not  be  reviewed  on  a  trial  like  this. 
The  board,  therefore,  was  in  error  in  reducing  the  allow- 
ance to  less  than  $265.50.  They  had  no  power  to  do  so, 
in  the  absence  of  any  contract  with  the  relator.  In  all 
this,  there  is  no  doubt  that  the  board  acted  in  perfect  good 
faith,  with  the  best  of  motives,  with  a  commendable  de- 
sire to  lessen  the  expenses  of  the  county,  and  reduce  tax- 
ation upon  the  people.  But  at  the  same  time  when  public 
officers  are  striving  to  protect  and  serve  the  public,  they 
should  be  careful  not  to  overlook,  override  or  interfere 
with  private  rights  and  private  contracts. 

After  this  action  of  the  board  upon  the  relator's  account, 
it  caused  to  be  made  an  order  on  the  treasurer,  directing 
the  amount  allowed  him  to  be  paid.  The  order  was  de- 
livered to  a  member  of  the  board,  to  be  handed  to  the 
relator,  which  was  done.  The  relator  refused  to  receive 
it  in  full  of  his  claim,  and  notified  the  person  handing  it 
to  him  that  he  should  at  once  commence  proceedings  to 
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compel  the  board  to  allow  him  the  balance.  He  subse- 
qaeatly  tendered  back  to  the  same  person  the  order,  but 
he  refused  to  receive  it.  The  relator  afterwards  received, 
and  still  has,  the  avails  of  the  order.  It  is  insisted  that 
under  these  circumstances  the  relator  is  estopped  from 
disputing  the  correctness  of  the  action  of  the  board.  At 
the  close  of  the  trial,  I  was  of  that  impression,  but  on 
reflection  have  come  to  a  different  conclusion.  This,  in 
the  main,  was  a  matter  over  which  the  board  had  no  dis- 
cretion ;  its  action  was  unauthorized.  By  this  unauthor- 
ized action  they  allow  him  so  much  in  full  of  his  claim. 
It  is  tendered  to  him ;  he  takes  it,  but  refuses  to  take  it 
in  full.  He  tenders  it  back ;  the  board  refuse  to  receive 
it.  He  is  not  estopped,  for  the  reason  that  the  board  has 
done  nothing;  it  has  been  induced  to  do  nothing;  it  has 
lost  nothing,  in  consequence  of  his  receiving  or  keeping 
that  order.  The  principle  of  disaffirming  a  fraudulent 
contract  in  actions  to  recover  back  what  the  party  de- 
frauded may  have  advanced  thereon,  does  not  apply  to 
this  proceeding.  In  such  case  there  is  a  contract;  if 
affirmed,  the  party  cannot  recover  back.  The  party  can- 
not disaffirm  a  contract,  unless  he  restores  the  other  party 
to  his  former  condition.  There  is  no  contract,  in  this  case, 
between  the  board  and  the  relator,  to  affirm  or  disaffirm. 
The  disaffirmance  of  an  unauthorized  proceeding  before 
the  board  does  not  require  that  he  shall  restore  all  that  he 
may  have  received  thereon  ;  that  is,  if  he  does  not,  it  does 
not  amount  to  an  affirmance,  as  in  the  case  of  a  fraudulent 
contract.  I  see  nothing,  upon  principle,  that  precludes 
the  relator,  with  that  money  in  his  pocket,  from  compel- 
ling the  board  to  readjust  his  claim,  and  when  readjusted, 
applying  that  money  as  a  payment  thereon.  The  prin- 
ciple in  regard  to  splitting  up  claims  has  no  application, 
in  this  case ;  it  is  not  sought  to  recover  part  of  a  claim. 
The  application  is  to  readjust  the  whole  claim,  and  treat 
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the  money  in  his  hands  as  a  payment  It  is  no  accord 
and  satisfaction,  for  the  reason  that  the  relator  refused  to 
receive  it  in  full.  (9  Bo9W.  290,  299.  14  Wend.  100. 
19  id.  516.  18  N.  T.  448.)  The  most  analogous  prin- 
ciple  is  in  regard  to  appeals.  The  receiving  of  the  avails 
of  a  decree  in  equity  is  no  waiver  of  the  right  of  appeal. 
(Dyett  V.  PendUtoUj  8  Cowen^  325.  Glowes  v.  Dickenson,  Id. 
328.  mgbie  v.  We%tlahe,  14  N.  Y.  281.)  The  relief 
established  is  substantially,  though  not  precisely,  what 
is  demanded  in  the  alternative  mandamus.  Therefore  it 
is  proper  that  a  mandamus  should  issue  to  compel  the 
board,  at  its  next  annual  meeting,  to  audit  and  allow 
the  relator's  claim  for  printing  for  the  clerk,  surrogate 
and  sheriff,  as  presented,  deducting  therefrom  the  $313. 10 
received  by  him ;  to  allow  him  interest  on  the  balance, 
from  the  1st  of  February,  1870;  and  to  consider  and 
pass  upon  his  claim  for  printing  the  session  laws,  consist- 
ing of  885  folios;  auditing  and  allowing  him  on  this 
claim  not  less  than  thirty  cents  per  folio,  and  not  more 
than  fifty  cents ;  and  to  determine  at  what  it  should  be 
allowed.  Then  to  audit,  levy  and  collect  the  whole  bill 
thus  adjusted. 

The  relator  should  be  alfowed  costs  of  this  proceeding. 

[CoBTLAVD  Spbcial  Tbbm,  May  2,  1870.    Murray^  Jostioe.] 
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The  act  of  congresfi  approred  March  8, 1865,  amending  the  seTeral  prerioiu 
acts  providing  for  "  the  enrolling  and  calling  out  of  the  national  forces,"  &c, 
which  provides,  (^  21,)  that  in  addition  to  the  other  lawful  penalties  of  the 
crime  of  iietertim  from  the  militarj  or  naval  service,  there  shall  be  a  forfeit- 
ure of  the  rights  of  ciUzenship,  &c,  is  constitutional.  It  is  not  an  «r  poH 
fado  law ;  neither  is  it  a  bill  of  attainder  for  the  reason  that  it  contemplates 
a  trial  by  a  court  martial  to  enforce  that  penalty,  together  with  the  other 
penalties  for  deserUon. 

Inspectors  of  election  have  no  right  to  exclude  the  vote  of  an  Individual,  on  the 
ground  that  the  person  offering  it  is  a  deserter  fh>m  the  army ;  where  there 
IS  no  evidence  produced  before  them  of  the  comnetion  of  such  person  as  a 
deserter  and  his  consequent  forfeiture  of  the  rights  of  citizenship. 

DEMURKBR  by  the  plaintiff  to  the  second  defense  in 
the  defendants'  answer.  The  action  was  brought  to 
recover  damages  of  the  defendants,  for  illegally  excluding 
the  plaintiff's  vote  at  an  election  at  which  they  were  in- 
spectors.   The  facts  are  stated  in  the  opinion. 

Hunt  dk  Oreen^  for  the  plaintiff 

L.  Seymour,  for  the  defendants. 

MuRRAT,  J.  The  defendants  were  inspectors  of  election 
in  district  No.  2  of  the  town  of  Triangle,  in  Broome  county. 
At  the  general  election,  in  November,  1868,  the  plaintiff 
offered  his  vote  to  them  as  inspectors,  and  they  excluded 
it.  He  brings  this  action  against  them,  for  damages,  and 
alleges  that  they  illegally  excluded  his  vote.  The  defend- 
ants Matheson  and  Johnson,  as  a  several  defense  in  their 
answer,  allege,  on  information  and  belief,  that  the  plaintiff, 
prior  to  the  3d  day  of  March,  1865,  had  been  in  the  mil- 
itary service  of  the  United  States,  and  had  deserted  there- 
from, and  did  not  return  to  said  service,  or  report  himself 
to  a  provost  marshal,  within  sixty  days  after  the  proclama- 
tion mentioned  in  section  21  of  the  act  of  congress,  entitled 
*'  An  act  to  amend  the  several  acts  heretofore  passed,  to 
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provide  for  the  enrolling  and  calling  out  of  the  national 
forces,  and  for  other  purposes,"  approved  March  3,  1865. 
That  when  the  plaintiff  offered  his  vote,  at  said  election, 
he  was  daly  challenged  on  the  ground  that  he  had  deserted 
from  the  military  service  'of  the  United  States,  and  had 
not  returned  thereto,  pursuant  to  the  requirements  of  the 
said  act.  That  the  defendants,  thereupon,  as  in  duty 
bound,  and  by  law  required,  administered  to  the  plaintiff 
the  path  by  law  provided  for  such  cases,  and  the  plaintiff 
then  and  there  refused  to  answer  any  questions  that  might 
be  put  to  him  in  relation  to  the  ground  on  which  such 
challenge  had  been  made ;  except  that  he  stated  that  he 
had  been  in  such  military  service.  And  the  defendants 
then  and  there  refused  to  receive  his  said  ballots,  or  to 
permit  him  to  vote. 

The  plaintiff  demurs  to  this  defense,  on  the  ground  that 
the  matters  alleged  do  not  constitute  a  defense.  By  the 
demurrer,  the  plaintiff  admits  the  truth  of  the  matters 
therein  stated.  The  question  is  thus  raised — assuming  all 
the  matters  therein  stated,  to  be  true— were  the  defendants 
required  by  law  to  allow  the  plaintiff  to  vote  ? 

By  the  statement  in  said  defense  it  appears  that  the 
plaintiff's  vote  was  challenged  on  the  ground  of  his  being 
a  deserter.  No  other  ground  is  stated.  I  am  required, 
therefore,  to  assume  that  in  all  other  respects  he  had  the 
undisputed  qualifications  of  a  legal  voter. 

Section  21  of  the  act  of  congress,  approved  March,  1865, 
referred  to  in  the  said  defense,  provides  that  in  addition 
to  the  other  lawful  penalties  of  the  crime  of  desertion  from 
the  military  or  naval  service,  *'  all  persons  who  have  de- 
serted the  military  or  naval  service  of  the  United  States, 
who  shall  not  return  to  said  service,  or  report  themselves 
to  a  provost  marshal,  within  sixty  days  after  the  proclama- 
tion hereinafter  mentioned,  shall  be  deemed  and  taken  to 
have  voluntarily  relinquished  and  forfeited  their  rights  of 
citizenship,  and  their  rights  to  become  citizens ;  and  such 
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deserters  shall  be  forever  incapable  of  holding  any  office 
of  trust  or  profit  under  the  United  States,  or  exercising 
any  rights  of  citizens  thereof.  And  all  persons  who  shall 
*  hereafter  desert  the  military  service,  and  all  persons  who, 
being  duly  enrolled,  shall  depart  the  jurisdiction  of  the 
district  in  which  they  are  enrolled,  or  go  beyond  the  lim- 
its of  the  United  States,  with  intent  to  avoid  any  draft  into 
the  military  or  naval  service  duly  ordered,  shall  be  liable 
to  the  penalties  of  this  section.  And  the  president  is 
hereby  authorized  and  required  forthwith,  on  the  passage 
of  this  act,  to  issue  his  proclamation,  setting  forth  the  pro- 
visions of  this  section,  in  which  proclamation  the  president 
is  required  to  notify  all  deserters  returning  within  sixty 
days  as  aforesaid,  that  they  shall  be  pardoned  on  condition 
of  returning  to  their  regiments  and  companies,  or  to  such 
other  organizations  as  they  may  be  assigned  to,  until  they 
shall  have  served  for  a  period  of  time  equal  to  their  original 
term  of  enlistment." 

The  president  immediately  issued  his  proclamation  in 
pursuance  of  this  section.  The  plaintiff,  by  his  demurrer, 
admits  that  prior  to  the  passage  of  this  act  he  had  been  in 
the  military  service  of  the  United  States,  and  had  deserted 
therefrom,  and  had  not  returned  or  reported  himself,  as 
required  by  the  said  act  and  proclamation.  There  is  no  alle^ 
gation  in  the  defense  that  the  plaintiff  had  been  tried  by  a 
court  martial,  and  convicted  of  being  a  deserter,  and  a 
failure  to  return.     That  fact,  therefore,  is  not  admitted. 

By  the  constitution  of  this  State,  a  citizen  of  the  United 
States,  only,  can  vote  at  a  general  election.  If,  therefore, 
this  act  had  the  effect  of  depriving  the  plaintiff  of  his  citi- 
zenship, and  the  inspectors  had  the  proper  evidence  before 
them,  they  were  justified  in  refusing  his  vote,  and  the  de- 
fense is  available  to  the  defendants.  But  it  is  insisted,  on 
the  part  of  the  plaintiff,  that  this  act  is  in  violation  of  the  . 
constitution  of  the  United  States,  and  void  and  without 
legal  effect    It  is  claimed  to  be  in  violation  in   two 
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reBpects ;  first,  that  it  is  an  ex  post  facto  law ;  second,  that 
it  is  a  biU  of  attainder. 

It  has  been  repeatedly  held  that  to  warrant  the  courts 
in  setting  aside  a  law  as  unconstitutional,  the  case  must  be 
so  clear  that  no  reasonable  doubt  can  be  said  to  exist 
{Fletcher  v.  Peck,  6  Oranchy  128.  United  States  Bank  v. 
Wheat,  10  Wheat.  53.  Parsons  v.  Bedford,  3  Peters,  433, 
438.  Ogden  v.  Sanders,  10  Wheat.  294.  Sedg.  on  Stat,  and 
Com.  Law,  592.) 

With  this  rule  in  view,  I  proceed  to  consider  the  ques- 
tion of  the  constitutionality  of  this  act. 

Subdivision  3  of  section  9  of  article  1  of  the  constitution 
of  the  United  States  provides  that  no  bill  of  attainder,  or 
ex  post  facto  law,  shall  be  passed.  If  this  act  comes  under 
either  of  these  classes,  it  must  be  held  to  be  void,  and  no 
protection  to  the  defendants. 

At  the  time  this  act  was  passed,  the  government  was 
engaged  in  a  war.  Subdivision  11  of  section  8,  of  the  said 
article,  provides  that  congress  shall  have  power  to  raise 
and  support  armies.  Subdivision  13,  of  the  same  section, 
provides  that  congress  shall  have  power  to  make  rules  for 
the  government  and  regulation  of  the  land  and  naval 
forces.  Under  these  provisions,  congress  clearly  would 
have  the  authority  to  pass  said  act,  unless  it  comes  under 
the  class  of  cases  prohibited  by  the  said  subdivision  3  of 
section  9  aforesaid. 

This  act  must  be  construed  by  the  light  of  surrounding 
circumstances.  At  that  time  the  war  had  been  waged  for 
four  years,  with  varied  success.  The  army,  which  was 
very  large,  composed  mainly  of  volunteers,  had  been  at 
different  times  greatly  depleted,  and  as  often  repleted. 
From  this  volunteer  force  there  were  many  deserters. 
They  were  scattered,  and  skulking  about  in  all  parts  of 
the  country,  and  many  in  Canada.  They  had  subjected 
themselves  to  the  penalties  of  desertion.  Congress  then 
passed  this  act,  having  two  objects  in  view.    First,  to  re- 
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plenish  the  army ;  second,  the  humane  purpose  of  reliev- 
ing these  persons  from  the  penalties  to  which  they  had 
subjected  themselves.  By  it  they  were  assured  of  pardon 
for  the  past  offense  of  desertion,  on  returning  to  duty 
within  sixty  days  after  the  proclamation  was  made  as  re- 
quired in  the  act  On  failure  to  return  to  duty  and  accept 
the  proffered  mercy,  they  were  to  be  deemed  and  taken 
to  have  voluntarily  relinquished  and  forfeited  their  rights 
of  citizenship,  and  their  rights  to  become  citizens,  and  be 
incapable  of  holding  office  under  the  United  States.  This 
was  to  be  in  addition  to  the  other  penalties  prescribed  for 
desertion.  If  this  additional  penalty  was  imposed  as  an 
additional  punishment  for  the  past  offense  of  desertion, 
this  would  be  an  ex  post  facto  law.  An  ex  post  facto  law 
is  one  that  has  relation  to  a  past  act,  and  punishes  as  crim- 
inal the  act  that  was  innocent  at  the  time  it  was  done ;  or 
adds  to  the  punishment  of  an  act  that  was  criminal  when 
done ;  or  increases  the  malignity  of  the  crime ;  or  so  re- 
trenches the  rules  of  evidence  as  to  make  conviction  more 
easy.  {Hartung  v.  The  People^  22  N.  T.  95.  Shepherd  v. 
The  People,  25  id.  406.    3  Dallas,  386.) 

Such  laws  relate  only  to  criminal  and  penal  proceedings 
which  impose  punishment  and  forfeitures.  This  act  is 
penal  in  its  character,  and  provides  for  a  forfeiture. 

Desertion,  before,  was  criminal  under  the  military  regu- 
lations of  the  government ;  but  before  this  act  was  passed, 
absolute  forfeiture  of  citizenship,  and  right  to  hold  office, 
was  not  imposed  as  a  punishment.  Therefore,  if  this  was 
an  additional  punishment  imposed  on  the  original  past 
crime  of  desertion,  it  would  be  ex  post  facto.  I  do  not  so 
understand  it  Under  this  act,  this  new  forfeiture  is  self- 
imposed,  and  is  not  on  account  of  the  past  act  of  desertion, 
but  on  account  of  the  renewed  and  continued  breach  of 
duty  as  citizens  and  soldiers  in  refusing  to  return  to  the 
service  they  had  deserted,  under  the  assurance  of  pardon. 
The  act  provides  that  in  case  of  a  failure  to  return,  they 
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shall  be  deemed,  &c. — thus  imposing  this  forfeitnre  npon 
the  delinquency  of  not  returning  to  duty.  The  not  re- 
turning is  made  a  new  act  of  desertion,  punishable  by  this 
forfeiture.  It  is  a  call  upon  them  to  return  and  sustain 
the  government.  They  refuse.  Pardon  for  past  offenses 
is  offered  as  an  inducement,  and  to  remove  all  obstacles. 
Yet,  they  despise  the  proffered  mercy,  and  still  refuse. 
The  government  is  in  need  of  men.  The  ranks  of  its 
army  are  thin.  It  calls  upon  these  deserters  to  return. 
They  refuse.  This,  under  the  act,  constitutes  new  acts  of 
desertion,  for  which  this  new  penalty  is  imposed.  When 
they  thus  refused  they  knew  of  the  offer.  They  knew 
the  consequences  that  would  follow  a  refusal  They  had 
sixty  days  in  which  to  perform  this  duty.  It  cannot, 
therefore,  be  said  to  be  an  ex  post  facto  law. 

Is  it  a  bill  of  attainder  ?  Bills  of  attainder  are  such 
special  legislation  as  inflict  capital  punishment  upon  per- 
sons supposed  to  be  guilty  of  high  offenses,  such  as  treason 
and  felony,  without  any  conviction  in  the  ordinary  course 
of  judicial  proceedings.  (3  Story' %  Com,  on  Const  209. 
Smith's  Com,  on  St.  and  Const,  LaWy  365,  366.) 

Legislation,  in  like  manner  inflicting  pains  and  penalties 
are  included  in  the  general  designation  of  bills  of  attain* 
der.  {Smithes  Com,  on  St.  and  Const,  LaWy  366.  Sedg,  on 
Const  and  St  Law^  598.  Gummings  v.  The  State  of  Mis- 
souri,  4  Wal  277.  Fletcher  v.  Peck,  6  Oranch,  138.)  In 
such  cases,  legislative  bodies  assume  to  exercise  judicial 
powers,  and  perform  the  duties  of  judges  in  addition  to 
their  legitimate  functions.  They  determine  the  guilt  of 
parties  without  any  of  the  safeguards  of  a  formal  judicial 
trial.  The  sufliciency  of  evidence  is  determined  without 
any  regard  to  rules.  The  punishment  is  fixed  according 
to  the  notions  of  the  legislative  body,  without  hearing  on 
the  part  of  the  accused.  Such  legislation  is  prohibited 
by  the  federal  constitution. 

The  act  in  question  imposes  a  forfeiture  of  citizenship, 
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and  right  to  hold  office  under  the  United  States,  as  a  pen- 
alty for  a  deserter  failing  to  return  to  duty,  according  to 
the  terms  of  the  act.  Citizenship  of  the  United  States 
ifl  an  important  right,  and  the  privileges  conferred  by  it 
are  important  privileges,  dearly  prized  by  the  American 
people.  An  act  that  provides  for  a  forfeiture  thereof  im- 
poses a  penalty,  and  comes  within  the  provisons  of  the 
constitution  in  regard  to  bills  of  attainder.  {Gumming%  v. 
The  State  of  Mis%ouriy  4  Wal.  277.  Ex  paHe  Garland^  Id. 
333.     Oreen  v.  Shumway,  39  K  T.  418.) 

Congress  has  entire  control  of  the  question  of  citizen- 
ship. It  comes  within  its  constitutional  powers.  It  can 
make  such  rules  and  regulations  in  regard  thereto  as  in  its 
judgment  are  right  and  proper.  Subdivision  4  of  section 
8  of  article  1  of  the  constitution  provides  that  congress 
shall  have  power  to  establish  a  uniform  rule  of  naturaliza- 
tion. By  this,  congress  is  authorized  to  pass  laws  for  the 
naturalization  of  aliens,  which  is  to  be  the  rule  in  every 
State  in  the  union.  Every  person  born  within  the  United 
States  is  a  citizen  thereof.  Congress,  having  the  power 
to  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces  of  the  United  States,  has  the  power 
to  impose  penalties  and  forfeitures  as  a  punishment  for 
a  breach  of  those  rules  and  regulations.  One  of  those 
penalties  or  forfeitures  may  be  a  forfeiture  of  citizen- 
ship and  right  to  hold  office  under  the  United  States — 
no  matter  whether  that  citizenship  was  secured  by  natural^ 
ization  under  the  laws  of  congress,  or  by  being  a  native 
bom.     {Barker  v.  The  People^  20  John.  458.) 

This  act  cannot  be  said  to  have  been  passed  with  a 
direct  reference  to  voting  in  any  State.  Where,  as  in  this 
State,  the  constitution  and  laws  provided  that  no  one  shall 
vote  unless  he  be  a  citizen  of  the  United  States,  this  act^ 
when  the  penalty  is  enforced,  might  have  the  effect  of  ex- 
cluding a  voter.  But  the  qualification  of  voters  is  en- 
tirely within  the  control  of  each  State.    Congress  has  no 
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power  to  prescribe  the  qualiiScations  of  voters  in  the  States. 
The  people  of  this  State^  bj  an  amendment  of  the  consti- 
tution, conld  allow  a  person  laboring  under  the  disability 
created  by  this  >  act  to  vote.  {Blair  v.  BidgJet/  and  others^ 
41  Mo.  )  It  is  the  exclusive  province  of  the  State  to  reg- 
ulate the  qualification  of  its  voters.  It  is  the  exclusive 
province  of  congress  to  regulate  the  question  of  citizen- 
ship of  the  United  States.  This,  however,  has  no  reference 
to  any  questions  arising  under  the  recent  amendments  of 
the  federal  constitution.  The  act  in  question  is  not  ob- 
noxious to  the  objection  that  it  attempts  to  regulate  the 
qualifications  of  voters  in  this  State. 

If  it  was  the  intention  of  congress,  by  this  act,  without 
a  trial,  or  the  adjudication  of  any  court,  to  deprive  this 
class  of  persons  of  citiftnship,  it  would  come  under  that 
class  of  legislation  designated  as  bills  of  attainder.  I  think 
there  was  no  such  intention. 

It  can  hardly  be  claimed  that  the  trial  before  the  in- 
spectors of  election  holding  office  under  our  State  laws, 
when  the  person  offers  his  vote,  could  have  been  contem- 
plated as  a  trial  under  this  act,  by  the  framers  thereof. 
Their  duty  is  to  ascertain  who  are  citizens ;  not  to  adjudge, 
declare  and  enforce  forfeitures  of  citizenship.  It  is  their 
duty  to  ascertain  who  are  and  who  are  not  legal  voters, 
and  to  reject  the  votes  of  those  that  are  illegal,  and  re- 
ceive the  votes  of  those  that  are  legal.  In  this  case  the 
plaintiff  offered  his  vote,  and  the  inspectors  were  satisfied, 
from  the  evidence  given,  that  he  was  embraced  in  this 
class  of  persons  described  in  said  act  as  deserters  who  had 
failed  to  return.  They  honestly  believed  the  act  itself  was 
sufficient  to  forfeit  citizenship,  and  therefore  excluded  his 
vote ;  whereas,  they  should  have  gone  further,  and  ascer- 
tained if  the  plaintiff  had  been  convicted  in  any  court,  of 
being  a  deserter,  and  of  failing  to  return.  If  he  had  been 
so  convicted,  his  vote  should  have  been  excluded ;  if  not^ 
it  should  have  been  received.    This  act  doubtless  contem- 
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plated  a  trial  and  conviction  before  a  court  martial,  and 
thus  to  enforce  the  forfeiture.  {Huber  v.  BUey  and  otherSy 
53  Fenn.  112.)  That  is  the  court  that  tries  all  military 
offenses.  This  penalty  was  to  be  in  addition  to  the  other 
penalties  for  desertion,  to  be  enforced  in  like  manner. 
But  this  penalty  was  absolute.  The  court  had  no  dis- 
cretion. On  conviction  it  must  be  imposed.  But  con- 
viction must  always  precede  the  punishment  The  ac- 
cused must  be  proved  guilty  before  conviction.  He  must 
be  heard,  and  have  an  opportunity  to  defend.  He  must 
be  confronted  by  the  witnesses  against  him.  He  might  be 
able  to  show  an  excuse  for  leaving  the  army.  He  might 
be  able  to  show  an  excuse  for  not  returning.  He  has  the 
right,  and  should  have  the  opportunity,  to  present  all  such 
matters  before  a  court  martial,  that  it  may  pass  upon  their 
merits,  and  determine  the  guilt  or  innocence  of  the  ac- 
cused. The  inspectors  of  election  are  not  in  a  position  to 
adjudicate  these  matters.  They  are  not  authorized  to  do 
so.  They  can  determine  who  are  citizens,  but  they  can- 
not adjudge  and  declare,  as  an  original  adjudication,  that 
the  plaintiff's  citizenship  has  been  forfeited  by  the  com- 
mission of  an  offense.  They  could  receive  as  evidence 
such  an  adjudication  made  by  another  court,  and  give 
effect  to  its  provisions  by  rejecting  the  vote,  and  thus  de- 
priving the  person  of  the  privilege  of  citizenship;  but 
further  than  this  I  do  not  see  as  they  could  go. 

I  am  therefore  led  to  the  conclusion  that  the  act  in 
question  is  constitutional;  that  it  is  not  an  ex  post  facto 
law ;  neither  is  it  a  bill  of  attainder  for  the  reason  that  it 
contemplates  a  trial  by  a  court  martial  to  enforce  this  pen- 
alty, together  with  the  other  penalties  for  desertion. 

But  there  was  no  evidence  of  conviction  produced 
before  the  inspectors.  For  that  reason  there  was  no  evi- 
dence of  forfeiture  of  citizenship,  and  the  inspectors  had 
no  right  to  exclude  the  vote. 
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The  demurrer  should  be  sustainedy  and  the  defendants 
have  leave  to  amend  their  defense,  on  payment  of  the 
costs  of  the  demurrer,  within  twenty  days,  if  they  be  so 
advised. 

[Bbooxe  Spbcial  Term,  Jone  18, 1870.    Kwrray^  Justice.] 
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In  thk  matter  op  the  application  op  the  Protestant 
Episcopal  Public  School,  Terence  Farley  and  others, 
to  vacate  an  assessment  for  a  sewer  in  74th  street,  from 
Fifth  Avenue  to  East  River. 

A  statate  affecting  rights  and  liabilities  should  not  be  so  construed  as  to  act 
upon  those  already  existing.  And  it  is  the  result  of  the  decisions,  that 
although  the  words  of  a  statute  are  so  general  and  broad,  in  their  literal 
extent,  as  to  comprehend  existing  cases,  they  must  yet  be  so  construed  as 
to  be  applicable  only  to  such  as  may  thereafter  arise ;  unless  the  intention 
to  embrace  all  is  clearly  expressed. 

The  construction  of  a  sewer  having  been  directed,  by  a  resolution  of  the  com- 
mon council  of  the  city  of  New  York,  proposals  for  the  work  were  opened 
on  the  6th  day  of  April,  1865,  the  contract  awarded  to  the  lowest  bidder, 
and  the  terms  thereof  agreed  upon,  and  on  the  18th  of  April  a  contract  was 
executed  between  the  corporation  and  such  bidder.  Intermediate  the  award 
and  the  execution  of  such  contract,  viz.,  on  the  12th  of  April,  1865,  the 
legislature  passed  an  act  declaring  that  no  sewer  should  thereafter  be  con- 
structed, in  said  city,  except  in  accordance  with  a  general  plan  of  sewerage 
.  to  be  devised  by  the  Croton  Aqueduct  Board.  JIM  that  the  proceedings  under 
the  resolution  having  been  regular,  and  in  conformity  to  the  requirements 
of  the  city  charter,  they  vested  in  the  person  whose  bid  was  accepted  a  right 
of  which  he  could  not  be  divested  without  compensation,  and  created  a 
liability  on  the  part  of  the  city  to  him. 

And  that,  so  fax  as  related  to  such  vested  rights  of  the  bidder,  the  statute  must 
be  oonstmed  as  prospective,  and  not  retrospective. 

THIS  was  an  application  to  vacate  assessments  imposed 
upon  the  property  of  the  petitioners,  for  the  expense 
of  constructing  a  certain  sewer,  in  the  city  of  New  York. 
Vol.  LVIII.  11 
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The  construction  of  the  sewer  was  directed  by  a  reso- 
lution of  the  common  council ;  proposals  for  the  work 
were  opened  oh  the  6th  of  April,  1865 ;  and  a  contract 
executed  on  the  13th  of  the  same  month.  On  the  12th 
of  April,  1865,  the  legislature  passed  an  act  "  in  relation 
to  sewerage  and  drainage  in  the  city  of  New  York,"  which 
gave  the  Croton  Aqueduct  Board  power  to  devise  and 
frame  a  plan  of  sewerage  and  drainage  of  the  whole  of 
said  city.  {Laws  of  1865,  eh.  381,  p.  715.)  The  8th  sec- 
tion of  that  act  was  as  follows :  "  It  shall  not  be  lawful, 
hereafter,  to  construct  any  sewer  or  drain  in  the  city  of 
New  York,  unless  such  sewer  or  drain  shall  be  in  accord- 
ance with  the  general  plan  devised  by  said  Croton  Aque- 
duct Board  for  the  sewerage  of  the  particular  district  in 
which  such  sewer  or  drain  is  proposed  to  be  constructed.*' 

The  petitioners  objected  to  the  assessments  in  question, 
that  no  general  plan  of  sewerage  embracing  the  sewer  in 
question  had  been  devised  by  the  Croton  Aqueduct  board, 
as  required  by  said  statute. 

Charles  JE,  Miller^  for  the  petitioners. 

JD.  J.  Dearly  for  the  mayor  &c.  of  the  city  of  New  York. 

Brady,  J.  The  sealed  bids,  or  proposals,  for  the  con- 
struction of  the  sewer  mentioned  in  this  application,  were 
opened  on  the  6th  of  April,  1865.  The  contract  was  ex- 
ecuted on  the  13th  of  April ;  but  before  it  was  executed, 
and  on  the  12th  of  April,  1865,  an  act  in  relation  to  sew- 
erage and  drainage  in  the  city  of  New  York  was  passed 
by  the  legislature,  {Laws  of  1865,  p.  715,)  the  8th  section 
of  which  declares,  "it  shall  not  be  lawful  hereafter  to  con- 
struct any  sewer  or  drain  in  the  city  of  New  York,  unless 
such  drain  or  sewer  shall  be  in  accordance  with  the  gen- 
eral plan  devised  by  the  Croton  Aqueduct  Board,  for  the 
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sewerage  of  the  particular  district  in  which  such  sewer  or 
drain  is  proposed  to  be  constructed." 

The  general  plan  referred  to  is  one  which,  by  the  pro- 
visions of  the  act  of  1865,  it  was  necessary  to  devise  and 
adopt,  but  which,  prior  to  such  act,  was  not  required,  to 
enable  the  Croton  board  to  make  the  proper  engagements 
to  have  a  sewer  or  drain  constructed.  It  is  now  contended 
that  this  act,  with  the  prohibitory  section  above  recited, 
rendered  the  contract  nugatory,  and  the  assessments  en- 
forced to  pay  the  expense  incurred  invalid,  inasmuch  as 
the  sewer  was  not  constructed  in  accordance  with  the  gen- 
eral plan  contemplated  by  the  act  of  1865.  Is  this  objec- 
tion well  taken?  The  answer  to  this  inquiry,  in  my 
judgment,  depends  entirely  upon  the  question  whether 
the  contractor  had  any  vested  rights,  and  the  corporation 
of  New  York  had  incurred  liabilities  with  reference  thereto, 
at  the  time  of  the  passage  of  the  act  referred  to.  The 
charter  of  1857,  by  section  38,  provides  that  all  contracts 
to  be  made  or  let  by  authority  of  the  common  council 
shall  be  made  by  the  appropriate  heads  of  departments, 
under  such  regulations  as  shall  be  established  by  ordin- 
ance of  the  common  council ;  that  if  the  work  shall  in- 
volve  an  expenditure  of  more  than  two  hundred  and  fifty 
dollars,  the  contract  thereto  relating  must  be  founded  on 
sealed  bids,  or  proposals,  to  be  invited  by  advertisement ; 
that  all  bids  or  proposals  shall  be  publicly  opened  by  the 
officer  advertising  for  the  same,  in  presence  of  the  comp- 
troller, and  the!  contract  given  to  the  lowest  bidder  comply- 
ing, in  making  the  bid,  with  the  preliminaries  prescribed. 

The  ordinance  of  the  common  council  in  reference  to 
these  provisions,  declares  that  at  the  time  and  place  ap- 
pointed for  that  purpose  in  the  proposals,  the  head  of  the 
department,  in  the  presence  of  the  comptroller,  and  such 
of  the  parties  making  them  as  may  desire  to  be  present, 
shall  then  and  there  publicly  open  and  read  all  estimates 
which  he  may  have  received  for  the  contract  mentioned  in 
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fiuch  proposals,  and  shall  reject  all  estimates  not  furnished 
in  conformity  with  the  rules  in  relation  thereto,  and  shall 
thereupon  award  the  contract  as  prescribed  in  section  38 
the  city  charter  of  1857.  {Sec.  22,  eh.  7,  Bevised  Ordinances^ 
1866,  p.  191.) 

It  is  not  alleged  that  the  bidder,  to  whom  the  contract 
under  consideration  was  awarded,  did  not  in  all  respects 
conform  to  the  requirements  of  the  charter,  and  the  ordin- 
ances of  the  common  council;  or  that  there  was  any 
irregularity,  in  form  or  substance,  in  the  advertisement, 
bid  or  award.  It  must  be  presumed,  therefore,  that  on 
the  6th  of  April,  1865,  when  the  sealed  bids  were  opened, 
the  award  was  properly  and  legally  made,  and  the  terms 
of  the  contract  agreed  upon. 

These  proceedings  vested  in  the  bidder  a  right  of  which 
he  could  not  be  divested  without  compensation,  and  cre- 
ated a  liability  on  the  part  of  the  corporation  to  him.  The 
bid  having  been  accepted,  the  obligations  disclosed  were 
created.  {Riiss  v.  The  Mayor^  12  Legal  Obs.  38.  Smith  v. 
The  Mayor,  10  N.  Y.  504.) 

Having  arrived  at  this  conclusion,  the  objection  of  the 
petitioners  must  be  overruled.  The  act  of  1865  must  be 
construed,  in  reference  to  existing  rights  and  liabilities, 
as  prospective,  and  not  as  retrospective.  The  rule  is,  that 
a  statute  affecting  rights  and  liabilities  should  not  be  so 
construed  as  to  act  upon  those  already  existing;  and  it  is  the 
result  of  the  decisions,  that  although  the  words  of  a  stat- 
ute are  so  general  and  broad  in  their  literal  extent  as  to 
comprehend  existing  cases,  they  must  yet  be  so  construed 
as  to  be  applicable  only  to  such  as  may  thereafter  arise ; 
unless  the  intention  to  embrace  all  is  clearly  expressed. 
(Moon  V.  DurdeUy  2  Exch.  22.  Dash  v.  Van  Kleeekj  7  John. 
477.  Wood  V.  Oakley y  11  Paige j  400.  Johnson  v.  Burrellj 
2  Hill,  238.  Butler  v.  Palmer,  1  id.  324.  Snyder  v,  Sny- 
der, 3  Barb.  621.  Hackley  v.  Sprague,  10  Wend.  114.  Mc- 
Mannis,  v.  Butler,  49  Barb.  176.) 
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There  is  nothing  in  the  act  of  1865  which  declares  any 
snch  intention  on  the  part  of  the  legislature.  It  is  silent 
upon  the  subject. 

For  these  reasons  the  application  must  be  denied. 

[Nbw  Tobk  Spbcial  Tgbm,  September  6, 1870.    Bratfy,  Jufitice.] 
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In  an  action  npon  a  promissory  note  alleged  by  the  defendants  to  have  been 
given  as  the  consideration  for  compounding  a  crime,  it  is  not  necessary,  in 
order  to  render  the  note  invalid,  for  them  prove  that  the  maker,  in  terms, 
agreed  to  compound  a  crime.  If  it  be  apparent  that  such  was  the  intention 
of  the  parties,  and  the  agreement  was  such  as  to  carry  out  the  intent,  that 
is  enough. 

It  is  not  necessary,  in  order  to  render  such  a  contract  invalid,  that  the  person 
receiving  the  consideration  should  agree  not  to  commence  new  proceedings 
against  the  person  accused.  It  is  enough  that  he  obligates  himself  to  re- 
lease the  defendant  from  a  pending  prosecution. 

H.  having  been  arrested  upon  a  criminal  warrant,  on  a  charge  punishable  by 
imprisonment  in  a  state  prison,  and  being  in  actual  confinement,  awaiting 
examination,  an  arrangement  was  made  between  S.,  the  person  on  whose 
complaint  the  arrest  was  made,  and  the  defendants,  by  which  the  latter  agreed 
to  give  their  note  to  S.  for  the  amount  of  his  claim,  constable's  fees,  and 
certain  items  owing  by  H.  to  other  parlies  j  and  S.  agreed  that  upon  their  s^ 
doing  H.  should  be  "  released,. so  that  he  could  go  to  work  and  earn  enough 
to  pay  up  the  UQte."  The  note  was  given,  accordingly,  and  thereupon  H. 
was  discharged,  and  no  Itirther  proceedings  were  had,  on  the  criminal  com- 
plaint. Hdd  that  the  proof  showing  that  there  was  an  agreement  to  termi- 
nate the  criminal  prosecution  then  pending,  for  a  pecuniary  consideration, 
and  its  termination  in  pursuance  thereof,  the  whole  proceedings  were  illegal 
and  corrupt,  and  the  promissory  note  given  in  performance  of  such  agree- 
ment was  void. 

APPEAL,  by  the  defendants,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  aotion  was  brought  to  recover  the  amount  of  a 
promissory  note  for  $150.70,  given  to  one  George  W. 
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Sherwood,  by  the  defendants,  which  note  was  not  nego- 
tiable, but  was  transferred  to  the  plaintiff  for  a  valuable 
consideration,  before  maturity.  The  facts  in  relation  to 
this  note,  as  set  forth  in  the  defendants'  answer  and  estab- 
lished on  the  trial,  were  as  follows :  On  the  13th  of  Jan- 
uary, 1869,  James  E.  Hicks,  one  of  the  defendants,  was 
charged,  on  the  oath  of  G.  W.  Sherwood,  the  payee  of 
such  note,  with  having,  about  the  month  of  December 
previous,  obtained  from  him  certain  board  and  livery 
hire,  for  himself  and  other  persons,  amounting  to  $69,  by 
the  false  pretense  that  he.  Hicks,  was  engaged  in  buying 
wood  and  railroad  ties,  and  that  he  then  had  a  quantity 
on  hand.  That  such  charge  by  Sherwood,  which  was  in 
the  usual  form  of  a  complaint,  was  delivered  to  a  justice 
of  the  peace  of  Steuben  county,  and  a  warrant  in  the 
usual  form  issued  thereon,  against  Hicks ;  who  was  arrested 
thereon,  on  the  17th  of  January,  1869,  and  brought  before 
the  said  justice.  He  then  asked  for  ten  days'  time  be- 
fore being  examined,  which  was  granted,  and  Hicks  was 
confined  in  the  lock-up  at  Hornellsville,  to  await  such 
examination.  That  while  he  was  so  confined,  the  other 
defendants  agreed  to  and  with  Sherwood,  to  give  the  note 
in  suit,  being  for  the  said  $99,  and  $42.50  constable's  fees, 
incurred  upon  such  warrant,  together  with  some  other 
items  that  Hicks  owed  other  parties,  which  Sherwood  was 
to  assume,  and  have  Hicks  released,  so  that  he  could  go 
to  work,  and  earn  enough  to  pay  up  the  note. 

The  referee  found,  as  matters  of  fact,  among  other 
things,  as  follows :  '*  That  on  the  27th  day  of  January, 
1869,  the  defendants  and  said  Sherwood  entered  into  an 
arrangement  by  which  the  said  defendants  should  sign  and 
deliver  to  Sherwood  the  instrument  upon  which  this  action 
is  brought,  to  secure  the  payment  of  Hicks'  indebtedness 
to  Sherwood,  together  with  some  other  items  which  Sher- 
wood had  become  responsible  for;  and  upon  doing  so, 
Hicks  should  be  released,  so  that  he  could  go  to  work 
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and  pay  the  matter  up;  and  that  the  said  agreement  was 
carried  out  so  far  as  executing  and  delivering  the  instru- 
ment by  the  defendants,  but  the  same  was  not  paid  by 
said  Hicks.  That  on  the  delivery  of  said  executed  agree- 
ment, Hicks  was  discharged,  and  no  further  proceedings 
were  had,  in  the  premises.  That  there  was  no  agreement 
on  the  part  of  said  Sherwood,  to  settle  or  compound  the 
crime  for  which  said  Hicks  was  arrested," 

The  referee  found,  as  conclusions  of  law,  that  the  plain- 
tiff was  entitled  to  recover  of  the  defendants  the  amount 
mentioned  in  said  instrument,  being  $150.70,  less  $30, 
with  interest  on  $120.70  from  the  28th  day  of  April,  1869, 
amounting  to  the  sum  of  $128.18;  for  which  sum  he 
•  directed  judgment  to  be  entered,  and  from  the  judgment 
80  entered,  the  defendants  appealed. 

Bemi8  ^  Near,  for  the  appellants. 

HoUiday  &  Benton^  for  the  respondent. 

By  the  Court,  Mullin,  P.  J.  This  action  was  brought 
to  recover  of  the  defendants  the  amount  due  on  a  note 
made  by  them  dated  January  27,  1869,  payable  to  George 
W.  Sherwood,  for  $150.70,  sixty  days  from  date.  The 
note  was  transferred  to  the  plaintiff  by  the  payee,  for  a 
valuable  consideration. 

The  defense  set  up  in  the  answer,  and  in  support  of 
which,  evidence  was  given,  at  the  trial,  was  that  it  was 
given  to  compound  a  felony  committed  by  Hicks,  one  of 
the  defendants.  It  appears  by  the  evidence,  that  Hicks 
had  obtained  board,  and  the  use  of  horses  and  carriages, 
from  Sherwood,  named  as  payee  in  the  note,  under  the 
false  and  fraudulent  representations  that  he  was  engaged 
in  lumbering,  and  buying  ties,  and  that  he  had  bought 
and  paid  for  large  quantities.  A  complaint  was  made 
before  a  justice  of  the  peace  of  Steuben  county,  against 
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eaid  Hicks,  who  was  arrested  and  brought  before  the 
justice  issuiog  the  warrant,  and  the  hearing  of  the  said 
matter  was,  at  his  request,  postponed  for  ten  days,  and  he 
was  committed  for  safe  keeping,  during  the  ten  days,  to 
the  lock-up  in  Hornellsville. 

Several  of  the  defendants  desired  to  set  him  at  liberty, 
so  that  he  might  go  to  work,  and  earn  enough  to  pay  the 
debt  to  Sherwood,  the  costs  incurred  in  the  proceedings, 
and  several  small  debts  due  to  other  persons.  Evidence 
was  given,  on  the  trial,  tending  to  prove  that  before  the 
note  was  given,  it  was  agreed  that  if  given,  the  proceed- 
ings should  cease,  and  Hicks  be  set  at  liberty.  Evidence 
was  also  given,  tending  to  prove  that  the  note  was  given 
in  payment  of  the  debts  and  expenses  referred  to  above, 
but  not  for  the  purpose  of  compounding  the  offense  with 
which  Hicks  stood  charged.  It  was  conceded  that  the 
prosecution  ceased  with  the  giving  of  the  note,  and  Hicks 
was  set  at  liberty.  The  referee  finds  that  the  defendants 
and  Sherwood  entered  into  an  arrangement  by  which  the 
defendants  should  sign  and  deliver  to  Sherwood  the  note 
in  question  to  secure  the  payment  of  Hicks's  indebtedness 
to  Sherwood,  together  with  certain  other  items  for  which 
Sherwood  had  become  responsible ;  and  upon  so  doing,  he, 
Hicks,  should  be  released,  so  that  he  could  go  to  work, 
and  pay  the  matter  up ;  and  the  paper  in  question  was 
then  signed  and  delivered,  and  Hicks  discharged,  and  no 
further  proceedings  had  in  the  premises.  The  referee  fur- 
ther finds  that  there  was  no  agreement  on  the  part  of  Sher- 
wood to  settle  or  compound  the  crime  for  which  Hicks 
was  arrested. 

Bishop,  in  his  work  on  Criminal  LaWy  (§  648,)  defines 
compounding  crime  as  being  an  agreement  with  the  crim- 
inal not  to  prosecute  him.  By  the  Revised  Statutes,  (vol.  3, 
5th  ed.  p.  969,  §§  18,  19,  and  by  §  12,  p.  973,)  it  is  made  a 
crime  for  any  person  having  actual  knowledge  of  the  com- 
mission of  a  crime  punishable  with  death,  or  in  a  state 
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prison,  or  in  a  county  jail,  or  by  a  fine,  who  shall  take 
money  or  property  of  another,  or  any  gratuity  or  reward, 
or  any  engagement  or  promise  to  compound  or  conceal 
^ch  crime,  or  to  abstain  from  prosecuting,  or  to  withhold 
evidence ;  and  upon  conviction,  the  offender  shall  be  pun- 
ished, kc.  The  prohibition  of  the  statute  extends  beyond 
the  mere  agreement  not  to  prosecute,  and  subjects  to  punish- 
ment those  who  conceal  the  crime,  or  agree  to  conceal 
evidence.  In  GhiUy  on  GantractSy  (p.  673,)  it  is  said :  "  Any 
contract  which  can  prevent  or  impede  the  course  of  public 
justice  is  illegal.''  And  he  illustrates  the  proposition 
thus :  An  agreement  in  consideration  of  suppressing  evi- 
dence, or  stifling  or  compounding  a  criminal  prosecution 
or  proceeding  for  a  felony,  or  misdemeanor  of  a  public  , 
nature,  as  peijury,  Ac,  is  void.  (Steuien  County  Bank  v. 
Mathewsony  5  Hilly  252.  Ooppock  v.  Bowery  4  M.dk  W.  361. 
Daimouth  v.  Bennetty  15  Barb.  541.  Porter  v.  HavenSy  37  id. 
343.  Keir  v.  Leemany  51  JSng.  Com.  LaWy  808.  People  v. 
PeoMty  16  Ma99.  91.    Jonee  v.  Rieey  18  Pick.  440.) 

The  important  question  arising  on  this  appeal  is, 
whether  the  consideration  of  the  note  on  which  the  action 
is  brought  was  an  agreement  to  compound  a  felony  or 
misdemeanor,  or  to  conceal  the  commission  of  either,  or 
to  withhold  evidence  in  relation  thereto,  or  to  do  any  other 
act  preventing  or  impeding  the  course  of  public  justice. 
Hicks  was  in  custody  on  process  issued  upon  a  criminal 
complaint;  the  object  of  Bherwood,  and  the  persons  sign- 
ing the  note,  was  to  release  him,  not  after  an  examination 
of  witnesses  to  be  produced  against  him,  but  before  and 
without  any  examination.  He  was  to  be  released  so  that 
he  might  go  to  work,  and  earn  money  to  pay  the  note. 
To  obtain  this  end,  the  abandonment  of  the  proceedings 
against  him  was  an  essential  requisite ;  and  that  they  were 
not  suspended,  so  as  to  be  revived  again,  is  shown  by  the 
fact  that  the  costs  of  the  pleadings  were  included  in  the 
note.    Sherwood  was  not  to  appear  against  him,  and  he 
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did  not  The  arraDgement  was  consummated,  and  Hicks 
released. 

It  is  not  necessary  for  the  defendants  to  prove  that  Sher- 
wood, in  terms,  agreed  to  compound  a  crime,  in  order  .to 
render  the  note  invalid.  If  it  is  apparent  that  such  was 
the  intention  of  the  parties,  and  the  agreement  was  such 
as  to  carry  out  the  intent,  it  is  enough.  The  person  in- 
jured by  the  criminal  act  of  another,  in  his  person  or 
property,  may  take  from  the  wrongdoer  .compensation  for 
the  wrong.  But  he  must  not  enter  into  any  agreement  to 
prevent,  or  stifle,  a  prosecution  for  the  crime.  If  it  were 
necessary  to  prove  an  express  agreement  to  compound  the 
crime,  impunity  could  always  be  secured,  and  the  sup- 
pression and  defeat  of  criminal  prosecutions  would  be 
made  a  source  of  profit  If  the  holder  of  forged  paper 
may  for  a  consideration  surrender  it  to  the  forger  and  re- 
tain the  price  of  his  iniquity,  because  he  did  not  in  terms 
agree  not  to  prosecute  the  criminal,  the  desired  end  will 
be  obtained  more  effectually  without,  than  it  could  be  with, 
such  an  express  agreement 

It  is  not  necessary,  to  render  invalid  such  a  contract,  that 
the  person  receiving  the  consideration  should  agree  not  to 
commence  new  proceedings  against  the  person  accused. 
It  is  enough  that  he  obligates  himself  to  release  the  defend- 
ant from  pending  prosecution.  For  if  this  were  not  so,  a 
prosecutor  might  institute  new  proceedings  every  day,  and 
use  them  to  extort  money  from  the  offender. 

It  is  almost  of  daily  occurrence  that  persons  instituting 
criminal  proceedings  agree  to  abandon  them,  upon  being 
paid  a  consideration ;  and  that  contract  is  deemed  to  be 
perfectly  just  and  fair,  because  it  is  not  agreed  not  to  in- 
stitute any  new  or  other  prosecution.  The  only  way  to 
put  an  end  to  a  practice  so  corrupt  and  oppressive,  is  to 
declare  all  such  contracts  to  discontinue  criminal  prosecu- 
tions that  are  pending,  and  all  agreements  not  to  institute 
a  criminal  prosecution,  as  immoral  and  illegal. 
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The  case  of  Porter  v.  Havens,  (supra^)  is  a  very  striking 
illastration  of  the  strictness  with  which  the  courts  constrae 
contracts  affecting  the  administration  of  justice.  In  that 
case  G.  F.  Havens  being  under  two  indictments,  one  in 
this  State,  and  one  in  Vermont,  and  in  custody  on  pro- 
cess in  Vermont,  upon  one  of  them,  he,  and  his  father  as 
his  surety,  entered  into  an  agreement  with  one  Bowen, 
to  whom  G.  F.  Havens  was  indebted  in  the  sum  of  $2400, 
to  give  him  notes  for  his  debt,  part  of  them  signed  by  both 
him  and  his  father,  and  part  by  George  alone,  under  an 
agreement  that  they  should  be  deposited  in  th.e  hands  of  a 
third  person,  until  the  criminal  prosecutions  were  ended, 
without  further  trouble  or  expense  to  said  George,  except 
counsel  fees — then  to  be  delivered,  upon  Bowen  deliver- 
ing to  the  persons  holding  the  notes,  discharges  from  cer- 
tain claims ;  and  the  delivery  was  to  be  upon  the  further 
condition  that  he,  Bowen,  should  not  arrest  or  cause 
George  to  be  arrested,  on  any  process,  but  should  cease  all 
proceedings  against  him.  When  this  arrangement  was 
made,  there  was  in  the  hands  of  the  sheriff,  process  for  the 
arrest  of  George,  for  the  money  owing  by  him  to  said 
Bowen.  The  criminal  prosecutions  being  terminated,  the 
notes  were  delivered  to  Bowen,  and  he  transferred  them 
to  the  plaintiff.  On  the  trial  the  foregoing  facts  were 
proved;  and  the  defendant  having  rested,  the  plaintiff 
proved  by  one  Tracy  that  he  was  present  at  and  drew  the 
contract,  and  that  there  was  no  connection,  to  his  knowl- 
edge, between  the  settlement  and  the  indictments,  other 
than  appeared  in  the  writing  itself;  and  the  arrangement 
as  to  the  deposit  and  delivery  to  Bowen  of  the  notes  was, 
as  he  understood,  for  the  benefit  of  the  father.  Bowen 
had  nothing  to  do,  so  far  as  the  witness  knew,  with  the 
criminal  prosecutions,  except  the  one  for  false  pretences 
in  obtaining  money  from  Bowen.  The  plaintiff  offered  to 
prove  that  the  arrangement  was  not  made  at  Bowen's  re- 
quest ;  that  there  was  no  agreement  or  understanding  that 
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Bowen  should  suppress  or  withhold  any  evidence,  or  to 
put  an  end  to  the  prosecutions ;  and  that  he  never  did 
put  an  end  to  them,  but  that  the  same  was  done  by  the 
courts,  without  his  procurement  or  interference ;  and  that 
the  said  notes  were  not  given  to  compound  a  felony  or 
criminal  offense.  The  evidence  was  rejected,  and  there 
was  a  verdict  for  the  defendants.  The  general  term 
affirmed  the  judgment,  holding  the  contract  immoral^  ille- 
gal and  void,  and  that  the  contract  being  unambiguous 
and  clear,  must  be  construed  by  itself;  and  that  the  parol 
evidence  offered  was,  therefore,  incompetent.  The  court 
construed  the  agreement  by  Bowen  not  to  arrest,  or  cause 
to  be  arrested,  the  said  Oeorge,  as  an  agreement  not  to 
prosecute  him  for  either  of  said  criminal  offenses,  and  for 
that  reason  illegal,  because  there  was  inducement  and  con- 
sideration to  discontinue  and  terminate  th^  criminal  pro- 
ceedings, and  plainly  to  accomplish  that  result  the  note 
was  given. 

The  facts  found  by  the  referee,  in  this  case,  show  an 
agreement  to  terminate  the  criminal  prosecution  then 
pending,  for  a  pecuniary  consideration,  and  its  termination 
in  pursuance  of  it.  I  cannot  doubt  but  that  such  an  agree- 
ment is  unlawful  and  void. 

The  further  finding  that  there  was  no  agreement  to  set- 
tle or  compound  the  crime  for  which  Hicks  was  arrested, 
is  not  only  not  supported  by  the  facts  proved  and  found, 
but  is  wholly  inconsistent  therewith.  If  the  referee  in- 
tended to  find  that  there  was  no  such  agreement  in  terms 
entered  into,  his  finding  may  be  justified  by  the  evidence 
of  Sherwood  and  his  attorney,  HoUiday.  But  it  is  not 
necessary  that  the  agreement  should  be  to  compound  the 
crime ;  it  is  enough  that  such  is  the  legal  effect  of  it,  and 
that  such  was  the  intention  of  the  parties. 

Compounding  a  criminal  offense  is  not,  I  have  endeav- 
ored to  show,  the  only  thing  that  renders  a  contract  void. 
An  agreement  not  to  give  evidence,  or  to  stifle  a  prosecu- 
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tioD,  is  just  as  corrupt  as  an  agreement  to  compound  a 
felony  or  otherwise ;  assuming  that  the  word  compound 
does  not  embrace  all  the  acts  which  may  be  resorted  to  to 
prevent,  embarrass  or  terminate  a  prosecution,  in  which 
sense  it  seems  sometimes  to  be  used. 

It  is  suggested  that  by  recent  decisions  of  the  Court  of 
Appeals,  obtaining  money  or  other  property  by  false  pre- 
tences is  not  a  felony,  but  is  a  misdemeanor.  That  it  was 
an  offense  which  the  person  injured  might  compromise, 
and  hence  it  was  not  unlawful  for  him  to  receive  from  the 
wrongdoer  compensation  for  the  injury  done  him. 

The  difficulty  in  this  case  is,  not  that  Sherwood  received 
compensation,  but  it  is  that  in  consideration  of  receiving 
such  compensation,  he  agreed  to  abandon  a  pending  crim- 
inal prosecution.  It  is  said  in  ChUty  an  Oontraoti,  (p.  674,) 
that  the  general  rule  is,  that  when  an  offense  may  be  made 
the  subject  of  a  civil  action,  as  well  as  of  an  indictment, 
and  criminal  and  civil  actions  are  instituted,  an  agreement 
to  pay  the  costs  of  the  civil  suit,  on  its  being  stopped,  is 
binding,  if  the  costs  of  the  criminal  proceeding  are  not  in- 
cluded in  the  arrangement,  and  it  is  no  part  of  the  bar- 
gain that  the  indictment  shall  be  abandoned. 

In  Kier  v,  Lamon,  (51  JEng.  Com.  L.  308,)  it  was  held  that 
a  party  may  compromise  any  offense,  though  made  the 
subject  of  an  indictment,  for  which  he  might  recover  dam- 
ages in  a  civil  action ;  but  if  the  offense  is  of  a  public 
nature,  no  agreement  can  be  valid  that  is  founded  on  a 
consideration  of  stifling  a  prosecution  for  it  The  right  to 
recover  compensation,  in  such  cases,  is  regulated  by  stat- 
ute, and  to  prevent  abuse,  the  words  prescribed  by  it 
should  be  followed.  (3  B.  S.  1021,  §§  70  to  74,  5th  ed.) 
Those  sections  require  that  in  cases  of  assault  and  bat- 
tery, and  other  misdemeanors  for  which  the  injured  party 
has  a  remedy  by  civil  action,  he  shall  appear  before  the 
magistrate  before  whom  the  criminal  proceedings  are 
pending,  or  before  a  county  judge,  and  acknowledge  satis- 
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faction,  in  writing ;  and  this  officer,  in  his  discretion,  on 
the  payment  of  the  costs,  may  dismiss  the  proceeding. 

Nothing  of  the  kind  was  done,  in  this  case.  If,  there- 
fore, the  statute  applies,  it  does  not  aid  the  plaintiff.  If  it 
does  not,  and  Sherwood  had  the  right  to  compromise 
irrespective  of  it,  his  compromise  was  rendered  illegal  by 
reason  of  the  agreement  to  discontinue  the  proceedings. 

This  case  furnishes  i^n  illustration  of  the  mischief  that 
would  result  from  permitting  complainants  to  make  con- 
tracts with  those  accused  of  crime.  The  note  contains 
over  $42  for  fees  of  the  constable  who  made  the  arrest. 
That  a  most  unjust  advantage  was  taken  of  Hicks,  not 
only  in  respect  to  the  fees  taken,  but  in  requiring  him  to 
furnish  security  for  claims  the  accuracy  of  which  he  had 
no  means  to  ascertain,  is  evident 

The  whole  procedings  were  illegal  and  corrupt  The 
judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event ;  and  the  order  of  refer- 
ence vacated. 

[Fourth  Dbpartmbitt,  Gbnbral  Tbrm,  at  Rochester,  September  6, 1870. 
MuUinj  P.  J.,  and  Johnson  and  Takottt  Justices.] 


Matter  op  thb  application  op  George  W.  Douglass  to 

vacate  an  assessment. 

The  proTisioD  of  the  act  of  1867,  to  amend  the  charter  of  the  city  of  New 
Tork,  {Lawi  of  1867,  ch,  446,  (7,)  requiring  all  resolutions  and  reports  of 
committees  which  shall  recommend  any  specific  improvement  inTolving  the 
appropriation  of  public  moneys,  or  the  taxing  or  assessing  of  the  citizens,  to  be 
published  in  all  the  newspapers  employed  by  the  corporation,  is  to  be  con- 
sidered directory  ;  and  a  departure  thereft-om  through  mistake,  or  even  neg- 
ligence, and  not  intentionally,  will  not  yitiate  the  proceedings. 

But  the  subsequent  clause  of  the  same  section,  which  directs  that  such  resolu- 
tions and  reports  *'  shall  not  be  passed  or  adopted  until  after  such  notice 
has  been  published  at  least  two  days,"  is  prohibitory ;  and  the  passage  of  a 
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reaolatton  or  report  without  a  compliance  with  the  condition  of  such  claose, 

Is  illegal. 
The  statute  does  not  require  two  publications.    It  is  sufficient  if  two  days 

shall  elapse  between  the  publication  of  the  notice  and  the  passage  of  the 

resolution. 
The  adoption  of  the  resolution  means  its  passage  by  both  boards ;  and  it  is 

only  i^ecessary  that  two  days,  after  publication  of  the  notice,  shall  intervene 

between  Uie  introduction  of  the  resolution  and  its  final  passage  in  both 

boards  of  the  common  council, 

GEORGE  "W.  DouglasB  presented  his  petition,  asking 
the  court,  under  the  act  of  1854,  to  vacate  an  assess- 
ment which  had  been  imposed  by  the  municipal  author- 
ities upon  property  belonging  to  him,  for  the  expense  of 
grading  and  paving  64th  street,  between  Third  and  Fifth 
avenues,  in  the  city  of  New  York.  The  facts  are  stated 
in  the  opinion  of  the  court 

Inoraham,  J.  The  objection  to  the  validity  of  the 
assessment  is,  that  the  resolution  and  report  of  the  commit- 
tee were  not  published  in  all  the  newspapers  employed  by 
the  corporation,  immediately  after  the  adjournment  of  the 
board.  The  statute  contains  the  provision  that  the  same 
shall  not  be  passed  or  adopted  until  after  such  notice  has 
been  published  at  least  two  days.  {Laws  of  1857,  eh.  446.) 
The  proceedings  were  not  published  in  all  the  papers, 
and  the  notice  was  only  published  in  the  daily  papers 
prior  to  the  passage  of  the  resolution.  80  far  as  the  direc- 
tion of  the  statute  is  to  publish  the  proceedings  in  all  the 
papers  employed  by  the  corporation,  I  have  no  doubt  that 
the  same  is  to  be  considered  directory,  and  that  a  depart- 
ure therefrom  through  mistake,  or  even  negligence,  and 
not  intentionally,  would  not  vitiate  the  proceedings. 

The  difficulty  arises  from  the  subsequent  clause  of  the 
act,  which  says:  "All  resolutions  and  reports  of  commit- 
tees, which  shall  recommend  any  specific  improvements, 
taxing  or  assessing  the  citizens  of  the  city,"  &c.,  ''shall  not 
be  passed  or  adopted  until  after  such  notice  has  been  pub- 
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lished  at  least  two  days."  The  prohibition  against  the 
passage  of  the  resolution  or  report  takes  it  out  of  the 
mere  directory  character  of  the  proceedings,  and  makes 
the  passage  illegal,  within  the  meaning  of  the  act  of  1858, 
(as  therein  designated  a  legal  irregularity,)  if  the  provisions 
of  the  statute  are  not  complied  with.  It  becomes  neces- 
sary, therefore,  to  inquire  what  is  meant  by  **such  notice 
has  been  published  at  least  two  days."  I  think  it  is  clear 
that  the  statute  does  not  require  two  publications.  It  is 
sufficient  if  two  days  shall  elapse  between  the  publication 
of  the  notice  and  the  passage  of  the  resolution.  The  act 
does  not  anywhere  require  more  than  one  publication  in 
one  paper;  and  the  use  of  the  word  "notice"  shows  that 
the  object  was  to  give  the  parties  to  be  assessed  two  days' 
notice,  after  its  publication,  before  the  adoption  of  the 
resolution. 

This  is  not  confined  to  each  board.  The  adoption  of 
the  resolution  means  its  passage  by  both  boards,  and  it 
is  only  necessary  that  two  days,  after  publication  of  the 
notice,  shall  intervene  between  the  introduction  of  the  res- 
olution and  its  final  passage  in  both  boards  of  the  common 
council. 

The  resolution  was  introduced  in  the  board  of  aldermen 
July  20,  1863.  The  committee  reported  August  25,  1863. 
The  resolution  was  finally  adopted  by  the  board  of  coun- 
cilmen,  September  24,  1863.  The  resolution  was  pub- 
lished in  the  Tribune  and  in  the  Eerald  July  7,  and  notice 
of  the  report  of  the  committee  on  August  27 ;  notice  of 
its  reference  to  the  board  of  councilmen  September  19, 
and  of  the  report  on  September  23.  More  than  two  days 
elapsed  after  the  publication  of  the  notice,  and  the  neces* 
sary  publication,  therefore,  took  place,  unless  it  was  neces- 
sary that  publication  should  have  been  made  in  all  the 
papers  employed  by  the  corporation,  to  give  validity  to  the 
proceeding.  I  do  not  feel  willing  to  give  such  a  construc- 
tion to  this  statute,  which  is  not  called  for  by  the  literal 
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interpretation  of  it,  so  as  to  render  these  assessments  ille- 
gal. The  words  of  the  act  only  require  the  publication 
of  the  notice  to  be  for  two  days.  It  does  not  forbid  the 
passage  of  the  resolution  until  published  in  all  the  papers, 
but  only  until  notice  has  been  published  for  two  days ; 
and  the  provisions  of  the  statute  can  be  upheld  by  con- 
struing the  number  of  papers  to  be  merely  directory,  and 
the  prohibitory  portion  of  the  act  as  satisfied  by  the  pub- 
lication of  the  notice  in  some  of  them,  for  at  least  two 
days  before  the  resolution  was  adopted.  It  is  not  reason- 
able to  suppose  that  the  common  council  should  be  re- 
quired to  examine  every  newspaper  employed  by  the  cor- 
poration, to  see  if  its  resolutions,  proposed  to  be  passed, 
have  been  published  in  every  paper  so  employed,  before 
their  passage.  This  I  do  not  think  was  intended  by  the 
legislature. 

My  conclusion  is,  that  there  is  nothing  shown  on  the 
part  of  the  petitioner,  sufiicient  to  invalidate  this  assess- 
ment 

Application  denied. 

[New  York  Special  Term,  September  5, 1870.    Ingraham^  Justice.] 
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Short  vs.  Barrt. 

A  oomplaint  stated  that  the  plaintiff  and  defendant,  being  coparfners  in  busi- 
ness, dissolved  their  copartnership,  on  a  day  spedfied,  when  it  was  agreed 
that  an  inventory  should  be  taken  of  the  assets  of  the  firm,  including  the 
notes  and  accounts  due  to  it,  and  that  the  defendant  should  pay  the  plaintiff 
one  half  of  the  amount  of  the  inventory,  deducting  one  half  the  liabilities  of 
the  firm,  which  the  defendant  assumed  to  pay ;  that  such  inventory  was 
taken ;  the  precise  amount  due  to  the  plaintiff  ascertained  and  agreed  upon ; 
and  the  defendant  went  into  and  remained  in  possession.  The  prayer  was 
for  an  account  of  the  partnership  dealings,  and  that  the  plaintiff  have  judg- 
ment for  the  balance  which  should  be  found  due  him,  on  such  accounting. 

Vol.  LVm.  12 
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Seld  that  the  complaint  was  clearly  in  an  action  at  law ;  and  the  demand  for 
an  accounting  was  merely  nugatory,  it  being  not  only  wholly  unsupported 
by  any  allegations  in  the  complaint,  but  inconsistent  with  the  case  made  by 
the  complaint,  which  asserted  that  the  account  was  adjusted,  the  amount 
liquidated,  and  the  balance  agreed  to  be  paid. 

Eeldf  alsOf  that  although  it  appeared  from  the  findings  of  the  referee  that  an 
account  was  necessary  to  settle  the  equities  between  the  parties,  and  an 
action  might  be  maintained  for  that  purpose,-  if  the  defendant  should  refuse 
to  render  such  account,  or  to  pay  the  balance ;  yet  that  such  was  not  the 
cause  of  action  set  up  in  the  complaint,  which  was  assumpsit,  at  law,  and 
not  an  action  of  purely  equitable  cognizance.  And  that  the  referee  erred  in 
proceeding  to  take  an  account. 

An  action  at  law,  for  goods  sold  and  delivered,  cannot  be  changed  into  an  action 
in  equity  for  an  account  between  the  parties. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

D.  0' Briefly  for  the  appellant 

N,  Whiting,  for  the  respondent 

By  the  Court,  Talcott,  J.  The  complaint  in  this  action 
was  clearly  in  an  action  at  law.  It  states  that  the  plaintiflf 
and  defendant  were  copartners  in  mercantile  business; 
that  they  dissolved  their  copartnership  in  December,  1868, 
at  which  time  it  was  agreed  that  an  inventory  should  be 
taken  of  the  assets  of  the  firm,  including  the  notes  and 
accounts  due  to  it,  and  that  the  defendant  should  pay  the 
plaintiff  one  half  of  the  amount  of  the  inventory,  deduct- 
ing a  certain  debt  due  from  the  plaintiff  to  one  McCor- 
mick,  and  also  deducting  one  half  the  liabilities  of.  the 
firm,  which  the  defendant  assumed  to  pay ;  and  that  there- 
upon such  inventory  was  taken,  the  precise  amount  due  to 
the  plaintiff  ascertained  and  agreed  upon,  and  the  defend- 
ant went  into  possession,  and  has  ever  since  held  the  pos- 
session. The  complainant  also  claimed  to  recover  for  the 
services  of  his  minor  son,  who,  he  alleged,  had  been  em- 
ployed by  the  firm,  on  a  quantum  meruit  agreement ;  and 
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he  avers  the  value  of  the  son's  services.  For  this  aggre- 
gate amount  he  demands  judgment.  On  this  complaint, 
and  affidavits  tending  to  show  that  the  defendant  v^as 
about  to  depart  the  State  with  intent  to  defraud  his  cred- 
itors, the  plaintiff  obtained  an  order  of  arrest;  a  motion 
was  made  at  special  term  to  vacate  the  order  of  arrest, 
which  was  denied.  The  case  is  reported  in  39  How.  326. 
The  order  of  the  special  term  was  affirmed,  at  the  last 
June  term  of  this  department 

The  demand  for  judgment  also  contained  a  demand  that 
an  account  of  the  partnership  dealingg  be  taken,  and  that 
the  plaintiff  have  judgment  for  the  balance  found  due 
him  on  such  accounting. 

The  answer  sets  up  that  the  agreement  was  that  the  de- 
fendant should  take  the  goods  and  pay  the  debts  of  the 
firm,  and  should  pay  the  plaintiff  one  half  the  value  of 
the  goods  after  the  debts  were  paid ;  and  that  the  notes 
and  accounts  due  the  firm  were  to  be  left  with  the  defend- 
ant for  collection,  and  the  plaintiff's  one  half  was  to  be 
paid  over  to  him  on  collection.  The  referee  found  the 
agreement  to  have  been  different  from  the  statement  of 
either  party.  He  found  that  the  plaintiff  sold  out  his 
interest  in  the  stock  of  goods  of  said  firm  to  the  defend- 
ant, without  specifying  the  time  for  the  payment  thereof; 
that  an  inventory  was  taken  of  the  goods,  and  they  were 
left  and  remained  in  the  possession  of  the  defendant ;  and 
that  it  was  also  then  agreed  that  the  notes  and  accounts 
due  the  firm  should  be  kept  in  the  possession  of  the  de- 
fendant, and  he  should  collect  the  same,  and  should  pay 
the  debts  due  by  the  said  firm.  That  they  were  so  left, 
and  that  the  defendant  had  collected  a  large  amount 
thereof,  and  had  paid  all  the  debts  of  the  firm,  and  the 
debts  due  from  the  plaintiff  to  McCormick,  which  he  finds 
were  paid  at  the  request  of  the  plaintiff,  without  finding 
that  it  was  a  part  of  the  agreement  on  the  dissolution, 
that  it  should  be  so  paid.    Upon  the  state  of  facts  so  found 
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by  him,  the  referee  determiDed,  as  matter  of  law,  that  the 
interest  of  the  plaintiff  in  said  stock  of  goods  was  to  be 
paid  for  immediately  by  the  defendant ;  and  that  an  ac- 
count should  be  taken  between  the  parties,  of  the  business 
of  said  firm  ;  and  he  thereupon  proceeded  to  take  an  ac- 
count, as  in  equity,  and  as  of  the  date  of  his  report,  charg- 
ing the  defendant,  in  the  account,  with  more  than  $700 
for  moneys  collected  by  him  after  the  action  was  com- 
menced, and  rendering  a  judgment  against  the  defendant 
for  $1359.22,  as  the  balance  of  the  account  due  from  the 
defendant  to  the  plaintiff  at  the  date  of  the  report,  and 
reporting  that  there  was  then  still  uncollected,  quite  an 
amount  of  the  notes  and  accounts  due  the  firm  ;  the  pre- 
cise amount  of  which  he  did  not  and  could  not  ascertain, 
and  in  respect  to  which  he  makes  no  provision  whatever. 
In  various  forms,  and  at  various  stages  of  the  case,  the 
defendant  objected  to  this  taking  of  an  account,  and  ex- 
cepted to  the  referee's  ruling  on  the  subject. 

If  this  were  an  action  for  an  account  in  equity,  the  judg- 
ment ordered  by  the  learned  referee  would,  I  think,  be 
imperfect.  In  such  a  case,  the  final  judgment  between 
the  parties  should  fully  settle  and  finally  determine  all  the 
questions  between  them,  arising  upon  an  accounting  in 
respect  to  the  affairs  of  the  copartnership.  In  this  case 
the  referee  has  left  open  the  door  for  an  indefinite  num- 
ber of  further  suits  concerning  amounts  which  may  here- 
after be  collected,  or  adjudged  to  have  been  collected,  on 
the  notes  and  accounts  still  remaining  uncollected,  and 
the  number,  amount  or  value  of  which  are  wholly  unde- 
termined by  the  judgment  In  such  a  case  a  receiver 
should  have  been  appointed  to  collect  or  sell  the  uncol- 
lected assets,  and  the  final  judgment  should  have  disposed 
of  all  accounting  between  the  parties  as  to  such  remain- 
ing assets.  But  I  am  of  the  opinion  that  the  referee 
erred  in  going  into  th^  proceeding  to  take  an  account. 

The  complaint  was  upon  a  promise  to  pay  an  agreed 
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and  specified  balance  on  the  sale  and  delivery  of  personal 
property.  It  did  not  allege  that  there  was  an  open  or 
unsettled  account  between  the  parties ;  nor  did  it  contain 
any  allegation,  such  as  fraud,  accident  or  mistake,  upon 
which  an  account  stated  and  adjusted  is  to  be  opened  and 
retaken ;  nor  did  it  even  allege  that  the  defendant  had 
ever  neglected  or  refiised  to  account,  or  any  fact  or  cir- 
cumstance showing  the  taking  of  an  account  to  be  neces- 
sary or  proper.  The  demand  for  an  accounting  was  merely 
nugatory ;  it  was  not  only  wholly  unsupported  by  any 
allegations  of  the  complaint,  but  was  inconsistent  with  the 
case  made  by  the  complaint,  which  asserted  that  the  bal- 
ance was  adjusted,  the  amount  liquidated,  and  the  balance 
agreed  to  be  paid.  On  the  findings  of  the  referee,  it  is  no 
doubt  true,  that  an  account  is  necessary  to  settle  the  equi- 
ties between  the  parties ;  and  an  action  might  be  main- 
tained for  that,  provided  the  defendant  should  refuse  to 
render  such  accounting,  or  to  pay  the  balance ;  but  that  is 
not  the  cause  of  action  set  up  in  the  complaint  It  is  a 
wholly  different  cause  of  action,  being  one  of  purely 
equitable  cognizance;  whereas  the  present  action  is  an 
assumpsit  at  law. 

As  to  the  claim  set  up  in  the  complaint,  on  account 
of  the  services  of  the  minor  son  of  the  plaintiff,  the 
referee  finds  against  the  plaintiffs,  and  that  he  has  no 
claim  on  that  account,  either  against  the  firm  or  the  de- 
fendant, as  he  finds  that  instead  of  the  agreement  on 
that  subject  being  as  set  out  in  the  complaint,  it  was 
agreed  between  the  parties,  that  the  services  of  the  son 
should  be  set  off  against  the  rent  of  the  store  occupied  by 
the  parties,  and  which  belonged  to  the  defendant ;  so  that 
the  cause  is  disembarrassed  of  whatever  doubt  might 
have  been  thrown  over  the  character  of  the  action  by  the 
fact  that  such  claim  was  set  up,  and  which,  as  stated  in 
the  complaint,  would  seem,  if  it  had  any  existence,  to  be 
a  claim  against  the  firm.    At  the  last  June  term  we  re- 
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versed  a  judgment  on  the  report  of  a  referee,  where  a 
complaint  stated  a  case  for  accounting  between  copartners, 
and  the  referee  found  there  had  been  no  partnership,  but 
gave  the  plaintifi'judgment  as  in  an  action  at  law,  for  the 
price  of  an  engine,  which  in  the  complaint  was  alleged  by 
the  plaintiff  to  have  been  furnished  by  him  to  the  alleged 
firm,  of  which  he  claimed  to  be  a  member ;  and  our  de- 
cision was  based  upon  the  ground  that  the  complaint, 
being  an  action  for  an  account  in  equity,  could  not  be 
changed  into  an  action  at  law  to  recover  the  price  of  goods 
sold  and  delivered.  This  case  presents  the  precisely  con- 
verse attempt,  namely,  to  change  an  action  at  law  for 
goods  sold  and  delivered,  into  an  action  in  equity  for  an 
account  between  parties. 

There  are  various  other  questions,  as  to  the  admission 
of  evidence,  and  the  findings  of  the  referee,  touching  the 
accounting,  but  as  I  am  of  the  opinion  that  the  judgment 
must  be  reversed,  for  the  fundamental  error  in  going  into 
the  accounting  at  all,  I  have  not  considered  them. 

The  judgment  should  be  reversed  and  a  new  trial  or- 
dered, costs  to  abide  the  event. 

[FouBTH  Depabtmbnt,  Gbnbbal  Tebm,  at  Rochester,  September  5,  1870. 
MulUnj  P.  J.,  and  Johnaon  and  TaleoUj  Justices.] 
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Maloy  vs.  The  New  York  Central  Railroad  Company. 

In  an  action  to  recover  damages  for  personal  injuries  arising  A-om  negligence, 
the  evidence  touching  the  negligence  of  the  parties  is  for  the  jury. 

Whether  it  was  negligence  in  the  plaintiff  to  walk  upon  a  sidewalk  in  a  dark 
night,  without  a  light,  is  a  question  of  fact  for  the  jury,  and  not  a  question 
of  law  for  the  court. 

So,  also,  as  to  the  treatment  of  the  part  injured ;  it  hehig  the  duty  of  the  per- 
son iigured  to  take  proper  care  thereof,  and,  if  necessary,  to  employ  a  com- 
petent surgeon,  evidence  touching  the  iigury,  and  its  treatment,  is  properly 
submitted  to  the  jury ;  and  the  question  of  the  negligence  of  the  plainttff 
in  regard  to  the  ixgury  is  for  the  jury. 
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Where  the  evidence  tended  to  prove  a  severe,  and  probably  permanent,  injury 
to  the  plainUffs  hand  and  wrist,  arising  from  the  defendant's  negligence; 
Held  that  a  verdict  for  S2500  ought  not  to  be  set  aside  on  the  ground  that 
the  damages  were  excessive. 

APPEAL  by  the  defendant  from  an  order  made  at  a 
special  term,  denying  a  motion  for  a  new  trial. 
The  action  was  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  consequence  of  falling  into 
a  hole  opened  and  left  by  the  workmen  of  the  defendant, 
in  a  public  sidewalk,  crossing  its  tracks  at  Niagara  Falls. 
It  was  claimed  by  the  plaintiff  that  the  defendant  was 
negligent  in  leaving  the  hole  open  and  unguarded,  during 
a  whole  night ;  and  by  the  defendant,  that  the  plaintiff 
was  negligent  in  walking  where  he  could  not  see  without 
a  light ;  also  in  omitting  to  apply  proper  remedies  to  his 
injured  arm,  after  the  accident.  The  facts  proved  are 
sufficiently  referred  to  in  the  opinion  of  the  court 

A.  P.  Laningy  for  the  appellant 

Holmes  dt  FiUs,  for  the  respondent 

Marvin,  P.  J.  The  evidence  proved,  or  tended  to  prove, 
that  the  defendant,  in  the  year  1862,  while  making  certain 
repairs  to  its  railway  track,  at  or  near  Niagara  Falls,  took 
up  and  moved  some  of  the  planks  of  the  sidewalk,  which 
sidewalk  crossed  the  said  road-tracks,  leaving  a  hole  or  de- 
pression of  some  twelve  inches ;  that  the  plaintiff,  in  pass- 
ing along  the  sidewalk,  about  9  o'clock  in  the  evening,  a 
dark  and  rainy,  night,  stepped  into  the  hole,  and  fell, 
striking  on  his  left  hand,  which  was  injured.  There  was 
considerable  evidence  touching  the  extent  of  the  injury, 
and  the  condition  of  the  sidewalk,  as  it  was  left  by  the 
servants  of  the  defendant  There  was  a  motion  for  a  non- 
suit, on  the  grounds,  1st  That  there  was  no  negligence 
on  the  part  of  the  defendant,  proved ;  2d.  That  there  was 
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negligence  on  the  part  of  the  plaintift^  proved,  which  con- 
tributed to  the  injury.  The  motion  was  denied,  and  the 
defendant  excepted.  The  defendant  gave  some  evidence 
as  to  the  extent  of  the  injury;  also  as  to  the  manner  of 
treatment  of  the  injury,  by  the  plain tiflF;  and  as  to  the 
condition  of  the  sidewalk  as  left  by  the  servants  of  the  de- 
fendant. The  charge  of  the  court  is  not  given.  The  ver- 
dict was  for  the  plaintiff,  $2500. 

The  defendant's  counsel,  in  his  points,  claims  that  the 
defendant  restored  the  sidewalk  in  such, a  manner  as  ren- 
dered travel  on  it  safe,  and  that  it  was  not  negligent; 
also  that  the  plaintiff  was  negligent,  and  especially  in  trav- 
eling along  the  sidewalk  in  a  dark  night,  without  a  lamp 
or  other  light 

The  evidence  touching  the  negligence  of  the  parties  was 
for  the  jury.  The  evidence  on  the  part  of  the  plaintiff,  I 
think,  showed  very  clearly  the  negligence  of  the  servants 
of  the  defendant ;  and  I  do  not  think  that  the  evidence  on 
the  part  of  the  defendant  made  the  case  much  better.  By 
it,  it  appeared  that  some  of  the  planks  were  laid  down 
across  the  space;  that  the  space  between  the  two  west 
tracks  of  the  railroad  (some  seven  feet)  '^  was  not  all  cov- 
ered— not  more  than  half  covered."  The  evidence  clearly 
showed  that  there  was  a  hole  left,  into  which  the  plaintiff 
stepped,  and  that  he  fell  and  received  the  injury. 

Whether  it  was  negligence  in  the  plaintiff  to  walk  upon 
the  sidewalk  in  a  dark  night,  without  a  light,  was  a  ques- 
tion of  fact  for  the  jury,  and  not  a  question  of  law  for  the 
court.  So,  also,  as  to  the  treatment  of  the  wounded  wrist. 
It  was  undoubtedly  the  duty  of  the  plaintiff  to  take  proper 
care  of  the  hand  and  wrist,  and,  if  necessary,  to  employ  a 
competent  surgeon.  There  was  considerable  evidence 
touching  the  injury,  and  its  treatment,  all  of  which  was 
submitted  to  the  jury ;  and  the  question  of  the  negligence 
of  the  plaintiff  in  regard  to  the  injury  was  for  the  jury. 

The  verdict  ought  not  to  be  set  aside  on  the  ground 
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that  the  damages  were  excefisive.     The  evidence  tended 
to  prove  a  very  severe  injury,  and  one  probably,  in  its 
character,  permanent 
The  order  appealed  from  should  be  affirmed,  with  costs. 

Danibls  and  Taloott,  JJ.,  concurred. 

Babker,  J.,  did  not  participate  in  the  decision ;  the 
cause  having  been  tried  before  him. 

Order  affirmed. 

[Erib  Gbvbral  Term,  Febmary  14,  1870.    Marvm,  DanuU  and  TaUoU^ 
Justices.] 


-•-•-•- 


Oertbude  Kolgers  v%.  The  Guardian  Life  Insurance 

Company. 

After  a  life  insnrance  policy  has  become  forfeited,  by  its  terms,  by  the  non- 
payment of  premiums,  in  an  action  thereon  it  is  incumbent  upon  the  plaintiff 
to  show  a  receipt  of  the  premium,  by  some  one  authorized  to  receive  it, 
after  forfeiture;  or  to  show  a  ratification  of  an  unauthorized  receipt,  by  the 
company,  by  an  acceptance  of  the  money  with  knowledge  of  the  facts,  or  in 
some  other  way. 

The  &ct  that  a  clerk  of  the  insurers  had  power  to  bind  them  by  receiying 
money  upon  policies,  is  no  evidence  of  his  authority  to  waive  a  forfeiture 
by  receiving  the  premium  after  a  policy  has  ceased  to  exist,  by  reason  of 
nonpayment;  especially  where  it  appears  that  such  clerk  had  always  had 
strict  orders  to  collect  no  premiums  on  forfeited  policies ;  and  that  the  com- 
pany has  never  received  the  premiums  so  collected  by  him  after  forfeiture. 

Li  an  action  upon  a  policy,  the  charter  and  by-laws  of  the  company  are  admis- 
sible in  evidence,  to  show  who  was  authorized  to  remit  forfeitures. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  verdict  of  jury. 
The  action  was  brought  to  recover  upon  a  life  insurance 
policy  of  (4000,  issued  by  the  defendant,  upon  the  joint 
lives  of  Albert  Eolgers  and  Gertrude  Eolgers,  his  wife 
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(the  plaintiff,)  payable,  on  the  decease  of  either,  to  the 
survivor. 

It  appeared  in  evidence,  on  the  trial,  that  after  the  hus- 
band had  neglected  to  pay  two  quarterly  premiums,  his 
wife  went  to  the  principal  office  of  the  company,  251  Broad- 
way, New  York,  and  asked  if  the  premiums  had  been 
paid.  A  clerk  named  Holley,  on  examining  the  books,  said 
the  premiums  had  not  been  paid,  and  stated  the  amount. 
On  her  promising  to  call  the  next  day  and  pay  it,  the  clerk 
offered  to  come  to  her  house  to  receive  it ;  and  he  did  so, 
giving  the  printed  receipts  of  the  company,  in  the  usual 
form,  stating  the  payment  as  binding  the  policy  for  the 
current  quarter.     The  husband  died  soon  afterwards. 

It  appeared  from  the  evidence,  that  before  his  death  the 
treasurer  of  the  company  ascertained  that  the  premiums 
had  been  in  default,  and  that  the  clerk,  Holley,  had  col- 
lected them  but  had  not  accounted,  for  them,  to  the  com- 
pany. It  also  appeared  that  Holley  had  been  instructed 
not  to  receive  premiums  on  forfeited  policies,  and  had 
never  before  done  so. 

Holley,  being  called  to  account  by  the  company,  admitted 
that  he  had  received  these  premiums  ;  and  the  treasurer 
required  him  to  make  his  usual  report  of  the  collection  of 
the  premiums,  which  report  the  treasurer  received.  This 
was  but  a  short  time  before  the  death  of  the  husband. 
Immediately  after  his  death,  the  treasurer  tendered  to  the 
plaintiff  repayment  of  the  premium,  on  the  ground  that 
the  clerk  had  no  right  to  receive  it,  as  the  time  of  the 
policy  had  expired,  when  it  was  paid.  The  plaintiff  refused 
to  receive  the  premium,  and  thereupon  commenced  this 
action. 

On  the  trial,  the  court  directed  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  policy. 

,  for  the  appellant 


Morris  &  PearsaUy  for  the  respondent. 
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By  the  Courts  J.  F.  Barnard,  P.  J.  At  the  time  of  the 
payment  by  the  plaintiff  to  HoUey,  of  the  two  quarterly 
premiums,  the  policy  was  forfeited,  by  its  terms.  It  then 
became  incumbent  upon  the  plaintiff,  in  order  to  recover 
upon  the  policy,  to  show  a  receipt  of  the  premium  by  some 
one  authorized  to  receive  it  after  forfeiture ;  or  to  show 
a  ratification  of  an  unauthorized  receipt,  by  the  company, 
by  an  acceptance  of  the  money  with  knowledge  of  the 
facts,  or  in  some  other  way.  I  think  the  case  fails  to  show 
HoUey's  authority  to  receive  the  money  after  forfeiture. 
He  was  a  clerk  of  the  defendants,  and  had  been  an  agent 
to  receive  applications  for  insurance,  in  New  Jersey,  which 
appointment  had  been  revoked.  He  had  been  sent  by  a 
previous  secretary  to  collect  premiums,  but  always  with 
strict  orders  to  collect  none  on  forfeited  policies.  HoUey 
signed  the  receipt  for  the  payment  in  question  as  agent  for 
the  then  secretary.  Neither  HoUey  nor  this  secretary  is 
produced  as  a  witness.  If  the  secretary  had  the  power  to 
waive  the  forfeiture,  he  is  not  proven  to  have  done  it. 
HoUey  had  never  done  a  like  act.  His  power  to  bind  the 
company,  by  receiving  money  on  policies  on  life,  would  be 
no  evidence  of  power  to  waive  the  forfeiture  by  receiving 
the  premium  after  the  policy  had  ceased  to  exist  by  rea- 
son of  nonpayment.  The  company  had  never  received 
the  premium  collected  by  HoUey. 

I  am  unable  to  distinguish  this  case,  in  principle,  from 
an  unreported  case  in  this  district — Taylor  v.  British  Com^ 
mercuU  Life  Insurance  Company.  In  that  case  the  policy 
was  upon  the  life  of  one  E.  P.  Taylor.  WilUam  Wilson 
was  the  agent  to  receive  the  premiums.  He  was  instructed, 
if  the  premiums  were  not  paid  within  thirty  days,  to  return 
the  receipt  to  the  general  agent  in  New  York.  The  pol- 
icy provided  that  it  should  be  void  if  the  premiums  were 
not  paid  within  thirty  days  after  the  same  became  due. 
Taylor  suffered  default  for  over  thirty  days.  About  fifteen 
days  after  the  policy  became  forfeited,  the  assured  paid 
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the  premiam  to  a  clerk  in  the  office  of  the  agent,  Wilson. 
Within  a  few  days  after  this  payment,  the  assured  died. 
The  company  had  never  received  the  money.  The  clerk 
in  the  office  of  the  agent  had  generally  received  the  pre- 
miums for  his  father,  the  agent.  The  court  held  that 
William  Wilson  had  no  power  to  waive  the  forfeiture,  or 
to  bind  the  company  by  receiving  the  money,  after  de- 
fault; that  he  was  a  special  agent,  and  could  not  exceed 
his  powers  as  such  and  bind  his  principal  by  his  acts, 
although  the  assured  knew  nothing  of  his  limited  powers. 

In  that  case  the  charter  and  by-laws  were  admitted  in 
evidence.  I  think  it  was  erroneous  to  exclude  them  in 
this  case.  If  they  did  show  who  was  authorized  to  remit 
forfeitures,  they  should  have  been  received.  From  the 
testimony  of  the  president  of  the  defendants,  I  suppose 
they  did. 

The  rejected  evidence,  or  such  parts  of  it  as  would  show 
its  pertinency,  should  properly  have  been  presented  by  the 
case,  so  that  this  court  could  more  satisfactorily  determine 
this  point. 

I  think  the  judgment,  and  the  order  denying  a  new 

trial,  should  be  reversed,  and  a  new  trial  granted ;  costs  to 

abide  the  event. 

Ordered  accordingly. 

[Second  Dbpabtment,  Gbvbbaii  Tbbv,  at  Brooklyn,  September  18, 1870. 
/.  F,  Barnard,  P.  J.,  and  QUbert  and  Tappm,  Justices.] 
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An  agreement  between  partners,  for  a  dissolution  of  the  firm,  and  for  a  transfer 
from  one  partner  to  the  other  of  the  assets  of  the  firm,  is  a  good  consideration 
for  a  promissoiy  note,  given  by  the  latter  for  the  purchase  money. 

The  &ct  that  the  purchaser  of  the  assets  was  induced  to  enter  into  the  agree- 
ment by  the  &]se  and  fraudulent  representations  of  the  other  partner,  re- 
specting the  partnership  assets,  is  no  defense  to  an  action  upon  the  note  by 
a  bona  JIde  holder,  so  long  aa  the  agreement  stands,  and  the  defendant  re- 
tains the  property  transferred,  without  offering  to  reassign  the  same,  or  de- 
manding a  return  of  the  note. 

Under  such  circumstances,  however,  the  maker  of  the  note  may  maintain  an 
action  against  the  payee,  for  the  fraud ;  or,  in  an  action  upon  the  note,  may 
set  up  the  fraud  as  a  counter-claim.    Fer  Inorahah,  P.  J. 

Where  the  indorsee  of  a  note  produces  it  on  the  trial,  it  is  to  be  presumed  that 
he  is  the  holder  in  good  faith,  and  that  he  received  it  before  maturity.  If 
the  defendant  alleges  the  contrary,  the  burden  of  the  proof  is  upon  him. 
A  mere  denial  of  ownership,  by  the  plaintiff,  a  few  days  after  the  note  ma- 
tures, will  not  conclude  him,  or  rebut  the  presumption  of  ownership  before 
maturity.    Fer  Babic abd,  J. 

APPEAL  by  the  defendants  from  a  judgment  entered 
on  a  verdict. 
The  action  was  on  a  promissory  note  made  by  the  de- 
fendant Dwyer,  and  indorsed  by  the  defendant  Mossman. 
The  note  was  made  and  delivered  to  one  Dreyfons,  and 
by  him  transferred  to  the  plaintiff  The  defendants  showed 
that  Dreyfous,  and  Dwyer,  the  maker  of  the  note,  had 
been  partners ;  that  they  dissolved  on  the  date  of  the 
note,  by  an  agreement  in  writing,  Dreyfous  assigning  the 
partnership  assets  to  Dwyer  for  $500.  The  note  was 
given  for  this  purchase  money,  Mossman  indorsing  it  at 
Dwyer's  request,  and  for  his  accommodation.  The  de- 
fendants then  offered  to  show  that  Dreyfous  had  made 
false  representations  as  to  the  partnership  assets,  represent- 
ing that  the  accounts  due  the  firm  were  as  they  appeared 
on  the  books,  and  that  no  debts  had  been  created,  except 
those  appearing  on  the  books;  whereas  he  had  drawn 
$707  from  the  bank,  which  was  not  entered  on  the  books ; 
had  collected  over  $500  of  the  debts  owing  to  the  firm 
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according  to  the  books,  which  collections  were  not  entered 
on  the  books ;  had  contracted  debts  against  the  firm  of 
over  8500,  which  were  not  entered  on  the  books,  and  were 
not  known  to  the  defendant  Dwyer.  The  plaintiff's  counsel 
objected  to  the  "evidence,  and  the  court  excluded  it ;  to 
which  decision  the  defendants*  counsel  excepted.  The 
court  thereupon  directed  a  verdict  for  the  plaintiff,  for  the 
amount  of  the  note.  Judgment  was  entered,  on  the  ver- 
dict, and  the  defendants  appealed. 

E.  Oookey  for  the  appellants. 

I.  The  learned  judge  erred  in  ruling  out  the  evidence 
of  fraud  offered  by  the  defendants.  Neither  the  counsel 
or  the  court  thought  it  worth  their  while  to  inform  us  of 
the  grounds  of  objection  to  the  evidence.  The  decison, 
therefore,  must  be  sustained,  if  at  all,  on  some  ground 
that  could  not  have  been  obviated  on  the  trial  It  will 
not  do  now  to  say  that  the  defense  was  not  properly 
pleaded ;  or  that  the  offer  did  not  go  far  enough ;  or  that 
the  proper  foundation  had  not  been  laid  for  it.  {Mahbett  v. 
WhitBy  12  N,  r.  442,  451.  The  Cayuga  County  Bank  v. 
Warden,  6  id.  30.) 

IL  The  presumption  which  the  law  indulges  for  the 
protection  of  the  holder  of  commercial  paper — that  he 
purchased  it  bona  fide  before  it  became  due,  in  the  ordi- 
nary course  of  trade,  without  notice,  and  for  value — was 
rebutted  by  proving  that  six  days  after  the  note  matured 
the  plaintiff'  said  he  did  not  own  the  note.  If  he  now 
owns  the  note,  it  is  because  he  has  bought  it  since  it  be- 
came due,  and  subject  to  all  equities  and  all  defenses 
which  could  be  set  up  against  it  in  the  hands  of  the  payee. 

III.  That  the  defense  offered  would  have  been  available 
against  the  note  in  the  hands  of  Dreyfous,  the  payee,  is 
distinctly  held  in  a  strictly  parallel  case  in  this  court. 
{Barber  v.  Kerr,  3  Barb,  149.)  In  the  case  cited,  the  de- 
fense was  held  to  be  available  under  the  general  issue. 
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The  judgment  should  therefore  be  reversed,  and  a  new 
trial  ordered. 

8,  P.  Nashj  for  the  respondent. 

L  The  alleged  representations  which  the  defendants 
sought  to  prove  would  not  have  constituted  a  defense  to 
the  note.  They  would  only  have  made  a  case  for  a  claim 
of  damages  against  Dreyfous.  To  avoid  the  note  given 
in  consideration  of  the  assignment  of  the  partnersnip 
assets,  Dwyer  should  have  offered  to  rescind  the  arrange- 
ment of  dissolution,  and  replace  Dreyfous  in  his  rights  as 
partner.  But  he  retained  the  property  assigned,  offering 
to  prove  that  it  was  not  as  valuable  as  represented.  Do- 
ing this,  he  could  only  defeat  the  note  by  showing  that 
he  got  nothing  whatever  by  the  assignment  There  must 
be  a  want  of  consideration  originally,  or  a  subsequent 
total  failure  of  consideration,  to  defeat  a  contract.  The 
assets  of  the  partnership  assigned  may  have  been  worth 
ten  times  the  amount  of  the  note ;  Dwyer  could  not  re- 
tain these  and  still  refuse  to  pay  the  note.  His  remedy, 
for  the  false  representations,  if  he  retained  the  partner- 
ship transfer,  was  an  action  for  damages  against  Dreyfous. 
{Nickerion  v.  Howardy  19  John,  113.  Bellows  v.  Fohomj  2 
Bob.  138.  Curtiss  v.  Sowelly  39  IT.  Y,  211.  Bevendoff,  re- 
ceiver, V.  Seardsley,  23  Barb.  656.) 

n.  The  offer  to  show  by  oral  evidence  a  verbal  agree- 
ment made  at  the  date  of  the  agreement  of  disolution 
and  of  the  note,  to  add  to  or  vary  the  written  instruments, 
was  properly  excluded.     (Thompson  v.  Ball,  45  Barb.  214.) 

in.  The  testimony  of  the  plaintiff's  saying  that  he  did 
not  own  the  note  "five  or  six  days  after  it  was  due,"  was 
not  sufficient  to  defeat  a  recovery  on  the  ground  of  his 
want  of  title.  He  produced  the  note  on  the  trial,  and 
proved  its  indorsement  to  him  by  the  payee.  Until  the 
defendants  showed  that  some  one  else  had  title  to  it,  this 
was  sufficient  to  authorize  a  verdict 
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Gbo.  G.  Barnabd,  J.  This  was  an  action  brought  by  the 
plaintiff,  against  the  defendants,  to  recover  the  amount  of  a 
promissory  note  made  by  the  defendant  Dwyer,  indorsed 
by  the  defendant  Mossman,  and  delivered  to  one  Dreyfous. 
The  case  was  tried  at  the  circuit,  and  a  verdict  rendered 
for  the  plaintiff,  upon  which  judgment  was  perfected. 
The  facts  seem  to  be  these :  The  defendant  Dwyer,  and 
Dreyfous,  the  payee  of  the  note,  were  partners  in  business, 
and  on  the  day  the  note  bears  date  dissolved  that  relation, 
by  an  agreement  in  writing,  by  which,  in  consideration  of 
the  sum  of  $500,  Dreyfous  sold  and  transferred  all  his 
right,  title,  interest  and  property  in  and  to  the  assete,  fix- 
tures  and  effects  of  the  late  copartnership,  to  Dwyer,  the 
latter  assuming  and  agreeing  to  pay  all  debts,  &c.,  owing 
or  payable  by  the  said  copartnership  on  the  8th  day  of 
September,  1866.  In  this  agreement  Dreyfous  covenants 
that  he  has  not  created  any  debt,  contract  or  liability,  by 
which  the  late  copartnership,  or  Dwyer,  could  or  might  be 
held  liable.  The  note  in  question  was  given  for  the  pur- 
chase money  mentioned  in  the  agreement,  the  defend- 
ant Mossman  indorsing  it  at  Dwyer's  request  The  making 
and  indorsement  of  the  note  is  admitted ;  but  it  is  alleged 
that  it  was  delivered  upon  the  representations  of  Dreyfous 
that  he  had  not  created  any  debt  or  liability  for  which 
Dwyer  could  be  made  liable,  and  which  representation 
was  knowingly  false.  And  it  is  further  alleged,  that  the 
plaintiff*  purchased  the  note,  if  at  all,  after  its  maturity. 

On  the  trial  of  the  cause  the  plaintiff  produced  the  note 
in  suit,  and  after  showing  for  what  it  was  given,  and  the 
indorsement,  rested.  The  defendant  sought  to  prove  that 
Dreyfous  made  false  and  fraudulent  representations  as  to 
the  partnership  assets,  at  the  time  of  the  making  and  de- 
livery of  the  note;  and  this  evidence  the  court  below 
ruled  out.  We  see  no  error  in  this  ruling,  and  feel  en- 
tirely clear  that  the  court  decided  rightly  in  refusing  to 
allow  oral  evidence  or  a  verbal  understanding  between  the 
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parties  to  the  contract,  at  the  time  it  was  entered  into, 
and  at  the  time  of  the  making  and  delivery  of  the  note, 
to  add  to  or  vary  the  written  instrament  {Thompson  v. 
Hall,  45  Barb.  214.) 

We  are  also  of  the  opinion  that  the  court  ruled  cor- 
rectly in  refusing  to  allow  the  defendants  to  prove  that 
Dwyer  took,  hy  the  assignment  from  Dreyfous,  less  in 
value  than  was  anticipated  or  expected.  The  representa- 
tions of  Dreyfous,  in  this  respect,  may  have  furnished  a 
good  cause  of  action  against  him  at  the  suit  of  Dwyer ;  or 
the  agreement  of  dissolution  might  have  been  rescinded, 
and  Dreyfous  restored  to  his  original  position  as  a  mem- 
ber of  the  firm.  The  agreement  therefore  stands,  and 
Dwyer  still  retains  all  the  corpartnership  assets,  and  now, 
while  retaining  the  property  transferred,  seeks  to  avoid 
the  payment  of  his  note,  on  the  ground  that  the  consider- 
ation passing  to  him  was  not  as  saleable  as  represented. 
This  he  cannot  do.     {GuHis  v.  ffavillj  39  N.  T.  24.) 

The  only  other  point  presented  by  the  appellant  is  as  to 
whether  or  not  the  plaintiff  is  the  bona  fide  holder  of  the 
note  before  maturity.  On  this  point  we  have  only  to  say, 
that  he  produced  the  note  on  the  trial,  and  it  is  to  be  pre- 
sumed that  he  was  the  holder  of  it  in  good  faith,  and  that 
he  received  it  before  maturity.  The  defendant  ought  to 
prove  that  he  became  the  holder  after  maturity.  No  proof 
to  sustain  this  allegation  was  offered,  on  the  trial,  except 
'  that  the  defendant  Dwyer  testified  that  the  plaintiff*  denied 
ownership  of  the  note  a  few  days  after  its  maturity.  He 
was  not  morally  or  legally  bound  to  answer  this  question, 
and  we  do  not  think  that  his  answer,  thus  made,  concludes 
him,  or  rebuts  the  presumption  already  adverted  to.  No 
effort  was  made  to  show  that  Dreyfous  or  any  person, 
other  than  the  plaintiff,  was  the  owner,  or  in  any  way  in- 
terested in  it. 

The  judgment  should  be  affirmed. 

Vol.  LVm.  13 
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Ingraham,  p.  J.  This  action  is  brought  to  recover  the 
amount  of  a  promissory  note  given  by  the  defendants  on 
the  settlement  of  a  partnership  and  a  transfer  of  all  the 
assets  to  the  maker  of  the  note.  The  defense  is,  that  the 
party  receiving  the  note  and  executing  the  transfer  of 
the  assets  of  the  firm  falsely  represented  the  condition 
of  the  books  of  the  firm  and  the  accounts  due  the  firm. 
Upon  the  trial,  this  evidence  was  excluded,  and  the  de- 
fendants excepted.  That  the  false  representations  were 
good  ground  for  an  action  for  the  deceit,  there  can  be  no 
doubt;  but  I  do  not  see  how  they  are  admissible  in  this 
action.  Dwyer  received  from  Dreyfous  an  agreement  dis- 
solving the  partnership  and  transferring  to  him  all  the 
assets  of  the  firm.  There  can  be  no  hesitation  in  holding 
that  this  formed  a  good  consideration.  Whether  the  de- 
fendants were  induced  to  enter  into  this  agreement  by 
fraud  or  not,  could  not  form  a  defense  to  the  note,  unleps 
the  defendant  Dwj^er  had  previously  ottered  a  reassign- 
ment of  the  interest  of  Dreyfous  in  the  firm,  and  demanded 
a  return  of  the  note.  So  long  as  he  held  that  assignment 
he  held  a  good  consideration  for  the  note,  and  was  bound 
to  pay  it  Dwyer  might  maintain  an  action  for  the  fraud, 
but  Mossman  could  not;  and  so  long  as  the  agreement 
remained  in  force,  the  parties  remained  liable  on  the  note. 
Dwyer  might  have  set  up  the  fraud  as  a  counter-claim  on 
his  part,  but  he  did  not 

The  evidence  was  properly  excluded.    The  judgment  * 
should  be  affirmed. 

Cardozo,  J.,  concurred. 

Judgment  affirmed. 

[FiBBT  Dbpartmbvt,  Gbstbral  Tbbm,  at  New  Tork,  November  1,  1870. 
Ligrdham,  P.  J.,  and  Geo,  0,  Barnard  and  CardoBO^  Justices.] 
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Common  cftrriera  are  liable  in  two  capacities ;  one  as  insarers  and  one  as  ware- 
housemen. If  an  injury  happens  to  goods,  from  any  cause  except  the  act  of 
Qod  or  the  public  enemies,  while  the  carriers  are  insurers,  an  action  lies  against 
them,  by  the  owners,  for  damages,  and  is  made  out  without  further  inquiry. 

But  if  the  izgury  happens  after  the  goods  are  claimed  to  hare  been  delivered, 
the  question  arises  whether  the  defendants*  liability  as  common  carriers,  in 
all  its  rigor,  had,  under  the  circumstances,  ceased;  and  if  so,  whether  the 
defendants  had  exercised  that  care  of  the  property  required  of  them  afl 
warehousemen. 

Carriers  are  bound  to  delirer  goods  transported  by  them.  Delivery  is  not 
effected  by  placing  the  property  in  a  position  where  it  cannot  be  obtained  by 
the  owner  or  consignee. 

A  quantity  of  sheet-iron,  consigned  to  the  plaintiffs  at  New  York,  and  trans- 
ported by  the  defendants,  was  unloaded  upon  the  wharf,  in  New  York.  The 
plaintifih  received  notice  of  the  arrival  of  the  ship  in  which  the  iron  was 
brought,  and  deceived  a  small  portion  of  the  iron  unii\jured.  On  sending 
for  the  remainder,  they  were  unable  to  get  it  until  some  days  after  it  was 
placed  upon  the  pier,  by  reason  of  other  freight  having  been  so  placed  that 
the  iron  could  not  be  reached.  While  it  was  in  this  position,  it  was  damaged 
by  rain.  Held  that  the  defendants  were  bftund  to  deliver  the  goods  at  the 
usual  place,  and  to  deliver  them  in  a  conveniently  reasonable  method  for 
their  removal  -,  and  that  the  plaintiffii  were  bound  to  exercise  reasonable  dil- 
igence in  removing  them. 

That  it  was  for  the  jury  to  determine  whether  a  reasonable  time  had  elapsed 
after  notice  of  the  arrival  of  the  iron,  for  the  plaintlfib  to  remove  it,  before  it 
was  injured  by  the  rain. 

That  after  the  expiration  of  a  reasonable  time  for  the  removal  of  the  goods, 
the  liability  of  the  defendants  as.  insurers  ceased,  and  their  duty  or  liability 
became  that  of  warehousemen,  which  required  that  they  should  exercise 
over  the  property,  and  for  its  protection,  ordinary  care  and  diligence. 

That  the  burden  of  proof  was  upon  the  plaintiflb,  to  show  that  the  defendants 
did  not  use  such  care  and  diligence;  and  if  the  jury  found  that  negligence 
was  proved,  the  defendants  were  liable,  even  though  their  duty  as  common 
carriers  was  ended. 

And  the  jury  having  found  %  verdict  for  the  plaintiffs ;  Seld  that  it  was  sus- 
tained by  the  evidence ;  and  the  judgment  entered  thereon  was  affirmed. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  motion  for  a  new  trial. 
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The  action  was  brought  against  the  defendants  as  com- 
mon carriers,  to  recover  damages  resulting  to  the  plain- 
tiffs through  the  negligence  of  the  defendants,  whereby  a 
lot  of  sheet-iron  consigned  to  the  plaintiffs  became  wet 
and  rusted  before  it  was  delivered  to  them,  and  while  it 
was  on  the  pier,  (No.  13,  N.  Y.  city,)  where  it  had  been 
placed  by  the  defendants  from  their  vessel  while  she  was 
discharging  her  cargo^  in  September,  1865 ;  and  also  for 
the  recovery  of  $29.54,  the  value  of  three  bundles  of  iron, 
admitted  to  have  been  lost  by  the  defendants. 

The  action  was  tried  before  Justice  Cardozo  and  a  jury. 
The  facts  appearing  upon  the  trial,  as  claimed  by  the 
plaintiffs,  were  as  follows:  The  plaintiffs  are  importers 
and  dealers  in  metals  at  No.  245  Water  street,  N.  T.  city. 
In  August,  1865,  three  several  lots  of  sheet-iron,  amount- 
ing to  650  bundles,  were  delivered  to  the  defendants  at 
Wheeling,  Va.,  to  be  transported  to  the  city  of  New  York, 
and  there  to  be  delivered  to  the  plaintiffs,  to  whom  the 
iron  was  consigned.  The  iron  was  carried  from  Wheeling 
to  Baltimore  by  rail,  from  whence  it  was  transported  to 
New  York  city  by  steamships  belonging  to  the  defendants. 
559  bundles  of  the  iron  were  shipped  on  board  the  steam- 
ship Carrolj  which  arrived  at  Pier  No.  13,  New  York,  Sep- 
tember 5th,  where  she  lay  about  a  week,  discharging  her 
cargo,  and  taking  in  another.  The  rest  of  the  iron  was 
shipped  on  the  Alleghany^  which  arrived  about  rix  or  eight 
days  after  the  Carrol  Three  bundles  of  the  iron  were  lost. 
Eleven  bundles  were  delivered  by  mistake  to  J.  Dickinson 
&  Co.,  and  about  three  weeks  afterwards  received  by  the 
plaintiffs,  while  about  two-thirds  of  the  entire  shipments 
of  iron  became  rusted  and  damaged  in  consequence  of 
becoming  wet  by  a  rain  storm,  while  lying  upon  the  pier, 
before  the  plaintiffs  had  an  opportunity  of  taking  the  same 
away.  Upon  receiving  notice  of  the  arrival  of  the  Garrolj 
September  5th,  the  plaintiffs  immediately  sent  their  cart- 
man  (Beekman)  to  the  ship  to  get  the  iron.    On  that  day 
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the  cartman  did  not  get  any ;  there  being  none  out  of  the 
vesseL  The  plaintiffs  continued  to  send  him,  and  finally 
he  got  a  small  portion  of  the  iron  on  the  6th  or  7th,  about 
twenty  bundles,  which  was  not  damaged.  The  plaintiffs 
continued  to  send  their  cartman  daily,  two  or  three  times  a 
day,  with  a  double  truck  and  two  single  carts,  to  get  the 
rest  of  the  iron,  but  he  was  unable  to  get  any  more  until 
about  the  11th  of  September,  owing  to  the  fact  that  the 
remaining  portion  of  the  iron,  when  discharged  from  the 
vessel,  was  placed  at  the  extreme  end  of  the  pier,  and  the 
entire  width  of  the  pier  was  covered  with  hogsheads  of 
tobacco,  discharged  from  the  Carrol^  and  which,  as  the 
plaintiffs  claimed,  completely  blocked  the  passage-way 
between  the  iron  and  the  head  of  the  pier,  and  rendered 
it  impossible  for  carts  to  get  to  the  iron  lying  at  the  other 
end  of  the  pier. 

The  facts  in  respect  to  the  landing  of  the  iron  were 
claimed  to  be  as  follows,  viz :  The  small  portion  which 
was  taken  away  by  the  plaintiffs'  cartman  on  the  6th  or  7th 
of  September,  was  placed  opposite  the  ship,  pretty  well  up 
the  dock,  towards  the  bulkhead.  The  rest  of  the  iron, 
being  the  greater  portion,  was  placed  at  the  extreme  end 
of  the  pier,  touching  the  string-piece,  towards  the  river. 
In  front  of  this  iron,  that  is,  between  the  street  and  the 
outer  end  of  the  pier,  the  defendants'  agents  placed  a  large 
number  of  hogsheads  of  tobacco  which  were  taken  from 
oft*  the  Carrol  while  she  was  discharging  her  cargo,  which 
hogsheads  were  so  placed  as  to  extend  across  the  width  of 
the  pier,  about  four  tiers  back.  This  obstruction  continued 
for  several  days,  rendering  it  impossible  for  a  cartman  to 
reach  the  iron  at  the  end  of  the  pier  with  his  cart,  until 
the  10th  or  11th  of  September,  when  a  passage-way  was 
made  for  carts  by  rolling  away  some  of  the  hogsheads  of 
tobacco;  and  one  of  the  defendants'  agents  went  to  the 
plaintifib'  store  and  ilotified  them  of  the  fact,  and  that  they 
could  get  the  iron.    Their  cartman  removed  it  to  their 
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store,  on  the  10th  or  11th  of  September.  While  the  iron 
thus  lay  on  the  pier,  a  heavy  rain  came  on  and  wet  the 
iron,  which  caused  it  to  rust,  and  greatly  damaged  it. 
The  iron  was  placed  at  the  lower  end  of  the  pier,  where 
the  water  which  made  upon  the  dock  ran  down  into  the 
iron;  and  although  the  defendants'  agents  placed  thin 
boards  under  the  iron,  and  covered  it  with  tarpaulins 
before  the  rain,  yet  the  covering  was  insufficient  to  keep 
it  dry — it  was  only  partly  covered,  and  the  dunnage,  or  thin 
pifeces  of  boards  which  were  placed  under  it,  were  not 
thick  enough  to  prevent  the  water  on  the  dock  from  run- 
ning into  it  The  evidence  showed  that  the  iron  was 
damaged  from  two  to  two  and  a  half  cents  per  pound,  and 
it  was  claimed  that  it  would  be  seen  by  computation  that 
at  the  lowest  estimate  which  could  be  made  from  the. 
proof,  the  actual  damages  exceeded  the  amount  of  the 
verdict. 

At  the  close  of  the  testimony  the  learned  judge  sub- 
mitted the  whole  case  to  the  jury  upon  the  questions  of 
fact  involved,  in  regard  to  which  there  was  some  conflict- 
ing evidence,  instructing  them  as  follows  : 

"The  plaintiffs  seek  to  recover  from  the  defendants, 
who  are  common  carriers  of  goods  for  hire,  the  value  of 
three  bundles  of  sheet-iron,  which  were  lost  while  in  the 
defendants'  charge ;  and  the  damage  which,  they  assert,  a 
large  number  of  bundles  of  sheet-iron  consigned  to  them, 
suffered  by  the  negligence  of  the  defendants.  So  far  as 
the  loss  of  the  three  bundles  is  concerned,  no  dispute  is 
made  as  to  the  liability  of  the  defendants ;  and  as  the  evi- 
dence is  uncontradicted  that  their  market  value  amounted 
to  $29.54,  for  that  sum,  in  any  event,  the  plaintiffs  will 
be  entitled  to  recover. 

As  to  the  injury  to  the  rest  of  the  iron,  the  plaintiffs 
claim  that  about  two- thirds  of  the  whole  consignment  of 
559  bundles,  which  would  be  about  373  bundles,  equal, 
upon  the  evidence,  to  48,490  pounds,  was  damaged  to  the 
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extent  of  two  cents  per  pound ;  and  as  there  is  no  conflict 
upon  the  amount  of  the  damage — if  the  defendants  be  lia- 
ble at  all  under  the  rules  of  law,  which  I  shall  give  you — 
you  will  find  no  difficulty  in  calculating  the  amount  of 
your  verdict.  But,  in  any  event,  in  the  whole,,  under  the 
pleadings  in  this  case,  it  must  not  exceed  $659. 

The  defendants,  being  common  carriers  of  goods  for 
hire,  are  responsible  by  the  common  law  as  insurers  of  the 
property  against  everything,  except  the  act  of  God  and 
the  public  enemies,  until  their  obligation  and  duty  as  suoh 
carriers  terminated ;  as  to  that,  no  one  connected  with  the 
case  doubts.  The  question  disputed  by  the  learned  coun- 
sel for  the  defendants  is,  "  when  did  the  duty  of  the  de- 
fendants as  common  carriers  cease  ?"  Upon  that  subject, 
I  charge  you  that  that  extent  of  duty  and  liability  con- 
tinued upon  the  defendants  until  the  expiration  of  a  rea- 
sonable time  after  notice  to  the  consignees  of  the  arrival 
of  the  iron,  for  the  latter  to  remove  it  from  the  possession 
of  the  defen'dants;  and  during  the  period,  until  such  rea- 
sonable time  had  elapsed,  the  plaintiffs  were  under  no 
duty,  except  to  proceed  with  due  and  reasonable  diligence 
to  remove  the  property,  and  that  of  course  includes  a  duty 
upon  them  to  endeavor,  by  all  reasonable  exertion,  to 
reach  and  remove  the  goods,  whatever  obstructions  there 
were.  Whatever  you  think  was  reasonable,  under  all  the 
circumstances  in  that  respect,  the  plaintiffs  were  bound  to 
do.  The  defendants  were  bound  to  deliver  the  goods  at 
the  usual  place,  which  they  did,  and  they  were  bound  to 
deliver  them  in  a  conveniently  reasonable  method  for  their 
removal,  and  the  plaintiffs  were  bound  to  exercise  reason- 
able diligence  for  their  removal  from  such  place.  But 
just  here  arises  the  important  question  of  fact  for  your 
determination,  which  I  leave  exclusively  to  you,  namely : 
Had  a  reasonable  time  elapsed  before  the  rain  which  in- 
jured the  iron,  after  notice  of  its  arrival,  for  the  plaintiffs 
to  remove  it?    The  term  "reasonable  time  "  must  depend 
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upon  the  circumBtances,  the  character  of  the  property  to 
be  removed,  the  condition  of  the  pier,  and  all  such  like 
matters.  You  must  first  consider  what  was  the  con- 
dition of  the  pier.  Was  it  so  obstructed  by  the  other 
freight  that  the  plaintiffs,  by  reasonable  care  and  diligence, 
could  not  reach  and  remove  their  goods,  as  they  claim,  or 
was  it,  as  the  defendants  insist,  in  such  condition  that  the 
cartman  could  get  to  and  remove  his  goods  by  taking  his 
stand  among  the  other  cartmen  and  waiting  his  regular  and 
reasonable  turn,  as  they  claim  the  others  did  ?  Because, 
of  course,  what  would  be  a  reasonable  period  to  remove 
the  goods  if  the  pier  were  wholly  unobstructed,  or  i^  as 
the  defendants  claim,  there  was  at  all  times  a  passage,  or, 
as  the  witnesses  say,  a  '' gangway,"  open  sufficiently  for 
the  carts  to  pass  to  and  fro,  would  be  very  different  from 
what  would  be  necessarily  required,  and,  therefore,  rea- 
sonable for  that  purpose  if  the  pier  were,  by  the  arrange- 
ment of  other  freight,  so  filled  up  and  obstructed  that  it 
was  impossible,  for  days  at  a  time,  to  get  to  th^  spot  where 
the  defendants  chose  to  place  this  iron.  The  testimony, 
conflicting  as  it  is  upon  these  matters,  is  especially  your 
province  to  consider  and  weigh ;  and,  reviewing  it  all,  it 
will  be  for  you  to  say,  whether  a  reasonable  time,  after 
notice  for  the  removal  of  the  iron,  circumstanced  as  you 
find  it  to  have  been  on  this  pier,  had  expired,  before  the 
happening  of  the  storm  which  occasioned  the  damage, 
which  it  is  not  disputed  the  iron  suffered.  If  it  had,  then, 
as  to  so  many  bundles,  or  all,  if  you  find  such  to  have  been 
the  fact  as  to  the  whole,  as  could  have  been  removed  be- 
fore the  storm,  the  defendants'  duty  as  common  carriers 
ceased.  But  if  you  find  that  such  a  reasonable  time  had 
not  expired,  or  had  not  expired  as  to  all  the  iron,  then,  aib  to 
BO  many  bundles  as  it  had  not  expired,  the  duty  and  lia- 
bility of  the  defendants  as  common  carriers  remained,  and 
for  the  damage  to  that  number  of  bundles  they  would  be 
liable.    But  if  you  should  be  of  opinion  that,  as  to  all 
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or  any  of  the  iron,  a  reasonable  time  for  its  removal 
had  expired  before  the  storm,  still  some  duty  rested  upon 
the  defendants.  Their  liability  as  insurers  ceased;  but 
they  were  bound,  nevertheless,  to  exercise  some  duty 
as  respects  the  property,  until  the  plaintiffs  had  actually 
removed  it.  From  the  time  that  the  reasonable  period  for 
the  removal  of  the  goods  expired,  the  defendants'  duty  or 
liability  became  that  of  warehousemen,  which  required 
that  the  defendants  should  exercise  over  the  property,  and 
for  its  protection,  ordinary  care  and  diligence,  which 
means  that  degree  of  care  which  persons  of  ordinary  pru- 
dence would  usually  take  of  such  property.  And  if  you 
find  that  the  period  of  time  had  elapsed,  which,  as  I  have 
explained  to  you,  would  convert  the  liability  of  the  de- 
fendants from  that  of  insurers  to  that  of  warehousemen, 
then  it  rests  with  the  plaintiffs  to  satisfy  you  upon  the  evi- 
dence that  the  defendants  did  not  take  that  care  of  this 
property  which  persons  of  ordinary  prudence  would  usu- 
ally take  of  such  goods,  the  burden  of  proof  of  negligence 
being  then  on  the  plaintiffs.  If  you  reach  this  branch  of 
the  case,  you  will  say  whether  the  plaintiffs  have  proved 
that  degree  of  negligence  against  the  defendants.  If  they 
have,  the  defendants  will  be  liable,  even  though  their  duty 
as  common  carriers  was  ended. 

These  views  cover  all  the  instructions  which  I  think  the 
case  demands,  to  enable  you  to  reach  a  proper  verdict,  and 
I  leave  the  case  to  you." 

To  this  charge,  and  each  and  every  portion  thereof,  the 
defendants  excepted  severally. 

The  defendants'  counsel  asked  the  court  to  charge  that 
it  was  the  duty  of  the  plaintiffs,  after  the  goods  were 
placed  on  the  wharf,  to  have  used  proper  and  reasonable 
precautions  to  protect  them  while  lying  there*  The  court 
refused  so  to  charge;  to  which  refusal  the  defendants' 
counsel  duly  excepted. 
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The-  jury  rendered  a  verdict  for  the  plaintiffs,  and  as- 
sessed  their  damages  at  $659. 

A  motion  was  made  by  the  defendants,  upon  the  judge's 
minutes,  for  a  new  trial,  which  was  denied ;  and  there- 
upon judgment  was  entered  upon  the  verdict;  and  the 
defendants  appealed. 

John  Slossorty  for  the  appellants. 

I.  The  rule  laid  down  by  the  judge  in  his  charge  to  the 
jury  in  respect  to  the  continuance  of  the  defendants' 
liability  as  carriers,  was  not,  it  is  submitted,  the  correct 
one,  and  though  in  some  respects  the  charge  on  that  head 
may  be  unobjectionable,  taken  as  a  whole, .  it  was  calcu- 
lated to  mislead  the  jury.  The  rule  as  thus  laid  down  was 
this :  That  the  special  liability  of  the  carriers  continued 
until  the  expiration  of  a  reasonable  time  after  notice  to 
the  consignees  of  the  arrival  of  the  iron,  for  the  latter  to 
remove  it ;  that  until  such  reasonable  time  elapsed,  the 
plaintiffs  were  under  no  duty^  except  to  proceed  with 
reasonable  diligence,  and  by  all  reasonable  exertions  to 
remove  the  property ;  that  it  was  for  the  jury  to  say^  what 
exertions,  under  all  circumstances,  the  plaintiffs  were 
bound  to  make ;  that  the  goods  were  to  be  delivered  in  a 
conveniently  reasonable  method  for  their  removal,  and 
that  what  was  a  reasonable  time  within  which  to  effect 
the  removal,  must  depend  upon  the  circumstances,  the 
character  of  the  property,  "  the  condition  of  the  pier,  and 
all  such  like  matters  ;'^  of  all  which  the  jury  were  to 
judge.  Nor  is  the  objection  to  the  charge  lessened  by  the 
manner  in  which  the  judge  explained  his  views,  viz., 
that  "what  would  be  a  reasonable  period,  if  the  pier 
were  wholly  unobstructed,  or  if  there  was,  at  all  times,  a 
passage-way  to  the  iron,  would  be  very  different  if  the 
pier  were,  by  the  arrangement  of  other  freight,  so  filled 
and  obstructed  that  it  was  impossible,  for  days  at  a  time, 
to  get  to  the  spot  where  the  defendants  chose  to  place  this 
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iron."  It  may  be  remarked,  in  passing,  that  the  evidence 
wholly  fails  to  justify  the  use  of  such  strong  expressions 
as  those  italicised,  and  they  were  unquestionably  calcu- 
lated  to  give  the  jury  the  impression  that  in  the  opinion 
of  the  court  there  was  evidence  which  would  justify  them 
in  finding,  that  for  dat/9  together  there  was  no  possibiliti/  of 
reaching  the  spot  where  this  iron  was  placed  ;  whereas  all 
the  evidence  shows,  that  the  displacement  of  a  few  hogs- 
heads was  all  that  was  necessary  to  make  an  unobstructed 
passage  at  any  time,  to  the  iron.  It  is  not  difficult  to  see 
that  under  such  a  charge,  a  verdict  for  the  plaintiffs  was 
inevitable,  for  it  was  telling  them,  almost  in  terms,  that 
notwithstanding  the  iron  had  been  safely  landed  on  the 
wharf,  according  to  custom,  (which  is  not  disputed,)  and 
notice  of  the  arrival  given  to  the  plaintiffs  in  due  time,  no 
duty  devolved  upon  the  plaintiffs  to  look  after  and  protect 
the  iron,  until  it  could  be  removed,  nor  to  do  anything 
more  than  the  jury  might  think  reasonable  for  the  pur« 
pose  of  removing  any  hogshead  or  hogsheads,  that  stood 
in  the  way  of  the  iron,  which  obstruction  they  were  told, 
if  they  believed  the  plaintiff'  witnesses,  amounted  to  an 
"  impossibility  for  days  at  a  time  to  get  to  the  spot "  where 
the  iron  lay,  and  that  if  the  jury  should  think  it  unreason- 
able for  the  plaintiffs  to  do  anything  in  the  way  of  remov- 
ing such  obstacles,  (which  the  verdict  clearly  shows  they 
did,  for  there  is  no  pretense  that  the  plaintiffs  made  the 
least  effort  in  that  regard,)  the  extraordinary  liability  of 
the  defendants  as  common  carriers  continued,  until  there 
was  a  perfectly  unobstructed  passage  for  the  plaintiffs' 
carts  to  reach  the  iron.  No  reported  case  goes  to  anything 
like  this  extent.  It  continues  the  liability  of  the  carrier 
as  an  insurer,  after  he  has  done  everything  possible  for 
him  to  do  in  the  way  of  a  safe  and  convenient  delivery, 
(for  it  will  be  remembered  that  there  is  not  a  particle  of 
evidence  to  show  that  the  tobacco  could  have  been  dis- 
posed of  in  any  other  way,  on  the  pier,  than  it  actually 
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was  disposed  of,)  and  it  relieves  the  consignee  of  all  obli« 
gation  to  protect,  or  take  care  of  his  goods,  until  every 
obstacle  in  the  way  to  them  is  removed. 

Here  was  a  pier,  or  wharf,  only  about  thirty-one  feet 
wide,  according  to  the  diagram,  by  three  hundred  and 
twenty-one  feet  long.  Three  other  vessels,  besides  the 
Oarroly  were  discharging  and  receiving  cargo;  the  iron 
was  landed  in  the  customary  way ;  the  hogsheads  occu- 
pied only  the  space  which  the  rules  and  regulations  gov* 
erning  the  distribution  of  cargo  on  the  pier  allowed. 
Three  other  vessels  who  were  receiving  and  landing  car- 
goes were  entitled  to  their  shares  of  the  pier,  and  one 
hundred  carts  were  coming  and  going,  bringing  and  taking 
away  merchandise  all  the  time.  To  hold  that  the  owners 
of  the  Carrol  (and  the  same  rule  would  apply  to  each  of 
the  other  three  vessels)  remained  liable  as  insurers  of 
ea<5h  and  every  article  discharged  from  their  vessel  on 
that  dock,  until  a  free  passage-way  to  them  was  made, 
BO  that  each  could  be  ^'  conveniently  "  got  at,  seems  to  me, 
with  great  respect  to  the  learned  justice,  and  his  really 
able  charge,  to  be  carrying  the  doctrine  to  a  very  great, 
and  practically  to  a  very  dangerous  extent  The  plain- 
tiffs knew,  as  well  as  the  defendants,  the  condition  of 
trade  at  this  wharf,  and  the  extreme  dif&culties  attending 
the  arrangement  of  a  great  mass  of  merchandise  on  so 
narrow  a  pier,  and  were  bound  to  accept  the  condition  of 
things,  and  to  govern  themselves  accordingly. 

The  true  rule,  I  apprehend,  is  this :  That  the  contract 
of  the  carrier  is  completed,  when  notice  has  been  given 
to  the  consignee,  of  the  arrival  of  the  goode^  sufficient  to 
give  him  a  fair  opportunity  to  provide  suitable  means  to 
assume  the  care  of  and  carry  them  ofi^  and  when  they 
are  safely  landed  on  the  wharf,  in  the  usual  and  custoin- 
ary  way.  This  notice  is  in  lieu  of  personal  delivery,  and 
when  that  is  given,  and  a  reasonable,  time  allowed  the 
consignee  to  take  possession  of  his  goods,  either  for  re- 
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moval,  "  or  to  put  them  under  proper  care  and  custody," 
a3  it  is  expressed  in  Bichardson  v.  Q-oddard^  cited  below, 
the  delivery  is  complete.  After  that,  the  goods  are  at  the 
risk  of  the  consignee ;  he  is  bound,  if  he  cannot  immedi- 
ately remove  them,  to  protect  them ;  he  cannot  be  idle  and 
do  nothing,  and  the  carrier  remain  responsible  as  such,  un- 
til he  can  get  convenient  access  to  the  merchandise.  Any 
other  rule  would  be  uncertain,  indefinite,  and  liable  to  the 
greatest  abuse  in  the  hands  of  a  jury,  and  would  be  detri- 
mental to  commerce,  especially  in  a  city  like  New  York. 
{Ang.  an  CarrierSy  §§  313,  315.  Fisk  v.  Niewton,  1  Denio^ 
45.  Richardson  v.  Ooddard.  23  How,  U.  S.  39.  Miller  v. 
Steam  Navigation  Company,  6  Selden^  438.  My  v.  New 
Haven  Steamboat  Company^  53  Barh.  214,  215.  Price  v. 
Powelly  3  Comet  322.  Flanders  on  Shipping y  §  275.)  In 
the  case  of  the  ship  Qrafton,  {OlcoU'%  U.  8.  43,)  the  court 
says :  "By  the  established  course  and  custom  of  trade  in 
New  York,  goods  or  freight  may  be  delivered  at  the 
wharf,  and  need  not  be  tendered  personally  to  the  con- 
signee. A  delivery  of  the  cargo  on  the  wharf  in  New 
York,  with  notice  of  the  time  and  place  of  unloading, 
places  the  goods  at  the  risk  of  the  consignee,  and  dis- 
charges the  ship  from  liability."  '  After  receiving  notice, 
the  consignee  "  is  bound  to  provide  suitable  persons  to 
take  care  of  the  goods  and  carry  them  away."  {Story  on 
BaUm.  §  545,  citing  4  Pick.  371.  1  Bawle,  203.)  In  Bichr 
ardson  v.  Ooddard,  above  cited.  Justice  Grier  says :  "  To 
constitute  a  valid  delivery  on  the  wharf,  the  carrier  should 
give  due  and  reasonable  notice  to  the  consignee,  so  ae  to 
afford  him  a  fair  opportunity  of  providing  suitable  means 
to  remove  the  goods,  or  put  them  under  proper  care  and 
custody."  And  in  Both  v.  Buffalo  and  State  Line  Railroad, 
(34  N  Y.  553,)  the  court  says :  *'  The  owner  ought  not  to 
be  permitted  to  prolong  the  strict  and  rigorous  liability 
of  the  carrier,  by  refusing  or  neglecting  to  receive  his 
^ftggftg^  for  an  unreasonable  length  of  time  after  the 
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transit  is  ended.  The  obligations  of  both  parties  are,  to 
some  extent,  reciprocal." 

It  does  not  relieve  the  charge  on  this  subject,  of  the  ob- 
jections thus  urged  against  it,  that  the  learned  judge  told 
the  jury  that  the  duty  of  the  plaintiffs  to  remove  the 
goods  ^^  included  the  duty  to  endeavor,  by  all  reasonable 
exertion,  to  reach  and  remove  the  goods,  whatever  obstruc- 
tions there  were ; "  for  in  the  next  sentence  he  tells  them 
that,  "whatever  they  (the  jury)  should  think  was  reason- 
able, under  all  the  circumstances,  the  plaintiffs  were 
bound  to  do;"  and,  of  course,  were  bound  to  do  nothing 
more.  So  that  the  question  of  the  defendants'  continued 
liability  as  insurers  of  this  iron  is  made  to  depend  on 
what  exertions  a  jury  might  think  the  plaintiffs  ought  to 
make,  to  remove  a  few  hogsheads  out  of  the  way;  and  if 
they  should  happen  to  think  that,  under  the  circum- 
stances, no  exertion  at  all  was  reasonably  required,  (as 
they  certainly  did  in  the  present  case,)  then  the  carriers' 
liability  continued. 

11.  The  learned  judge  erred  in  refusing  to  charge  the 
ninth  and  tenth  requests  of  the  defendants.  The  ninth 
request  was  that  ^'  under  the  evidence  the  defendants  were 
under  no  obligation  to  put  the  iron  in  a  toarehouse.**  The 
tenth  request  was  that  "  the  covering  of  the  iron  by  the 
stevedore,  as  proved,  was  all  the  duty  which,  under  the 
circumstances,  as  proved,  the  defendants  owed  to  the 
plaintiffs'  iron  after  it  was  put  on  the  dock.*'  The  verdict 
being  general,  the  court  cannot  say  whether  the  jury  found 
that  a  reasonable  time  in  which  to  take  away  the  iron  had 
not  expired,  and  that  the  defendants  were,  therefore,  still 
liable  as  common  carriers,  or,  that  having  expired,  the  de- 
fendants had  failed  in  performing  their  duty,  in  respect  to 
the  care  and  protection  of  the  iron,  while  in  their  pos- 
session. It  is  therefore*  important  to  ascertain  whether 
the  ruling  on  the  latter  head  may  not  have  misled  the 
jury.    Assuming  that  the  verdict  may  have  turned  on  the 
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latter  pointy  the  question  is,  what  degree  of  care  did  the 
law  exact  of  .'the  defendants^  under  the  circumstances,  as 
proved  ?  The  facts  were  these :  Just  before  the  storm,  on 
Friday,  Willetts,  the  receiving  and  delivery  clerk,  appre- 
hending a  rain,  asked  the  plaintiffs'  cartman  to  go  to  the 

plaintiffs'  and  get  tarpaulins.    He  said  he  would  be  d d 

if  he  would.  This  is  not  contradicted.  Willetts  then  him- 
self went  on  board  the  Carrol  and  got  a  supply  of  canvas, 
and  sent  and  got  tarpaulins  from  the  store  (plaintiffs') 
and  had  the  iron  covered  up.  All  the  iron  was  covered. 
Dickinson  &  Co.,  whose  iron  lay  near  by  the  plaintiffs', 
covered  their  own  iron.  Goodwin,  the  plaintiff,  himself 
swears  that  it  was  his  custom,  when  a  large  quantity  of  tin 
plates  arrived  for  him  from  an  English  i)ort,  so  that  he 
could  not  carry  it  all  away  in  one  day,  to  send  down  and 
cover  the  plates  with  tarpaulins,  to  gaard  against  the  con- 
tingency of  rain ;  and  when  asked  why  he  did  not  observe 
the  same  precaution  in  respect  to  this  iron,  his  only  answer 
was,  "  We  had  not  possession  of  the  iron ;  we  could  not 
get  at  it ;  we  had  no  control  over  that  iron ;  we  did  not 
consider  it  our  duty;  we  wanted  to  ride  the  iron  away;" 
and  when  asked  if  he  meant  to  say  ^^  whether  he  could  not 
have  sent  down  and  covered  that  iron  on  any  day  after  he 
received  notice,"  he  answered,  "  I  do  not  say  I  could  not — 
it  was  a  possible  thing  to  do."  That  it  was  done  by  the 
defendants,  is  not  only  proved  by  two  witnesses,  but  that 
it  was  done,  and  could  be  done  without  the  least  difficulty, 
is  manifest  from  the  testimony  on  both  sides. 

The  question  then  is :  Did  the  defendants  do  all  they 
were  bound  to  do  in  the  way  of  protecting  this  iron,  when, 
on  the  plaintifis'  refusal  to  cover  it,  they  themselves  sent 
and  covered  it  with  tarpaulins  ?.  The  court  will  observe, 
that  this  is  not  the  case  of  an  absent  or  unknown  con- 
fiignee,  or  one  who  could  not  be  found,  or  one  who  re- 
cused to  receive,  but  of  a  consignee,  who  not  only  was 
present^  but  had  actually  taken  away  a  portion  of  this 
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very  shipment  of  iron,  and  refused  to  cover  the  residue, 
when  apprised  of  the  coming  storm.  What  are  the  duties 
and  liabilities  of  the  carrier  under  such  circumstances,  sup- 
posing his  extraordinary  liability  as  carrier  to  be  ended? 
We  cited  authorities  under  the  previous  point,  to  show 
that  after  reasonable  notice  and  landing  of  the  goods,  they 
were  at  the  risk  of  the  consignee ;  but  suppose  some  duties 
and  liabilities  to  remain  in  the  carrier,  what  are  they? 
We  answer,  the  duties  and  liabilities  only  of  a  mere  gratu- 
itous bailee — a  bailee  without  compensation.  In  the  case 
of  Both  V.  Buffalo  and  State  Line  Bailroad  Company  y  (34  N.  T. 
548,)  this  duty  is  stated  to  be  that  of  "  a  mere  bailee  in 
deposit,  gratuitously  or  otherwise,  according  to  circum- 
stances— ^liable  only  for  losses  occasioned  by  his  otonfauU.'' 
In  Goold  V.  Chapin,  (20  N.  F.  267,)  it  is  held  that  **  where 
the  carrier  is  not  able,  with  due  diligence,  to  find  any  one 
to  receive  the  goods  in  behalf  of  the  owner,  and  there  is 
no  safe  place  of  deposit  within  his  reach,  his  duty  as  car- 
rier is  at  an  end,  and  he  then  becomes  a  mere  ordinary 
bailee.''  And  then,  speaking  of  the  duty  of  depositing  in 
the  carrier's  own  warehouse,  (or  any  other,  of  course,)  the 
court  says :  "  That,  however,  can  only  be  where  there  has 
been  a  failure  by  the  owner  or  his  agent  to  receive  the 
goods."  If  it  was  the  duty  of  the  defendants  to  deposit 
this  iron  in  a  warehouse,  as  the  refusal  of  the  judge  to 
charge  the  ninth  request  implies,  and  left  the  jury  to  infer, 
when  did  that  duty  arise  ?  As  clearly  on  the  first  day  the 
iron  left  the  ship,  as  on  the  last,  and  under  the  law  as  laid 
down  to  the  jury  by  the  court,  the  defendants  were  in 
fault  in  not  sending  the  goods  to  a  warehouse,  from  the 
moment  the  hogsheads  were  landed,  (under  the  direction 
of  a  stevedore,  be  it  remembered,  who  was  limited  by  the 
rules  and  regulations  of  the  dock,  to  a  certain  space,)  and 
it  was  discovered  that  a  cart  could  not  be  backed  up  to 
the  iron  itself,  without  removing  a  few  of  the  intervening 
hogsheads  of  tobacco.    The  rule  as  laid  down  in  MUler  v. 
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Steam  Navigation  Oompanyy  (10  N.  T.  438,)  is  the  trae 
one,  in  respect  to  storing  goods  after  arrival.  ^^  So  when 
goods  are  safely  conveyed  to  the  place  of  destination,  and 
the  consignee  is  dead^  absent  or  refuses  to  receive,  or  is  not 
known,  and  cannot,  after  dae  efforts  are  made,  be  found^ 
the  carrier  may  discharge  himself  from  farther  responsibil- 
ity, by  placing  the  goods  in  store  with  some  responsible 
third  perdon  in  that  business  at  the  place  of  delivery,  for 
or  on  account  of  the  owner,"  and  it  is  confidently  asserted 
that  these  are  the  only  cases  in  which  the  carrier  has  a 
right  to  send  the  goods  to  a  warehouse,  and  subject  the 
consignee  to  additional  charges.  The  rule,  as  laid  down  in 
the  case  last  cited,  is  in  the  very  words  used  by  the  court 
in  Fisk  v.  Newton,  (1  Denio,  45.)  Angell,  in  his  treatise  on 
Common  Carriers,  (§  291,)  adopts  the  case  of  Fide  v.  Newton 
as  the  correct  exposition  of  the  law  on  this  subject,  and  so 
does  FlanderSyin  his  treatise  on  Shipping,  (§  276,)  and  to  the 
same  effect  is  Ostrander  v.  Brown,  (15  John,  39.) 

We  think  it  quite  clear,  then,  that  whatever  duty  these 
defendants  owed  to  the  plaintiffs'  iron  on  the  termination 
of  their  obligations  as  carriers,  it  was  not  to  send  the  articles 
to  a  warehouse ;  indeed  to  have  done  so,  under  the  circum- 
stances, would  have  been  a  gross  breach  of  duty,  and  the 
plaintiffs  might  well  have  treated  it  as  a  refusal  to  deliver, 
or  perhaps  a  conversion,  and  we  insist  that  the  refusal  to 
charge  the  written  request  was  erroneous;  and  that  the 
court  cannot  say  that  the  verdict  may  not  have  turned  on 
that  very  point,  to  wit,  the  defendants'  omission  to  send 
the  iron  to  a  warehouse.  What,  then,  under  the  facts,  was 
the  duty  of  the  defendants,  treating  them  as  mere  gratu- 
itous baileep  ?  The  rule  as  to  gratuitous  bailees  is,  that 
they  are  responsible  only  for  gross  or  culpable  negligence. 
(Jones  on  Bailm.  8.  Tompkins  v.  Saltmarsh,  14  Serg.  dt  B. 
275.  Angell  on  Carriers,  §  323.)  The  bailment  is  gratu- 
itous if  the  bailee  is  not  to  be  paid  for  his  care  and  custody. 
{AngeU  on  Carriers,  §§  17,  304,  295.)    "  Where  the  under- 
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takiDg  ie  gratuitous,  and  the  party  has  acted  bona  fide,  it  is 
not  consistent  either  with  the  spirit  or  policy  of  the  law, 
to  make  him  liable  to  an  action."  (Shiells  v.  Blackbume, 
1  IT,  Black,  158.)  In  determining  what  degree  of  care  a 
gratuitous  bailee  is  bound  to  exercise,  regard  must  be  had 
to  the  nature  and  quality  of  the  article  intrusted  to  his 
care,  and  the  dangers  to  which  it  may  be  exposed.  {Ang. 
on  Car,  §  26.)  The  article  was  iron,  in  sheets,  difficult  to 
be  moved,  and  not  liable  to  be  stolen;  the  only  protection 
necessary  was,  to  cover  it,  to  guard  it  against  rust  from 
rain  ;  this  was,  as  we  contend,  the  plaintiffs'  duty ;  but,  on 
their  refusal  to  perform  it,  the  defendants  owed  them  no 
greater  or  higher  duty.  It  certainly  was  not  gross  negU* 
genee  in  them,  to  do  all  they  could  to  protect  this  iron 
against  the  effects  of  a  sudden  shower,  after  the  plaintiffs 
had  refused  to  do  anything.  Had  the  iron  belonged  to 
the  defendants,  what  more  could  they  have  done  than  they 
did  ?  And  this  was  the  rule  of  diligence  given  by  the  judge. 
They  did  exactly  what  the  plaintiffs  themselves  always  did 
in  respect  to  their  cargoes  of  tin  when  lying  on  the  wharf^ 
and  the  defendants  could  not  be  asked  to  do  more  than 
the  plaintiffs  themselves  always  did.  The  test  question 
on  this  head  is,  did  the  defendants  act  bona  fide  and  with 
all  the  prudence  which,  under  the  circumstances,  they  were 
called  upon  to  exercise  ?  And  how  can  it  be  contended  for 
a  moment  that  they  did  not  ?  Under  such  circumstances,  to 
leave  it  to  the  jury  to  say,  whether  the  defendants  had  failed 
in  their  duty,  by  not  sending  the  iron  into  a  warehouse,  or 
by  not  doing  something  else  which  they  did  not  do,  was,  we 
respectfully  submit,  erroneous,  and  calculated  to  mislead. 
III.  The  judge  charged  the  jury  that  it  was  the  plaintiffs' 
duty  ^*  to  endeavor,  by  all  reasonable  exertions,  to  reach 
and  remove  the  goods,  whatever  obstructions  there  were." 
Assuming,  for  the  present  purpose,  that  the  judge  was 
right,  in  holding  that  the  extraordinary  liability  of  the  de- 
fendants as  common  carriers  continued  until  a  reasonable 
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time  had  elapsed,  after  notice  to  the  plaintiffs,  to  enable 
them  to  take  the  iron  away,  and  that  it  was  the  duty  of 
the  plaintiff's,  as  charged  above,  to  ase  every  reasonablr 
exertion  to  reach  and  remove  the  goods,  whatever  obstruc 
tions  there  were,  (which  latter  proposition  cannot  be  dis- 
puted,) the  evidence  wholly  fails  to  sustain  the  verdict 
Taking  the  plaintiffs'  own  evidence,  and  applying  the 
judge's  rule,  that  it  was  the  plaintiffs'  duty  ",  to  endeavor 
by  all  reasonable  exertions  to  reach  and  remove  the  goods, 
whatever  obstructions  there  were,"  and  it  is  manifest  that 
by  an  effort  which  could  not  have  been  a  very  serious  one, 
these  hogsheads  could  have  been  removed — rolled  on  one 
side,  so  as  to  give  access  to  the  iron  ;  and  the  only  ground 
on  which  the  verdict,  on  this  evidence,  can  be  sustained, 
is  that  the  plaintiffs  were  under  no  obligation  to  make  any 
effort  whatever  to  remove  the  intervening  obstacles,  but 
had  a  right  to  wait  until  every  impediment  had  been  got 
out  of  the  way  by  others,  and  this,  too,  on  a  dock  crowded 
with  freight  not  only  from  the  Oarrolj  but  three  other  ves- 
sels; a  proposition  which,  if  sustained,  extends  the  lia- 
bility of  the  carrier  a9  an  insurer  to  a  most  extraordinary 
and  indefinite  extent;  and,  as  we  submit,  beyond  any  legal 
limits  known  to  the  profession.  With  this  extra  exertion 
the  whole  iron  could  have  been  removed  in  one  day. 

I  maintain  that  this  verdict  cannot  stand,  on  the  plain- 
tiffs own  evidence,  under  the  instructions  of  the  judge,  as 
quoted  above,  in  respect  to  the  plaintiffs'  duty.  If,  in 
connection  with  this,  we  take  the  defendants'  testimony, 
that  at  the  time  of  the  rain  three-fourths  of  the  bogheads 
had  already  been  taken  away ;  that  there  was  no  obstruc- 
lion,  so  that  a  cart,  taking  its  regular  course,  could  get  to 
the  iron,  and  that  carts  were  all  the  time  passing  down  to 
the  extreme  end  of  the  Carroly  (which  would  bring  them 
to  the  extremity  of  the  pier,)  receiving  freight  and  bring- 
ing freight  there ;  that  Willetts,  the  receiving  and  deliver- 
ing clerk  of  the  ship,  showed  the  plaintiffs'  cartman  (and 
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thi8  is  uncontradicted)  "  the  way,  several  times,  by  which 
he  coald  get  the  iron,"  and  urged  him  several  times  to  go 
and  get  the  iron,  and  ^'  there  were  times  when  he  came 
there  without  any  trucks  with  him ;"  that  the  cartman 
told  Willets  that  he  could  go  and  get  his  iron  if  he  could 
take  his  turn,  which  is  not  contradicted;  it  makes,  we 
submit,  a  clear  case  that  the  plaintiffs  were  altogether 
inexcusable  for  permitting  their  iron  to  remain  so  long. 
Is  it  a  proposition  to  be  tolerated,  that  a  party  may  allow 
his  merchandise  to  lie  on  an  exposed  wharf  four  or  five 
days,  after  it  has  been  landed  in  the  usual  and  customary 
manner,  and  after  notice  that  it  is  so  landed,  and  that  he 
is  expected  to  come  and  take  it  away,  and  never  himself 
go  near  it,  but  content  himself  with  reports  from  his  cart- 
men  ;  when,  by  a  little,  or  even  a  considerable  effort,  all 
obstacles  could  have  been  removed;  and  thus  remain 
passive  and  indifferent  until  a  casualty  occurs,  and  then 
claim  that  the  carrier  had  never  completed  the  delivery 
of  the  merchandise,  because  some  obstructions  lay  between 
it  and  a  free  passage  from  the  streets ;  and  that  this  ex- 
traordinary liability  continued  until  the  owners  of  the 
hogsheads  had  removed  them  all  out  of  the  way  ?  Is  this 
the  doctrine  of  a  delivery  on  the  wharf  of  a  great  com- 
mercial city  like  New  York,  after  notice  to  the  consignee, 
as  laid  down  in  all  the  cases  7 

3f.  L.  Tatonsendj  for  the  respondents. 

I.  It  was  the  province  of  the  jury  to  pass  upon  the  ques- 
tions of  fact  presented  by  the  evidence  in  the  case,  and 
their  verdict  upon  those  questions  is  final. 

n.  The  testimony  fully  justified  the  jury  in  finding  the 
following  facts :  Ist.  That  the  iron  which  was  injured  by 
the  water  was  placed  by  the  defendants'  agents,  when  dis- 
charged from  the  Carrol^  at  the  lower  end  of  the  pier,  and 
that  the  pier  was  so  blocked  up  and  obstructed  by  hogs- 
heads of  tobacco,  placed  there  by  the  defendants'  agents. 


NEW  YORK— NOYEMBER,  1870.  213 

Qoodwin  v,  Baltimore  and  Ohio  Railroad  Company. 

from  the  same  vessel,  as  to  render  it  impossible  for  the 
plaintlfis'  eartmen  to  get  the  iron,  until  after  the  rain 
storm.  2d.  That  the  plaintiffs  used  all  reasonable  means 
to  get  the  iron  away,  by  daily,  and  several  times  each 
day,  sending  their  eartmen  to  get  the  iron,  from  the 
time  they  received  notice  of  its  arrival,  until  after  the 
fitorm.  3d.  That  the  iron  was  not  properly  covered  by 
the  defendants'  agents,  in  order  to  protect  it  from  the  rain ; 
nor  was  proper  dunnage  placed  under  it,  to  prevent  the 
water  which  ran  down,  the  pier  from  running  into  it,  in 
consequence  of  which  it  became  rusted  and  injured. 
4th.  That  the  damage  to  the  iron,  at  the  lowest  estimate, 
exceeded  the  amount  of  the  verdict. 

ILL  The  plaintiffs  had  a  reasonable  time,  in  view  of  all 
the  circumstances,  after  notice  of  the  arrival  of  the  iron, 
to  take  it  away ;  and  it  was  the  duty  of  the  defendants  to 
have  placed  the  iron  in  such  a  condition  as  that  the  plain- 
ti&  could,  by  ordinary  and  reasonable  efforts,  obtain  it 
And  what  was  reasonable,  was  solely  for  the  jury  to  de- 
termine, under  all  the  circumstances.  (Story  on  Bailments^ 
§  509.  Angell  <m  Carriers,  §§  284,  287,  303.  Prke  v.  Pow- 
ell,  3  N.  T.  322.  Clendaniel  v.  Tuekerman,  17  Barb.  184. 
Lamb  v.  Camden  and  Amboy  Railroad  and  Tr»  Co,,  2  Daly, 
O,  P.  454)  1.  The  duty  of  carriers,  as  laid  down  by  Judge 
Story,  is,  "  to  safely  and  securely  carry  the  goods  to  their 
place  of  destination,  and  there  to  deliver  them,  in  a  rea- 
sonable time  and  in  a  reasonable  manner."  ''It  is  not 
sufficient  to  carry  the  goods  to  their  place  of  destination, 
and  then  place  them  on  a  wharf,  but  due  notice  should  be 
given  to  the  consignee,  of  their  arrival,  and  the  goods 
placed  in  safe  custody,  so  that  they  may,  upon  such  notice, 
remove  them  in  a  reasonable  time."  {Story  on  Bailments, 
§  509.)  2.  The  arbitrary  rule  contended  for  by  the  de- 
fendants, viz.,  that  their  duty  ceased  when  they  had  placed 
the  goods  upon  the  wharf,  and  given  notice,  is  neither 
law  nor  common  sense.    The  goods  must  be  placed  in  a 
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9qfe  condition^  and  where  they  can  be  got  at  by  the  con<* 
fiignee  in  a  reasonable  time,  by  the  use  of  ordinary  means. 
To  place  heavy  bundles  of  iron  at  the  end  of  a  pier,  and 
then  block  up  the  pier  with  a  ship's  cargo,  as  in  this  case, 
BO  that  the  iron  could  not  be  reached  with  a  cart,  is  not  a 
delivery.  So  far  as  the  plaintiffs  were  concerned,  the  iron 
had  better  have  remained  in  Wheeling,  from  whence  it 
came,  or  in  the  ship's  hold,  where  it  would  have  kept  dry. 

IV.  If  the  defendants'  liability  as  insurers  had  ceased 
before  the  iron  was  actually  received  by  the  plaintiffs, 
their  liability  as  depositaries  or  warehousemen  immedi- 
ately attached,  and  continued  until  the  iron  was  removed 
by  the  plaintiffs,  after  the  storm,  and  as  such  the  defendants 
were  bound  to  take  ordinary  care  of  the  property.  {Story 
on  Bailm.  §§  444,  448  to  450,  452,  454.  Ostrander  v.  Brotmy 
15  John.  43.  Ooold  v.  Chapin^  20  N.  Y.  259.  Clendaniel  v. 
Tiufkermany  17  Barb.  184.  Lamb  v.  Gamden  and  Ambojf  Bail' 
road  and  Tr.  Co.^  2  Daly^  454.)  Judge  Story  defines  the  Ha* 
bility  as  follows :  ^^  If  the  consignee  is  unable,  or  refuses 
to  receive  the  goods,  the  carrier  is  not  at  liberty  to  leave 
them  on  the  wharf,  but  it  is  his  duty  to  take  care  of  them 
for  the  owner."  {Story  on  Bailments^  §  544.)  1.  The  court 
properly  left  the  question  to  the  jury,  charging  them  "  that 
if  the  defendants  did  not  take  that  care  of  the  property 
which  persons  of  ordinary  pru3ence  would  usually  take 
of  such  goods,  they  were  liable;"  and  also  instructing 
them  that  the  burden  of  proof  was  upon  the  plaintiffs  to 
establish  the  fact.  2.  We  have  already  shown  that  the 
defendants  did  not  sufficiently  cover  the  iron,  nor  place 
proper  dunruye  under  it,  in  order  to  keep  it  from  getting 
wet,  and  the  finding  of  the  jury  is  conclusive  upon  the 
question  of  fact 

V.  The  concise  and  able  charge  of  the  learned  judge 
embraced  all  the  law,  upon  which  it  was  the  duty  of  the 
court  to  instruct  the  jury,  and  none  of  th^  exceptions  to 
the  charge,  or  to  the  refusals  to  charge  as  requested,  are 
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veil  takeu.  The  propositions  of  law  coDtained  in  the 
charge  dispose  of  all  these  exceptions,  as  well  as  the  ex* 
ception  to  the  refusal  of  the  court  to  dismiss  the  complaint. 

By  the  Court,  Oeo.  G.  Barnard,  J.  This  action  was 
brought  to  recover  $650.  This  amount  was  made  up  of 
two  items :  one  for  three  bundles  of  sheet-iron  lost  by  the 
defendants,  who  had  received  it  as  common  carriers,  and 
had  failed  to  deliver  it,  amounting  to  $29.54;  the  other 
was  a  claim  for  damages  sustained  by  the  plaintiffs  by 
reason  of  injury  caused  by  the  defendants  to  other  bundles 
of  sheet-iron  which  the  defendants  had  also  received  as 
common  carriers,  to  be  delivered  to  the  plaintiffs  in  New 
York.  As  to  the  first  item,  no  question  can  be  made ;  the 
loss  is  proved,  and  the  defendants'  liability  established. 
As  to  the  remaining  clause,  the  evidence  established  that 
the  iron  was  unloaded  upon  the  wharf  in  New  York ;  that 
the  plaintiffs  received  notice  of  the  arrival  of  the  ship  in 
which  the  iron  was  brought;  that  they  sent  for  their 
goods,  and  got  a  small  portion  uninjured ;  they  sent  for 
they  remainder,  but  were  unable  to  get  it  until  some  days 
after  it  was  placed  upon  the  pier,  by  reason  of  other  freight 
having  been  so  placed  that  it  was  impossible  to  reach  the 
property  in  question ;  while  it  was  in  this  position  it  was 
damaged  to  the  extent  claimed  by  the  plaintiffs,  by  rain. 
Common  carriers  are  liable  in  two  capacities ;  one  as  in- 
surers, and  the  other  as  warehousemen.  If  the  injury  hap- 
pened while  the  defendants  were  insurers,  the  action  is 
made  out,  without  further  inquiry.  But  the  property  was 
unloaded  and  upon  the  pier ;  it  had  been,  for  five  days. 
The  defendants  were  bound  to  deliver.  Delivery  is  not 
effected  by  placing  the  property  in  a  position  from  which 
it  cannot  be  obtained  by  the  person  to  whom  delivery  is 
to  be  made.  It  thus  became  a  nice  question  whether  the 
defendants'  liability  as  common  carriers,  in  all  its  rigor, 
had^  under  the  circumstances,  ceased,  and  if  so,  whether 
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the  defendants  had  exercised  that  care  of  the  property 
required  of  them  as  warehousemen.  The  judge  at  the 
circuit  laid  down^  with  eminent  fairness  and  accuracj,  the 
dividing  line  hetween  the  two  liabilities^  and  the  principles 
governing  each.     The  jury  have  found  for  the  plaintiffs. 

Upon  the  merits,  I  am  of  the  opinion  the  verdict  is  sus- 
tained by  the  evidence,  and  that  the  judgment  should  be 
affirmed,  with  costs. 

Judgment  affirmed. 

[First  Dbpartmekt,  Gbhbbal  Tbbm,  at  New  Tork,  November  1,  1870. 
Ingraham,  P.  J.,  and  Oea,  O,  Barfuard  and  CardoaOj  JusticesJ 
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The  rale  of  damages  which  prevails  in  an  action  for  the  breach  of  a  contract 
to  transport  goods  from  one  place  to  another,  where  the  owner  is  unable  to 
procure  the  goods  to  be  carried  in  any  other  manner,  does  not  apply  when, 
upon  the  failure  of  the  carrier  to  perform,  the  owner  of  the  goods  can  send 
them  by  another  conveyance. 

In  such  a  case  the  owner  must  send  the  goods  by  another  conveyance ;  and 
if  he  does  so,  he  will  be  entitled  to  recover  the  difference  between  the  price 
at  which  the  defendants  undertook  to  carry  the  property,  and  the  price 
which  the  owner  was  compelled  to  pay,  for  its  transportation. 

The  rule  as  to  the  form  of  the  judgment,  laid  down  in  Ith  WaUaee't  Rep,  258,  is 
not  binding  on  the  state  courts,  and  is  not  the  correct  one,  but  simply  leads 
to  great  inconvenience,  without  any  practical  advantage.  ' 

THIS  is  an  appeal  from  a  judgment  rendered  for  the 
plaintiffs  on  the  report  of  a  referee. 
The  action  was  to  recover  damages  for  the  breach  of  a 
contract  to  carry  petroleum  on  the  deck  of  the  bark  Cim- 
test^  from  New  York  to  Cadiz,  at  $1.75  per  barrel,  payable 
in  gold.  The  referee  found  the  following  facts,  viz :  That 
on  the  24th  day  of  October,  1865,  the  defendants  entered 
into  a  contract  with  the  plaintiffs  to  carry,  on  freight  for  them 
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on  board  the  bark  Conte$tj  then  lying  in  the  port  of  New 
York,  one  hundred  and  eighty-five  barrels  of  petroleum, 
and  deliver  the  same  at  Cadiz,  in  the  kingdom  of  Spain, 
at  the  price  of  $1.75,  gold,  per  barrel,  at  twenty  reals 
vellar  to  the  dollar,  to  be  paid  at  Cadiz  upon  the  delivery 
of  the  said  petroleum.  That  on  or  about  the  4th  day  of 
November,  1865,  the  defendants  gave  notice  to  the  broker, 
through  whom  the  contract  had  been  made,  that  the  bark 
Contest  was  ready  to  receive  the  said  petroleum  on  board, 
and  the  broker  on  the  same  day  informed  the  plaintifis 
thereof.  That  on  the  8th  day  of  November,  1865,  and 
within  a  reasonable  time  after  the  said  notice  was  so  given, 
the  plaintiffs  tendered  and  offered  to  deliver  the  said  pe- 
troleum  on  board  the  Contestj  but  the  officers  in  charge 
of  the  said  bark  refused  to  receive  the  same  on  board, 
and  the  plaintiffs  on  the  same  day  notified  the  defendants 
thereof,  and  insisted  upon  the  fulfillment  of  the  said  con- 
tract, which  the  defendants  refused.  That  the  bark  Cot^ 
test  sailed  from  the  port  of  New  York  for  Cadiz  on  or 
about  the  10th  day  of  November,  1865,  without  receiving 
on  board  the  said  one  hundred  and  eighty-five  barrels  of 
petroleum.  That  the  plaintiffs  subsequently,  and  on  or 
about  the  20th  day  of  November,  1865,  shipped  the  said 
one  hundred  and  eighty-five  barrels  of  petroleum  to  Cadiz 
on  freight  for  hire  on  board  the  bark  Young  Rover,  at  the 
price  of  ^4  per  barrel  in  gold,  together  with  five  per  cent 
primage,  payable  in  gold,  at  the  rate  of  twenty  reals  vellar 
to  the  dollar,  payable  at  Cadiz,  on  the  delivery  of  the 
said  petroleum.  That  the  said  bark  Toung  Rover  was  the 
only  vessel  in  the  port  of  New  York  offering  or  willing  to 
take  the  said  pre  troleum  on  board  as  freight  after  the  sail- 
ing of  the  bark  Contest  That  the  difference  between  the 
agreed  rate  of  freight  by  the  Contest  and  the  freight  actu- 
ally paid  for  the  said  petroleum  on  board  the  Young  Rover^ 
computed  in  the  currency  of  the  United  States,  including 
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exchange,  was  $793.65,  which  sum  was  paid  therefor  by 
the  said  plaintiffs  on  the  19th  day  of  March,  1866. 

The  referee's  conclusion  of  law  was,  that  the  plaintiffi9 
were  entitled  to  judgment  in  their  favor  against  the  de- 
fendants, for  the  said  sum  of  $793.65,  with  interest  thereon 
from  the  said  19th  day  of  March,  1866,  besides  their  costs, 
and  a  suitable  allowance  to  be  fixed  by  the  court. 

JE.  P.  WheeleTy  for  the  appellants. 

I.  The  true  rule  of  damages  for  the  breach  of  a  con- 
tract to  carry  freight  is  the  market  value  of  the  goods  at 
the  port  of  destination,  less  their  value  at  the  port  of  ship- 
ment, with  the  freight  added.  {Bracket  v.  McNatTy  14 
John.  170.  Amory  v.  McQregor,  15  id.  23.  O'Connor  v. 
Foster^  10  WatU^  418.)  If  there  be  any  exception  to  this 
rule,  it  is  of  the  case  where,  there  being  a  regular  mode 
of  conveyance  between  the  two  ports,  another  conveyance 
of  the  same  sort  as  that  stipulated  by  the  contract  can  be 
procured  at  a  regular  market  rate.  The  only  reason  for 
introducing  such  an  exception  would  be  to  require  the 
shipper  to  use  ordinary  diligence  to  get  another  convey- 
ance, and  prevent  his  speculating  at  the  owner's  expense. 
In  such  a  case,  the  rule  of  damages  contended  for  by  the 
plaintiffs,  to  wit,  the  difference  between  the  market  rate 
of  freight  and  that  agreed  to  be  paid,  has  an  apparent 
equity.  The  shipper  gets  the  equivalent  of  what  his  con- 
tract calls  for,  and  the  rule  is  fixed  and  definite.  But  in 
the  case  at  bar,  the  rule  suggested  has  no  application. 

1.  The  plaintiffs  got  more  than  the  defendants  agreed  to 
give  them.  Their  petroleum  was  carried  under  deck  at  a 
saving  of  $120  insurance,  and  at  a  greatly  diminished  risk. 

2.  To  obtain  this  advantage,  the  plaintiffs  paid  twice  the 
market  rate.  The  testimony  to  this  point  is  uncontra- 
dicted. If  they  could  obtain  this  advantage  at  the  de- 
fendants' expense,  they  might  have  chartered  the  Chreat 
Eagtem  to  take  their  petroleum.     Once  concede  that  the 
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law  allows  them  to  obtain  any  advantage  they  choose  at 
the  defendants'  expense^  and  there  is  no  limit  to  the 
extortions  and  injustice  that  might  be  practiced.  The 
plaintiffs  are  in  this  dilemma :  Either  they  could  get  their 
petroleum  carried  in  the  way  the  defendants  agreed^  or 
they  could  not.  If  they  could,  they  wer#  bound  to  do  it, 
and  did  not.  If  they  could  not,  the  first  rule  of  damages 
stated  is  the  only  one,  and  the  referee's  finding  of  law  is 
unsustained  by  the  facts,  as  there  is  neither  finding  nor 
testimony  to  fix  the  damages  within  this  rule.  Indeed, 
the  plaintiff  swore  he  did  not  remember  what  the  petro- 
leum cost,  nor  what  it  was  worth,  and  refused  to  produce 
the  books  showing  this.  The  exceptions  to  this  finding 
are,  therefore,  well  taken.  So  is  the  exception  to  the 
refusal  to  dismiss  the  complaint.  So  is  the  exception  to 
the  referee's  refusal  to  admit  evidence  of  the  cost  of  the 
petroleum  in  New  York. 

n.  K  the  plaintiffs  were  entitled  to  recover  the  differ- 
ence between  the  freight  paid  and  that  agreed  upon,  they 
can  only  recover  it  in  gold.  The  contract  was,  by  its  terms, 
payable  in  ''gold,"  and  damages  for  the  breach  of  such 
a  contract  are  recoverable  in  gold ;  and  the  judgment  must 
be  so  expressed.  This  point  was  decided  in  Butler  v.  Har^ 
taitZj  (7  Wall  258,)  and  the  judgment  below  was  there 
reversed,  because  it  added  the  premium  on  gold  and  gave 
judgment  in  currency.  This  point  is  raised  by  the  excep- 
tion to  the  referee's  findings,  and  by  the  exception  to  the 
admission  of  the  evidence  on  this  branch  of  the  case. 

IIL  In  any  event,  the  defendants  were  entitled  to  have 
the  amount  saved  in  insurance,  by  reason  of  the  improved 
mode  of  carriage,  deducted  from  the  recovery.  This  really 
and  in  effect  reduced  the  freight  actually  paid. 

IV.  The  defendants,  in  any  event,  were  entitled  to  the 
benefit  of  their  offer  to  carry  the  petroleum  at  $2  per  bar- 
rel. They  were  able  to  carry  it  out ;  their  good  faith  in 
making  it  is  not  impugned.    It  was  not  even  noticed  by 
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the  plaintiffi^  but  they  immediately  effected  a  charter  at 
$4  per  barrel.  They  did  not  ask  the  name  of  the  vessel 
tendered  by  the  defendants,  or  the  day  she  was  to  sail^  and 
cannot  now  reject  the  offer  on  the  ground  that  these  were 
not  given.  They  would  have  been  given  had  the  objection 
been  taken  at  the  time.  It  is  like  the  case  of  a  tender  of 
bank  notes.  If  a  man  refuse  the  tender,  he  must  specify 
his  objection,  or  it  is  waived. 

V.  The  judgment  should  be  reversed.  The  plaintiffs 
refused,  on  the  trial,  to  produce  their  books,  and  the 
account  of  sales  rendered  them  by  their  agent  in  Spain,  so 
as  to  enable  the  referee  to  fix  the  true  rule  of  damages. 
If  a  new  trial  is  granted,  it  should,  therefore,  be  upon  the 
payment  of  costs  of  the  trial  and  the  appeal,  and  the  order 
of  reference  should  be  vacated. 

Henry  Whittakevy  for  the  respondents. 

L  The  first  four  exceptions  taken  by  the  appellants  to 
the  referee's  report  are  wholly  nugatory  and  untenable. 
For  they  are  taken  wholly  to  his  decisions  on  questions  of 
fact  on  which  there  is  evidence  to  support  the  results  de- 
duced by  him.  His  decisions,  therefore,  on  those  ques- 
tions  are  conclusive,  and  cannot  be  reviewed.  For  there 
is  no  ground  on  which  it  can  be  reasonably  contended  that 
these  decisions  are  contrary  to  evidence,  or  even  contrary 
to  the  weight  of  evidence.  The  whole  weight  of  evidence 
is  in  their  favor,  and  the  most  cursory  examination  of  the 
testimony  will  show  that  if  the  referee  had  decided  other- 
wise, his  decision  could  not  have  been  sustained. 

IL  And  the  facts  thus  found  by  the  referee  established 
conclusively  the  existence  of  the  plaintiffs'  cause  of  action. 
For  they  establish  a  positive  contract  to  carry  the  petroleum 
in  question  at  an  agreed  rate ;  a  tender  of  that  petroleum 
for  carriage  in  due  season ;  a  willful  breach  of  contract  on 
the  part  of  the  appellants,  and  damages  resulting  from  that 
breach,  such  damage  being  **  the  difference  between  the  con- 
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tract  price  and  the  price  which  the  respondents  were  com- 
pelled to  pay  to  others  for  the  same  services."  The 
plaintiffs'  cause  of  action  is  therefore  perfect,  and  the  de* 
cision  of  the  referee  the  necessary  result  of  its  establish- 
ment. The  burden  of  showing  an  excuse  rested  with  the 
appellants,  and  that  burden  they  have  not  sustained.  The 
plea  that  they  offered  to  transport  the  goods  at  the  same 
price,  and  that  the  respondents  refused  their  offer,  is 
wholly  unsustained  by  proof.  {Oostigan  v.  Mohawk  and 
Sudson  B.  B.  Co.,  2  Dento,  609 ;  approved,  28  N.  T.  77.) 

UL  The  only  real  question  that  the  case  presents  is  as 
to  the  quantum  of  damages,  and  on  that  point  the  referee's 
decision  was  correct.  For  it  was  the  only  decision  he 
could  have  come  to ;  all  the  evidence  before  him  tending 
to  one  result,  and  to  one  result  only ;  such  result  being 
the  result  to  which  he  came.  The  burden  of  showing  that 
a  different  rule  of  damages  should  be  adopted  rested  upon 
the  appellants.  They  claimed  a  reduction,  and,  making 
such  claim,  were  bound  to  show  facts  on  which  that  claim 
could  be  based.  They  were  wrongdoers  by  reason  of  their 
willful  breach  of  contract,  and  every  presumption  lies 
against  them  and  in  favor  of  the  respondents — ^tho  parties 
injured  by  that  breach.  (Costigan  v.  Mohawk  and  Hudson 
B,  B,  Co.,  2  Dmio,  609.) 

IV.  But  the  rule  of  damages  applied  by  the  referee  was 
the  correct,  and  the  only  correct  rule.  The  respondents 
having  proved  their  cause  of  action,  are  entitled  to  such 
damages  as  will  give  them  a  full  and  complete  indemnity 
in  respect  of  the  breach  of  contract  committed  by  the  ap- 
pellants. "  They  are  entitled  to  be  placed  in  the  same 
situation,  in  a  pecuniary  point  of  view,  as  they  would  have 
been  in  if  the  appellants  had  honestly  performed  their 
engagement.  {Ogden  v.  Marshall,  4  Seld.  340,  and  cases 
died.  Nourse  v.  SnoWj  22  Oreenl  208,  [210.]  Cooper  v. 
Tounffy  22  Geo.  269,  [272,  (fe<?.]    0'  Connor  v.  Foster ^  10  WaUs, 
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418,  [421,  422.]  The  Flash,  1  Abb.  Adm.  Rep.  119.  The 
Zenobia^  Id.  80.  Sedg.  on  Dam.  402,  405,  n.,  4:th  ed.)  And 
the  rule  of  damages  adopted  by  the  referee  has  been  ap- 
plied by  the  Court  of  Appeals  and  the  admiralty  courts 
under  circumstances  analogous  to  the  present.  {Ogden  v. 
Mar  shall,  4  SeU,  340.  The  Flash,  1  Abb.  Adm.  Rep.  119. 
The  Zenobia,  Id.  80.)  And  it  is  now  settled  that  a  liability 
arising  under  a  contract^  payable  in  gold,  must  be  satisfied 
in  gold  or  its  equivalent,  and  a  fortiori  that  is  the  rule 
where,  as  here,  such  payment  in  gold  is  to  be  made  in  a 
foreign  country.  {Bronson  v.  Rodes,  36  How.  Pr.  365. 
8.  O.  5  Abh.  N.  8.  247.  Luling  v.  Atlantic  M.  Ins.  Go.,  50 
Barb.  520.)  And  the  mode  of  liquidating  those  damages 
at  the  place  where  the  freight  contracts  both  called  for 
such  payment,  and  then  drawing  on  the  appellants  for  the 
difference  between  the  contract  price  and  the  price  actually 
paid,  reducing  that  price  into  currency  of  the  country  on 
which  that  draft  was  drawn,  and  where  it  had  to  be  paid, 
was  the  direct,  business-like  and  proper,  and  in  fact  the  only 
business-like  and  proper  mode  of  effecting  that  liquidation. 
And  on  comparison  of  the  price  of  gold  at  New  York,  as 
stated  by  the  respondents  in  their  letter  of  instruction  to 
Budolph,  under  which  the  settlement  was  made,  i.  e.,  above 
148  premium,  and  the  estimated  difference  between  gold 
at  Cadiz  and  currency  in  New  York,  at  which  the  draft 
was  actually  sold  by  Nocetti,  i.  e.,  40  per  cent  only,  it  will 
be  seen  that  that  estimate  was  a  very  favorable  one  for  the 
defendants,  and  probably  reduced  the  amount  actually  pay- 
able by  them.  But  it  rested  with  them  to  show  the  con- 
trary, (Costigan  v.  Mohawk  and  Hudson  Railroad  Company, 
above  cited;)  and  that  they  have  not  attempted  to  show. 
The  rule  of  damages  applied  by  the  referee  was  therefore 
the  correct,  and  the  only  correct  rule,  and  was  properly 
applied. 

y.  The  remaining  exceptions  are  equally  unsustainable, 
because  the  referee's  award  of  judgment  in  favor  of  the 
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plaintifiB  is  the  necessary  result  of  the  facts  found  by  him, 
and  of  the  proper  appplication  of  the  established  rule  of 
law  to  those  facts  as  found. 

By  the  Courts  Cardozo,  J.  The  defendant  seeks  to  ap- 
ply to  this  case  the  rule  of  damages  which  would  obtain 
if  the  plaintiff  could  not  have  procured  the  goods  to  be 
sent  at  all ;  as,  for  instance,  by  reason  of  there  being  no 
other  vessel,  or  an  embargo  being  laid,  or  a  canal  freezing. 
{Bracket  v.  McNaitj  14  John.  170.  O'Connor  v.  Foster, 
10  Watts^  418.)  But  that  rule  does  not  prevail  when  the 
party  can  send  by  another  conveyance.  Then  he  must  do 
so,  and  he  will  be  entitled  to  recover,  as  was  allowed  here, 
the  difference  between  the  price  at  which  the  defendants 
undertook  to  carry  the  property,  and  the  price  which  the 
plaintiffs  were  compelled  to  pay  for  its  transportation. 
(figdm  V.  Mardhall,  4  SeJd.  340.) 

The  letter  of  the  defendants,  of  November  20,  1865,  can 
scarcely  be  deemed  an  offer.  I^either  vessel,  rate  nor 
time  was  mentioned.  And  from  the  testimony  as  to  the 
interviews  between  the  parties,  it  is  plain  that  the  defend- 
ants did  not  intend  to  make  any  definite  proposition  on 
the  subject  I  think,  therefore,  that  the  referee's  finding, 
that  the  vessel  by  which  the  plaintiffs  sent  was  the  only  one 
offering  or  willing  to  take  the  petroleum  after  the  sailing 
of  the  Contest^  cannot  be  disturbed. 

"We  think  the  rule  as  to  the  form  of  the  judgment  laid 
down  in  7  Wallaee,  258,  not  binding  on  the  State  courts, 
and  that  it  is  not  the  correct  one,  but  simply  leads  to  great 
inconvenience,  without  any  practical  advantage. 

The  judgment  should  be  affirmed. 

[FiBBT  Depabtmbnt,  Gbkbbal  Tbbm,  at  New  York,  Kovember  1,  1870. 
.^t^aham,  P.  J.,  and  Cardozoj  Justice.] 
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A  jadgment  creditor,  who  adyances  his  money  upon  the  faith  of  an  unincum- 
bered title  upon  the  record,  without  notice,  is  entitled  to  the  lien  acquired 
thereby,  m  preference  to  the  secret,  unrecorded  lien  of  the  vendor,  for  a  part 
of  the  purchase  money. 

Such  a  judgment  creditor  is  to  be  regarded  as  a  quui  purchaser  for  a  valuable 
consideration,  without  notice. 

The  plaintiff,  being  the  owner  in  fee  of  land,  conveyed  the  same  to  G.  by 
warranty  deed,  taking  the  promissory  notes  of  the  latter  for  a  portion  of 
the  purchase  money,  payable  at  different  times.  At  the  time  of  taking  such 
conveyance  and  executing  the  notes,  C.  promised  the  plaintiff,  orally,  that 
he  would  give  him  security  therefor  by  bond  and  mortgage,  or  would  give 
him  security  on  the  land.  But  no  further  or  other  security  than  the  said 
notes  was  ever  given.  Subsequently,  the  defendants,  without  notice  of  any 
lien  of  the  plaintiff  for  the  purchase  money,  advanced  their  money  to  C. 
upon  the  faith  and  credit  of  the  land  and  the  apparent  unincumbered  record 
title  thereto  in  him.  The  deed  to  G.  was  drawn  by  the  plaintiff  himself, 
who  did  not  prepare  any  mortgage  to  be  given,  nor  require  or  demand  a 
mortgage  as  security.  The  plaintiff  waited  two  years  and  nine  months 
without  making  this  equitable  claim  known  to  others,  or  making  any  demand 
for  its  enforcement ;  he  received  the  amount  due  upon  one  of  the  notes,  at 
maturity ;  and  did  not  then  demand  a  mortgage,  nor  did  he  ever  make  a 
demand  for  it,  until  he  brought  this  action.  Seid  that  the  conduct  of  the 
plaintiff  amounted  to  a  legal  vfoher  of  his  right  to  an  equitable  lien  upon 
the  premises,  for  the  purchase  money,  as  against  the  lien  of  the  defendants 
under  their  Judgment. 


THIS  action  was  prosecuted  by  the  plaintiff  to  foreclose 
an  equitable  mortgage  for  part  of  the  purchase  money 
claimed  by  him  upon  certain  real  estate  situated  in  Clin* 
ton  county,  conveyed  by  him  to  one  William  Cressey,  in 

1865. 

The  defendants  Whipple,  Rousseau  and  Braman,  alone 
defended.  They  defended  under  two  judgments  after- 
wards recovered  by  them  against  said  Cressey,  particularly 
under  one  recovered  November  13,  1866,  for  $20,071.49, 
for  actual  advances  at  that  time  made  by  them  to  said 
Cressey,  and  then  agreed  to  be  made,  and  afterwards  in 
fact  made  as  upon  the  faith  of  said  judgment  and  its  lien 
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upon  said  real  estate,  without  any  notice  or  knowledge  of 
the  said  claim  of  the  plaintiff. 

The  action  was  tried  before  one  of  the  jastices  of  the 
fourth  district,  without  a  jury,  and  who  found  as  &cts 
therein,  as  follows : 

let  That  on  the  8th  day  of  March,  1865,  the  plaintiff 
was  the  owner  in  fee  of  the  lands  and  premises  described 
in  the  complaint ;  and  that  on  that  day  he  conveyed  the 
same  (by  warranty  deed  recorded  March  20, 1865,)  to  the 
defendant  William  Cressey,  as  in  the  complaint  stated ; 
and  thereupon  and  in  consideration  of  such  conveyance, 
said  Cressey  executed  to  the  plaintiff  three  promissory 
flotes  for  the  sum,  and  sums,  and  payfible  as  is  also  in  the 
complaint  averred ;  and  further,  that  there  remains  due 
and  unpaid  on  said  notes,  the  amount  in  said  notes  specified. 

2d.  That  at  the  time  of  said  conveyance  and  the  mak- 
ing and  delivery  of  said  notes,  Cressey  promised  the 
plaintiff,  orally,  that  he  would  give  him  security  therefor, 
by  bond  and  mortgage,  at  any  time  thereafter ;  or  would, 
at  any  time  thereafter,  give  him  security  on  the  land. 
But  no  further  or  other  security  than  said  notes  was  ever 
given  by  him ;  and  the  said  notes,  except  the  one  which 
first  fell  due,  and  which  was  paid  to  the  plaintiff,  remained 
and  still  remains  in  the  plaintiff's  hands,  and  were  pro- 
duced by  him  at  the  trial. 

3d.  That  said  Cressey  became  and  is  insolvent,  and  was 
declared  bankrupt,  as  in  the  complaint  stated ;  and  judg- 
ments were  obtained  and  docketed  against  him,  as  is  also 
averred  in  the  complaint 

4th.  That  the  two  judgments  in  favor  of  the  defendants, 
Whipple,  Rousseau  and  Braman,  against  the  defendant  . 
Cressey,  the  one  for  $25,095.68,  the  other  for  $20,071.49, 
docketed  in  Clinton  county,  the  former  on  the  12th  of  De- 
cember, 1865,  the  latter  November  13,  1866,  were  duly   . 
entered  upon  confession  according  to  law,  and  became 
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and  were  valid  and  binding  judgments  against  said  Cres- 
sey,  and  liens  upon  his  property;  and  were  given  and 
confessed  for  the  purposes  and  on  the  considerations  stated 
in  the  answer  of  the  defendants,  Whipple,  Rousseau  and 
Braman,  to  the  complaint  herein ;  and  said  last  named 
defendants  thereupon  made  advances  to  said  Cressey,  as  is 
averred  in  the  said  answer,  on  the  faith  of  said  judgments 
and  of  the  lien  and  liens  thereby  created,  in  good  faith, 
and  without  knowledge  or  notice  that  the  purchase  price 
of  said  land  and  premises  had  not  been  fully  paid  and 
satisfied  to  the  plain  tiflEl 

5th.  That  execution  was  issued  upon  each  of  said  judg- 
ments, as  stated  in  the  said  defendants'  answer  herein  ;  and 
said  lands  and  premises  mentioned  and  described  in  the 
complaint  (with  other  property  of  said  Cressey)  were  sold 
thereunder,  as  is  also  therein  averred,  and  the  said  defend- 
ants, Whipple,  Rousseau  and  Braman,  became  the  pur- 
chasers, and  ultimately  took  the  sheriff's  deed  therefor. 

And  as  matter  of  law,  the  judge  decided  and  adjudged, 
upon  the  pleadings  herein  and  the  facts  above  found  and 
stated,  that  the  defendants,  Whipple,  Rousseau  and  Bra- 
man^ having  made  full  advances  to  Cressey,  on  the  credit 
of  the  lands  and  premises  described  in  the  complaint,  and 
on  the  faith  of  their  judgment  liens,  bona  fidcy  without 
notice  of  the  plaintiff's  equity,  were  entitled  to  be  pro- 
tected in  their  legal  title,  formally  and  duly  obtained  by 
them,  against  the  plaintiff's  equitable  claim  for  the  bal- 
ance of  the  purchase  money  remaining  unpaid.  That  the 
said  defendants'  legaltitle  should  prevail  over  the  plain- 
tifi''s  equity.  That  the  complaint  should  therefore  be  dis- 
missed, with  costs  to  the  defendants,  Whipple,  Rousseau 
'  and  Braman,  against  the  plaintiff,  and  judgment  was 
ordered  and  awarded  accordingly. 

From  the  judgment  entered  upon  these  findings  the 
plaintiff  appealed. 
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J.  Gajfj  for  the  plaintiff. 

Beach  dk  Smithy  for  the  defendants. 

By  the  Oourty  Pottkr,  J.  The  case  presents  an  exceed- 
ingly nice  question  in  the  law  of  equity,  which,  in  some 
of  its  features,  I  think,  has  not  been  previously  settled, 
in  this  State,  by  any  adjudged  case.  Various  cases  hav- 
ing features  in  some  respects  similar,  are  found  in  the 
books  of  authority ;  and  there  are  certain  general  prin- 
ciples of  conceded  authority  that  apply  to  all  cases  coming 
within  certain  rules,  which  require  no  labor  to  give  them  ap- 
plication. As  for  instance,  it  is  a  general  doctrine  of  the  law 
of  equity,  that  the  vendor  of  real  estate  holds  an  equitable 
lien,  as  against  the  vendee^  for  the  unpaid  purchase  money; 
and  this  lien  extends  to  the  heirs  and  privies  in  estate  of 
the  vendee,  and  against  subsequent  purchasers  with  notice 
of  the  lien,  and  even  against  purchasers  who  advance  no  new 
consideration.  It  also  extends  against  voluntary  assignees, 
who  are  not  regarded  a9  being,  within  the  meaning  of  the 
law  of  equity,  bona  fide  purchasers ;  and  as  a  general  rule, 
it  extends  against  general  judgment  creditors  of  the  ven- 
dee ;  but,  as  was  said  in  the  Court  of  Appeals,  in  the  case 
of  Fuk  V.  Pottery  (2  Ket/es,  68,)  its  existence  **is  an  anom- 
aly in  the  law,''  (and  it  is  so,  especially  in  a  State  where 
the  recording  acts  are  declared  to  have  force,  and  where 
parties  may  be  presumed  to  act  in  reference  to  them.) 
"  It  is  controlled  by  no  well  settled  rules ;  but,  on  the 
contrary,  the  existence  of  the  lien  is  generally  made  to  de- 
pend upon  the  peculiar  state  of  facts  and  circumstances 
surrounding  the  particular  case."  It  is  well  settled  that  the- 
lien  does  not  exist  against  purchasers  of  the  legal  estate 
from  the  vendee  without  notice  of  the  vendor's  lien,  for  a 
valuable  consideration,  if  they  have  advanced  their  money. 
(Bayley  v.  Chreenlectf,  7  Wheat.  46.  Oarson  v.  Oreerty  1  John. 
Ch.  308,  309.)    Nor  can  it  be  asserted  against  creditors  of 
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the  vendee,  who  hold  under  a  bona  fide  conveyance  from 
him.  In  Bayley  v.  OreenUaf^  (%upra^  p.  51,)  Chief  Justice 
Marshall,  in  speaking  of  such  a  lien,  said :  "  It  is  a  secret, 
invisible  trust,  known  only  to  the  vendor  and  vendee,  and 
to  those  to  whom  it  may  be  communicated  in  fact.  To 
the  world,  the  vendee  appears  to  hold  the  estate  divested 
of  any  trust  whatever,  and  credit  is  given  to  him,  in  the 
confidence  that  the  property  is  his  own,  in  equity,  as  well 
as  law.  A  vendor  relying  upon  this  lieny  ought  to  reduce  it 
to  a  mortgage,  so  as  to  give  notice  of  it  to  the  world.  If  he 
does  not,  he  is  in  some  degree  accessory  to  the  fraud  com- 
mitted on  the  public  by  an  act  which  exhibits  the  vendee 
as  the  complete  owner  of  an  estate  on  which  he  claims  a 
secret  lien.  It  would  seem  inconsistent  with  the  prin- 
ciples of  equity,  and  with  the  general  spirit  of  our  laws, 
that  such  a  lien  should  be  set  up  in  a  court  of  chancery, 
to  the  exclusion  of  bona  fide  creditors.  The  court  would 
require  cases  in  which  this  principle  is  expressly  decided^ 
before  its  correctness  can  be  admitted." 

In  the  light  of  this  doctrine,  iQt  us  examine  the  case 
before  us.  The  learned  judge  finds  that  the  fects  set  up 
in  the  answer  of  the  defendants,  other  than  Gressey,  are 
true,  which  is,  in  efiTect,  that  the  defendant  Cressey  applied 
to  them  for  the  advance  of  money  to  him,  to  assist  him  in 
business,  and  to  be  secured  upon  his  real  estate ;  that  upon 
the  records  of  the  clerk's  oflSce  they  found,  upon  search^ 
that  his  real  estate  was  free  from  incumbrance.  Upon  the 
faith  of  this  as  security,  and  without  any  knowledge  of 
this  secret  claim  of  his  grantor,  they,  in  good  faith,  ad- 
vanced the  amount  specified  in  the  judgments  which  were 
given  in  evidence ;  and  which  are  due  and  unpaid.  This 
presents,  fairly,  the  question  of  equities  between  these 
parties. 

Cases  can  be  found,  where  it  has  been  held  that  judg- 
ments given  for  an  antecedent  debt,  must  give  way  to  the 
equitable  lien  upon  specif/:  property,  upon  the  ground  that 


OGDENSBURGH— NOVEMBER,  1870.  229 

Holett  V.  Whipple. 

a  jadgment  is  a  lien  upon  all  real  estate,  and  shall  not  be 
preferred  to  the  specific  lien  upon  one  portion  of  it.  So, 
too,  English  cases  are  found,  in  which  the  mortgagee,  in 
in  an  equitable  unrecorded  mortgage,  is  preferred  to  gen- 
eral judgment  creditors.  The  Sari  of  WincheUea's  case^ 
reported  in  1  P.  Wms.  277,  was  where  the  earl  entered 
into  a  contract  for  the  sale  of  his  estate,  and  received  pay- 
ment of  a  valuable  consideration  therefor  by  the  vendee, 
but  before  conveyance,  and  while  he  was  yet  in  possession, 
he  confessed  judgment  to  creditors.  It  was  held  that 
from  the  time  the  earl  entered  into  this  agreement,  having 
received  the  consideration,  he  was  but  a  trustee  for  the 
purchaser,  and  that  the  estate  in  equity  belonged  to  the 
vendee,  as  against  judgment  creditors ;  but  from  the  state- 
ment of  the  case,  it  is  clearly  to  be  implied  that  the  judg- 
ments were  for  antecedent  debts ;  for  it  was  urged  that 
the  debts  upon  which  the  judgments  were  confessed  were 
for  debts  upon  which  he  had  been  trusted,  and  upon  the 
ground  that  that  he  had  been  the  apparent  owner,  and  in 
possession  of  a  large  estate.  But  even  this  decision  was 
made,  as  we  are  informed  by  Fonblanquej  when  the  com- 
mon law  lawyers  were  pouring  out  their  complaints  against 
the  encroachments  of  the  court  of  chancery,  in  its  attempts 
to  control  the  judgments  of  inferior  courts ;  and  he  adds, 
m  a  note,  a  qusere,  whether  the  judgment  creditor  in 
Burgh  v.  Burgh,  and  in  TJie  Earl  of  Winchebea's  case,  had 
not  also  notice  of  the  former  equitable  incumbrance. 
(1  Fonb.  35  to  37,  notes  r.  and  u.)  And  he  says  those  are 
the  only  two  cases  to  be  found  in  the  books,  where  a ' 
court  has  interfered  in  prejudice  of  a  defendant  having  a 
legal  interest  without  notice.  The  case.  Matter  of  Howe, 
(1  Paige,  125,)  is  based  upon  these  two  English  cases. 
This  is  the  principal  case  relied  upon  by  the  plaintiff  in  the 
case  at  bar. '  The  chancellor  admits  that  he  could  find  no 
case  in  this  State,  where  this  question  had  then  been  exam- 
ined, (p.  128.)     The  chancellor  also  cited  as  authority  to 
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sustain  his  opinion,  Sugden  on  Vendors;  but  Chief  Justice 
Marshall,  in  Bayley  v.  GreenUaf^  questions  the  authority  of 
Sugden^  to  the  extent  that  it  is  given  b;  the  chancellor;  and 
in  the  case  cited  from  2  Serg,  d  Rawle^  the  main  question 
was,  whether  the  purchaser  by  articles  had  a  right  to  apply 
the  purchase  money  agreed  to  be  paid,  to  existing  judg- 
ments against  his  vendor,  and  it  was  held  that  he  had ; 
but  Chief  Justice  Tilghman,  who  delivered  the  opinion 
of  the  court,  said :  "  I  desire  it  may  be  distinctly  under- 
stood, that  no  opinion  is  intimated  concerning  the  genera) 
efiPect  of  a  judgment  against  the  vendor  suhsequefnt  to  the 
articles  of  agreement  for  the  sale  of  lands.  It  is  a  point 
of  very  great  importance,  upon  which  much  property  de- 
pends. The  case  must  be  decided  upon  its  own  circum- 
stances." In  the  case  of  Hurst  v.  Bursty  cited  also  by  the 
chancellor,  from  a  note  in  3  Binney^  347,  "Washington,  J., 
cites  a  case  from  Prec,  in  Chan,  478,  which  lays  down  the 
principle,  that  a  creditor  advancing  money  upon  the  credit 
of  a  judgment,  stands  in  a  different  situation  from  2Lgev^ 
eraZ judgment  creditor;  since,  he  may,  in  equity,  be  con- 
sidered as  a  quasi  purchaser  or  mortgagee.  All  these  Eng- 
lish cases^are  uniform  in  holding  that  a  bona  fide  purchaser, 
or  mortgagee,  holds  a  higher  claim,  in  equity,  than  a  mere 
secret  equitable  lien ;  and  Chancellor  Walworth  adopts 
the  principle,  and  says  it  is  sound,  that  bona  fide  purchasers 
of  the  legal  estate,  and  mortgagees  who  have  advanced  their 
money  on  the  credit  of  the  land^  are  to  be  considered  as  bona 
fide  purchasers. 

Now  the  points  in  the  case  before  us  are  precisely  these. 
The  defendants,  without  knowledge  of  this  secret,  unre- 
corded lien,  (if  it  be  one,)  advanced  their  money  on  the 
credit  of  the  title  and  land  of  Cressey;  the  advances  were 
made  subsequent  to  the  time  when  Cressey  had  the  appa- 
rent unincumbered  record  title;  and  made  upon  the  faith 
•and  credit  of  that  title.  Such  is  their  claim.  The  plain- 
tiff claims  to  hold  a  secret}  equitable  lien  for  a  part  of  the 
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purchase  money  of  the  land  conveyed  to  Cressey.  He 
himself  prepared  the  deed  of  conveyance,  or  caused  it  to 
be  prepared,  in  advance  of  its  execution ;  he  did  not  pre- 
pare a  mortgage  to  be  given ;  nor,  at  the  time  of  the  de- 
livery of  the  deed,  the  receipt  of  $1000,  and  the  taking 
of  notes  for  the  balance,  did  he  require  or  demand  a  mort- 
gage as  security.  The  deed,  as  the  plaintiff  says,  was 
executed  at  his  own  house,  between  10  and  12  o'clock  at 
night;  he  consented  then  to  take  Cressey 's  notes,  and  let 
him  go ;  he  waited  two  years  and  nine  months,  with  this 
equitable  claim,  without  making  it  known  to  others,  or 
making  a  demand  for  its  enforcement ;  he  received  pay  on 
one  of  the  notes  given  for  payment,  when  it  became  due, 
and  did  not  then  demand  a  mortgage ;  nor  did  he  ever 
make  a  demand  for  it,  until  he  brought  this  action. 

This  state  of  facts  presents  two  questions  of  law: 
1.  Which  has  the  higher  equity,  the  creditor  by  judgment, 
who  advances  money  upon  the  credit  of  an  unincumbered 
record  title,  subsequent  to  the  conveyance,  and  without 
notice  of  a  secret  trust,  or  equity ;  or,  the  grantor  of  the 
title,  who  permits  his  vendee  to  pass  himself  off  to  the 
world  as  the  complete  and  absolute  owner  of  the  land, 
and  by  reason  thereof,  allows  him  to  obtain  confidence 
and  credit  from  others,  upon  the  faith  that  he  was  the 
absolute  owner  ? 

I  can  find  no  case,  in  this  State,  which  has  passed  upon 
this  as  a  distinct  question.  The  case  which  lays  down  the 
rule  which  is  the  nearest  approach  to  it,  is  the  Matter  of 
Howe^  {supra;)  but  that  does  not  at  all  decide  this  ques- 
tion ;  that  was  not  a  case,  in  its  features,  like  this.  The 
cases  of  White  v.  Carpenter^  (2  Paige^  217,)  and  Arnold  v. 
Patrick^  (6  id.  315,)  are  relied  upon  also.  Those  cases 
only  go  to  the  extent  that,  as  a  general  rule,  the  claim  of 
a  general  judgment  creditor  is  controlled  by  an  equitable 
claim  upon  a  specific  portion  of  the  lands  of  the  debtor ; 
and  in  none  of  those  cases  does  it  appear  whether  the 
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judgment  debt  was  not  for  an  old  or  antecedent  debt 
The  only  case  I  have  found,  which  in  all  respects  is  like 
this  case,  is  that  cited  by  Washington,  J.,  in  ffurst  v.  Hursts 
(3  Binnet/y  347,)  from  Free,  in  Chan.  478,  in  which  the  dis- 
tinction was  made  between  a  judgment  creditor  advancing 
his  money,  without  notice,  on  the  faith  of  a  good  title, 
and  a  general  judgment  creditor  who  did  not  so  advance ; 
the  judgment  of  the  former  giving  him  the  character  of  a 
purchaser  in  good  faith  in  equity.  Without  access  to  thif> 
authority,  otherwise^  the  principle  strikes  me  as  a  sound 
doctrine  of  equity,  and  a  well  taken  distinction.  It  ^^omes 
within  another  well  acknowledged  principle  of  equity,  that 
where  one  of  two  equally  innocent  parties  must  suffer,  he 
by  whose  act,  or  negligence,  the  injury  has  been  caused, 
must  bear  the  loss.  Here  is  great  negligence,  at  least  on 
the  part  of  the  plaintiff;  there  is  diligence  and  good  faith 
on  the  part  of  the  defendants. 

I  think,  upon  the  whole  authorities  cited,  it  may  be  laid 
down  as  a  soiind  rule  of  equity,  that  a  judgment  creditor 
who  advances  his  money  upon  the  faith  of  unincumbered 
title  upon  the  record,  without  notice,  is  entitled  to  the  lien 
acquired  thereby,  in  preference  to  the  secret,  unrecorded 
lien  of  the  vendor  for  a  part  of  the  purchase  money ;  that 
such  judgment  creditor  is  to  be  regarded  as  a  qtuiei  pur- 
chaser for  a  valuable  consideration,  without  notice.  The 
court  below  gave  tio  opinion  to  inform  us  of  the  grounds 
upon  which  he  based  his  judgment.  Upon  the  ground 
we  have  pointed  out,  I  think  the  judgment  should  be 
sustained. 

« 

2.  Upon  the  whole  circumstances  of  this  case,  I  think 
the  judgment  can  be  sustained,  on  the  ground  of  a  legal 
waiver  by  the  plaintiff  to  his  right  to  his  equitable  lien, 
as  ogairM  bona  fide  jvdgment  creditor%  who  have  advanced 
their  money  upon  the  faith  of  an  unincumbered  record  tithj 
subsequent  to  the  title  of  the  plaintiff.  The  law  upon  this 
subject  is  very  fully  discussed,  and  had  the  approbation 
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of  the  Court  of  Appeals^  as  it  appears  reported  in  the  case 
of  Fisk  V.  Potter^  (2  Keyes^  74,  ^e.)  It  will  be  only  neces- 
sary to  refer  to  that  case,  to  establish  the  principle  of 
fffoiver  by  the  conduct  of  the  party.  That  case  seems  to 
establish  the  law,  that  such  equitable  liens  are  controlled 
by  no  settled  rules,  (p.  68,)  but  are  made  to  depend  upon 
the  peculiar  state  of  &cis  and  circumstances  surrounding 
the  particular  case. 

Looking  at  this  case  in  view  of  its  own  circum- 
stances, I  think  the  conduct  of  the  plaintiff  amounted  to  a 
legal  waiver  of  his  claim  as  agaimt  the  defendant'%  lien. 
If  this  was  the  ground  upon  which  the  learned  judge  de- 
cided the  present  case,  I  think  the  judgment  can  also  be 
sustained  on  this  ground.  The  result  is,  the  judgment 
should  be  affirmed. 

[Tm&D  Dbpa&tmbnt,  Qbnbral  Tbbm,  at  Ogdeoabargh,  November  1, 1870. 
MiUerj  P.  J.,  and  FotUr  and  Fatrkerj  JostioeB.] 
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D.  and  L.  Churchill  va.  Stone,  administratrix,  &c. 

Money  was  paid  by  the  plalntifih'  assignors  to  S.,  in  order  that  such  assignors 
might  become  members  of  an  association  of  which  S.  was  president ;  but 
there  was  no  evidence,  or  finding,  that  they  ever  did  become  such  members. 
Subsequently  the  association  was  dissolved.  Held  that  the  money  having 
been  paid  for  an  object  that  was  never  accomplished,  and  which  it  had 
become  impossible  to  accomplish,  S.,  or  his  administrator,  was  bound  to 
refund  the  same. 

Where  exceptions  are  taken,  upon  the  trial,  or  after  its  close,  to  findings  and 
refiuaJs  to  find,  by  the  referee,  but  upon  the  brief  and  argument  on 
appeal,  no  point  is  taken  upon  such  rulings,  the  court  may  assme  that  they 
are  waived,  or  not  relied  upon  by  the  appellant. 

THE  defendant  appeals  from  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee. 
The  action  is  for  the  recovery  of  money.    The  first 
count  clidms  $300,  "paid  and  advanced"  April  9, 1866,  by 
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the  plaintiffs,  to  S.  S.  Stone,  the  defendant's  intestate.  The 
second  count  claims  $300  ^'  lent  and  advanced  "  at  the  same 
time  by  the  Troy  National  Paper  Company  to  Stone.  The 
third  count  is  for  $300,  "  had  and  received  "  by  Stone, 
from  Henry  J.  White.  And  the  fourth  count  is  upon  an 
alleged  indebtedness  of  Stone  to  Josiah  Rowe,  for  money 
''  had  and  received."  The  plaintiffs  claim  as  assignees  of 
the  last  three  demands.  * 

W.  A.  Beachy  for  the  appellant. 

J,  H.  Bej/noldsj  for  the  respondent. 

By  the  Caurty  Potter,  J.  The  advance  of  money  by  the 
assignors  of  the  plaintiffs  to  the  defendant's  intestate  wap 
sufficiently  proved  to  sustain  the  finding  of  the  referee. 
The  defense  was,  that  these  advances  were  made  to  the 
defendant's  intestate  as  president  of  an  association,  called 
"The  United  States  Paper  Collar  Manufacturing  Associ- 
ation," and  that  it  was  a  simple  partnership,  for  a  single 
enterprise ;  that  it  partook  of  all  the  characteristics  of  a 
business  firm,  having  no  organization  under  legislative 
authority ;  and  that  an  actjon  at  law  cannot  be  maintained 
against  a  copartner,  in  regard  to  partnership  matters,  with- 
out a  balance  struck,  and  a  promise  to  pay.  The  answer 
of  the  defendant  admits,  and  the  evidence  confirms  it, 
that  each  of  the  assignors  of  the  plaintifis  paid  the  defend- 
ant's intestate,  as  president  of  such  association,  the  sum  of 
$300.  The  answer  further  alleges,  that  the  money  was 
actually  expended  in  and  about  the  business  of  such  asso- 
ciation or  copartnership.  If  this  answer  was  true,  it  would 
seem  to  leave  but  two  questions  or  issues  to  be  determined 
by  the  referee ;  to  wit :  1st.  The  question  of  fact,  whether 
the  money,  or  part  of  it,  had  been  actually  expended  in 
the  business  of  the  association ;  and,  2d.  The  question  of 
law,  whether  an  action  could  be  maintained  by  one  co- 
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partner,  against  his  associate,  before  an  accounting  and 
balance  struck. 

The  referee  does  find  as  a  fact,  that  such  an  association 
or  copartnership  as  "The  United  States  Paper  Collar 
Association,"  was  formed,  and  there  was  evidence  that  the 
said  several  sums  so  assigned  were  paid  that  each  party 
might  become  a  member  of  a  certain  association,  but 
there  is  no  finding  that  the  plaintifiTs'  assignors  ever 
became  members  of  such  association.  The  referee  did 
find  as  a  question  of  fact,  that  "The  United  States  Paper 
Collar  Association"  was  dissolved  on  the  15th  of  March, 
1866.  Unless  these  findings  of  fact  are  erroneous,  it  fol- 
lows that  these  sums  of  money  were  paid  for  an  object 
that  was  never  accomplished,  and  that  after  it  became  im- 
possible to  carry  out  the  object,  the  defendant's  intestate 
failed  to  return  to  the  plaintiffs'  assignors  the  sums  they 
80  paid  him.  Therefore,  even  if  the  defense  set  pp  was  a 
good  legal  defense,  it  fails  of  being  sustained  by  evidence, 
and  the  judgment  must  be  affirmed,  unless  the  referee 
committed  some  error  on  the  trial  for  which  it  can  be 
reversed. 

The  case  shows  that  several  exceptions  were  taken 
upon  the  trial,  or  after  its  close,  to  the  findings  and  re- 
fusals to  find  by  the  referee ;  but  upon  the  brief  and  argu- 
ment, no  point  is  taken  upon  such  rulings,  and  the  court, 
in  such  case,  may  assume  that  they  are  waived  or  not 
relied  upon  by  the  party  appealing.  The  facts  found  seem 
to  have  evidence  to  sustain  them,  and  there  was  some  con- 
flict, as  to  which  this  court  cannot  discuss  the  weight  of 
the  evidence.    I  think  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

[Third  Dbpabtment,  Qbnbral  Term,  at  Ogdensburgh,  NoTomber  1, 1870. 
MOl^Tf  P.  J.,  and  FoHar  and  Farker^  Jastioes.] 
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a 

Where  the  minds  of  the  parties  to  a  contract  do  not  meet  upon  the  whole  and 
exact  terms  of  such  contract,  the  same  is  void. 

Whatever  is  done  between  the  parties,  under  a  supposed  agreement,  where 
there  is  a  matual  misunderstanding  as  to  its  terms,  is  not  binding;  and 
though  both  parties  consent,  at  the  time,  to  the  deliyery  of  a  portion  of  the 
property  agreed  to  be  sold,  each  supposing  that  such  delivery  and  accept- 
ance is  to  be  a  part  performance  of  the  contract,  and  that  the  purchaser 
will  only  become  the  abosolute  owner  when  the  whole  contract  shall  have 
been  performed,  the  law  will  not  imply  that  either  of  the  parties  intended 
that  the  property  delivered  was  to  be  absolutely  the  purchaser's  in  case  he 
fiuled  to  comply  with  the  whole  agreement. 

Where  one  is  in  possession  of  property  with  no  other  claim  of  title  thereto 
than  a  partial  or  conditional  one,  as  purchaser  under  a  void  contract  of  sale, 
which  each  party  refuses  to  perform,  except  according  to  his  own  under- 
standing of  its  terms,  the  title  of  the  property  is  not  changed,  and  the  ven- 
dor is  entitled  to  recover  such  property,  upon  legal  demand  made. 

After  demand  of  such  property  is  made,  the  purchaser  is  wrongfully  in  posses- 
sion ;  and  his  use  of  the  property,  afterwards,  is  a  conversion  thereof  to  his 
own  use. 

If  the  complaint  in  an  action  to  recover  the  possession  of  personal  property, 
states  facts  sufficient  to  show  that  in  law  the  defendant's  holding  of  the 
property  is  unlawful,  that  is  sufficient ;  especially  after  judgment 

The  omission  to  allege,  in  the  complidnt,  a  demand  of  the  property  before  suit 
brought,  is  cured  by  proof  of  the  fiict,  by  the  report  of  the  referee, 
finding  the  &ct  of  a  demand,  and  by  the  judgment. 

When  the  parties  go  down  to  trial,  and  a  cause  of  action  is  proved,  though 
the  complaint  may  be  defective,  tested  merely  as  a  pleading,  upon  demurrer, 
it  is  the  duty  of  the  referee,  or  a  court,  to  conform  the  pleading  to  the  facts 
proved,  in  furtherance  of  justice ;  and,  after  judgment,  if  it  be  entered  ac- 
cording to  a  case  duly  proved,  it  is  the  duty  of  the  court  to  amend,  or  to 
regard  the  pleading  as  duly  amended. 

4 

THIS  is  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  a  sole  referee.  The  action  is  in  the  nature  of 
trover,  for  the  value  of  a  horse.  The  report  of  the  referee 
was  in  favor  of  the  plaintiff^  and  the  facts  and  conclusions 
of  law  were  as  follows : 

1.  That  on  or  about  the  15th  daj  of  September,  1869, 
the  plaintiff  and  defendant  entered  into  certain  negotia- 
tions for  the  sale  by  the  plaintiff  to  the  defendant,  of  cer- 
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tain  real  estate  and  personal  property  of  the  plaintiff,  of 
which  personal  property,  the  horse  mentioned  in  the  com- 
plaiDt  was  a  part,  and  both  plaintiff  and  defendant  then 
and  there  supposed  they  had  mutually  and  fully  agreed 
upon  all  the  terms  and  conditions  of  a  contract  of  sale  of 
the  said  real  and  personal  property,  but  in  fact  both  mis- 
understood, and  understood  differently,  such  terms  and 
conditions,  and  the  same  was  never  reduced  to  writing  or 
subscribed  by  either  party  thereto. 

2d.  That  the  plaintiff  understood  that  by  the  terms  and 
conditions  of  said  supposed  contract,  he  was  to  sell  and 
convey  to  the  defendant  the  said  real  estate  for  the  sum  of 
$5700,  and  the  said  personal  property  for  an  additional 
8Um  equal  to  the  fair  value  thereof,  which  was  not  named ; 
but  the  defendant  understood  thereby  that  the  plaintiff 
was  to  sell  and  convey  to  him  both  the  said  real  and  per- 
sonal property  for  the  sum  of  $6000,  without  any  separate 
price  or  consideration  being  named  for  the  said  personal 
property. 

3d.  That  by  the  undisputed  terms  of  the  said  supposed 
contract  the  said  real  estate  and  personal  property  were  to 
be  conveyed  to  the  defendant  on  the  1st  day  of  April, 
1870,  when  the  consideration  therefor  was  to  be  paid  by 
the  defendant 

4th.  That  both  the  plaintiff  and  defendant  then,  and  up 
to  January  6,  1870,  were  ready  and  willing  to  perform  and 
fulfill  the  said  supposed  contract,  each  according  to  his 
respective  understanding  of  its  terms  and  conditions,  and 
the  defendant  on  the  1st  day  of  April,  1870,  expressly 
offered  so  to  do  on  his  part,  which  offer  the  plaintiff  refused 
to  accept. 

5th.  That  in  pursuance  of  said  supposed  contract,  and 
the  respective  understandings  of  the  parties  in  relation 
thereto,  the  plaintiff,  on  or  about  the  20th  day  of  Septem- 
ber, 1869,  delivered  to  the  defendant  the  horse  mentioned 
in  the  complaint,  and  the  defendant  then  and  there  ac- 
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cepted  the  same,  each  supposing  such  delivery  and  accept- 
ance to  be  a  part  performance  of  the  said  supposed  contract, 
and  that  the  defendant  would  thereafter  be  the  owner  of 
the  same  if  he  fully  performed  the  terms  and  conditions 
of  the  said  supposed  contract,  and  the  said  horse,  ever 
since,  has  been  in  the  possession  of  the  defendant. 

6th.  That  thereafter,  and  on  or  about  December  22, 
1869,  the  plaintiff  and  defendant  discovered  their  mis- 
tmderstanding  of  the  terms  and  conditions  of  the  said 
supposed  contract,  and  each  refused  to  perform  the  same 
according  to  the  other's  understanding  thereof;  and  on  or 
about  the  6th  day  of  January,  1870,  the  plaintiff  demanded 
from  the  defendant  the  horse  mentioned  in  the  complaint, 
which  the  defendant  refused  to  deliver  to  him. 

7th.  That  the  value  of  said  horse  was  $175. 

From  which  facts  the  referee  found  the  following  con- 
clusions of  law : 

1st  That  the  said  negotiations  or  supposed  contract  did 
not,  in  fact,  amount  to  any  contract  between  the  parties. 

2d.  That  on  the  6th  day  of  January,  1870,  the  plaintiff 
was  entitled  to  the  possession  of  the  horse  mentioned  in 
the  complaint,  and  that  on  that  day  the  defendant  unlaw- 
fully converted  the  same  to  his  own  use. 

3d.  That  the  plaintiff  is  entitled  to  recover  from  the 
defendant  in  this  action,  the  sum  of  $175,  together  with 
the  interest  thereon  from  January  6, 1870,  amounting  to 
9181.16,  besides  costs  of  this  action  ;.  for  which  sum  judg- 
ment was  directed  to  be  entered. 

The  defendant  excepted  to  these  findings  of  fitct  and 
conclusions  of  law,  and  appealed  from  the  judgment  to 
this  court. 

G.  H.  LeCy  for  the  plaintiff 

J.  O,  Ormsbjfj  for  the  defendant. 
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By  the  Courts  Pottee,  J.  On  a  careful  examination  of 
the  evidence,  I  think  the  referee  was  justified  in  his  find- 
ings of  fact.  The  defendant's  possession  of  the  horse  in 
question  was  under  and  by  virtue  of  a  contract  for  the 
purchase  of  both  real  and  personal  property,  resting  in 
parol  only.  This  contract  was  never  performed,  nor  partly 
performed,  except  to  the  extent  of  the  defendant's  taking 
possession  of  the  horse  in  question,  which  was  a  part  of, 
and  included  in,  the  parol  contract.  This  contract  being 
for  the  sale  of  real  estate,  and  also  for  the  sale  of  personal 
property  of  the  value  of  above  J50,  without  any  writing, 
or  written  memorandum,  subscribed  by  the  vendor,  or 
vendee,  was  void  at  law.  But  the  contract  (if  such  it 
should  be  called)  was  void  for  another  reason ;  or  rather, 
was  void  because  it  was  no  contract ;  the  minds  of  the 
parties  never  met  upon  the  whole  and  exact  terms  of  the 
contract  itself.  This  not  only  appears  from  the  referee's 
report,  but  from  the  evidence.  It  is  hardly  necessary  to 
cite  authority  to  this  proposition.  And  it  follows  that 
whatever  is  done  between  the  parties  under  a  supposed 
agreement,  when  there  is  mutual  misunderstanding,  is 
not  binding;  and  though  both  parties  consented,  at  the 
time,  to  the  delivery  of  the  horse  in  question  from  the 
plaintiff  to  the  defendant,  each  supposing  that  such  deliv- 
ery %Dd  acceptance  was  to  be  a  part  performance  of  the 
supposed  contract,  and  that  the  defendant  would  only 
become  the  absolute  owner  when  the  whole  contract 
should  be  performed,  yet  the  referee  does  not  find,  nor 
will  the  law  imply,  that  either  of  the  parties  intended  that 
the  horse  was  to  be  absolutely  the  defendant's  in  case  he 
did  not  comply  with  the  whole  agreement.  There  was  no 
oral  agreement,  even  for  a  forfeiture  of  the  horse ;  or  of 
anything  else.  And  the  defendant  showed  no  other  claim 
or  title  to  the  horse  than  that  of  a  partial  and  con- 
ditional one,  under  a  void  contract  Being  in  such  pos- 
sesion, with  only  such  title,  each  party  refusing  to  perform, 
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except  according  to  his  own  understanding  of  the  terms 
of  a  void  contract,  the  title  of  the  horse  had  never  changed, 
and  the  plaintiff  was  entitled  to  his  property  upon  legal 
demand ;  and  after  such  demand  the  defendant  was  wrong- 
fully in  possession,  and  his  use  af  the  horse  afterwards  was 
a  conversion  of  the  plaintiff's  property,  to  his  own  use. 
Though  the  plaintiff  in  his  testimony  did  characterize  the 
letting  the  defendant  have  the  horse  as  a  lending  to  him, 
the  facts  show,  as  does  the  referee's  report,  that  the  act 
was  not  a  legal  lending^  and  the  plaintiff  was  mistaken  in 
the  use  of  terms.  iN'or  do  I  think  the  defendant's  criticism 
upon  the  complaint  to  be  good,  under  the  system  of  plead- 
ing introduced  by  the  Code.  If  the  complaint  states  tacts 
sufficient  to  show  that  in  law  the  defendant's  holding  the 
property  was  unlawful,  that  is  sufficient;  especially  after 
judgment.  And  when  the  parties  go  down  to  trial,  and  a 
cause  of  action  is  proved,  though  the  complaint  might  be 
defective,  tested  merely  as  a  pleading,  upon  demurrer,  it 
would  be  the  duty  of  the  referee,  or  a  court,  to  conform 
the  pleading  to  the  facts  proved,  in  furtherance  of  justice; 
and  after  judgment,  if  it  be  entered  according  to  a  case 
duly  proved,  it  would  be  the  duty  of  the  court  to  amend, 
or  regard  the  pleading  as  duly  amended.  K  we  are  right 
in  this  view,  the  omission  in  the  complaint,  if  it  be  one,  to 
allege  a  demand  of  the  property  before  suit  brougkt,  is 
cured  by  the  proof,  by  the  report  of  the  referee  and  the 
judgment. 

Upon  the  whole  view  of  the  case,  I  think  the  judgment 
is  in  accordance  with  the  justice  of  the  case,  and  with  plain 
rules  of  law,  and  should  be  affirmed. 

Judgment  affirmed. 

[Third  Dbpabtmbitt,  Gbkbral  TbbXi  at  Binghamton,  December  6,  1870. 
MUUTf  P.  J.,  and  I*ott^  and  Fark^,  JusUoes.] 
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Sbth  H.  Tebbt  et  at  administrators  &c.  v9.  John  McKiel. 

58    241 
Where  the  eridence,  on  a  trial  before  a  referee,  was  greatly  conjQicting,  and  its       8lh530{ 

weight  depended  almost  entirely  upon  extrinsic  circumstances,  and  the  de-     '  ^^  ^'l 

gree  of  credit  to  which  witnesses  were  entitled,  of  which  the  referee,  who       ' "  ^^ 

saw  their  deportment  on  the  stand,  and  who  lived  in  the  vicinage,  was  better 

qualifled  to  jadge  than  any  reviewing  court  could  be,  who  saw  the  witnesses 

only  upon  paper ;  Held  that  upon  well  established  authority  the  case  could 

-    not  be  reviewed,  on  appeal,  upon  the  facts. 

An  order  of  reference,  made  at  a  special  term,  is  not  brought  up  by  an  appeal 
to  the  general  term  from  the  judgment  entered  in  the  action.  Such  order,  if 
erroneous,  should  be  corrected  by  a  direct  appeal  from  it  to  the  general  term. 

The  examination  of  witnesses  upon  commission  being  under  the  authority  of  a 
statute,  must  be  in  strict  obedience  to  the  statute  rule.  It  is  a  departure 
from  the  common  law  practice,  and  is  susceptible  of  great  abuse,  unless  a 
rigid  rule  is  observed,  in  practice.    Fer  Pottbr,  J. 

The  testimony  of  a  witness  taken  upon  a  commission  will  be  stricken  out  on 
the  trial  if  it  is  evasive,  irresponsive  or  untruthfol,  or  the  witness  has  not 
fu^ly  and  fidrly  answered  the  cross-interrogatories. 

Where  the  object  of  questions  put  to  a  witness,  on  cross-examination,  is  to  test 
his  memory,  the  allowance  thereof  is  a  matter  within  the  discretion  of  the 
referee. 

Where  the  defendant  had  previously  been  called  as  a  witness  in  his  own  behalf, 
and  had  testified  to  an  examination  of  certain  account  books  of  the  plaintiff's 
intestate  and  the  entries  therein,  and  had  impeached  such  entries  as  to  an 
omission  of  credits  to  himself;  Edd  that  it  was  competent  to  impair  this 
testimony  in  all  possible  legal  ways,  and  to  impeach  the  memory  of  the  wit- 
ness as  to  such  books,  and  the  entries  therein,  by  their  production ;  and  to 
do  this  by  the  testimony  of  the  plaintiff,  with  whom  the  defendant  had 
examined  them. 

M^  altOf  that  the  books,  so  far  as  they  gave  credits  to  the  defendant,  were 
admissible,  because  the  entries  were  against  the  interest  of  the  plaintiff;  that 
they  were  therefore  competent  evidence. 

Prices  current,  published  for  public  information,  and  for  general  purposes,  in  a 
public  newspaper,  are  admissible  in  evidence  for  the  purpose  of  showing 
what  was  the  price  of  grain,  in  the  market,  at  the  time  of  publication. 

In  an  action  by  the  administrators  of  the  assignee  of  a  bond  and  mortgage, 
against  the  mortgagor,  to  recover  the  balance  due  thereon,  a  mortgage  book, 
owned  by  such  assignee,  containing  entries  of  payments,  and  of  interest 
accrued,  upon  the  bond  and  mortgage  in  question — alter  proof  that  such 
book,  and  the  entries  therein,  had  been  shown  to  and  examined  by,  the 
defendant,  who  made  no  objection  thereto,  claiming  only  that  there  was  one 
receipt  not  credited  therein — ^is  admissible  in  evidence,  not  technically  as  a 
a  book,  but  as  containing  a  statement  of  debt  and  credit  between  the  parties, 
admitted  to  be  correct,  to  a  certain  extent,  by  the  defendant. 

Vol,  LVm.  16 
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TBIS  action  was  brought  by  the  plaiDtiffs  as  admiDis- 
trators  of  William  Stevenson,  deceased,  against  the 
defendant,  upon  book  account,  upon  several  promissory 
notes,  and  for  balance  due  on  a  bond  secured  by  a  mort- 
gage. The  action  was  tried  by  a  sole  referee,  who  reported 
in  favor  of  the  plaintifis  $1158.20  as  due  upon  the  bond  and 
mortgage,  and  found  nothing  due  upon  the  account  or  the 
notes,  but  that  they  had  all  been  paid  and  satisfied.  The 
appeal  is  brought  to  reverse  the  finding  of  the  referee.  The 
case  had  been  in  the  courts,  and  previously  tried  at  one 
or  more  circuits,  and  appeals  to  the  general  term;  judg- 
ments reversed;  orders  of  reference,  &e.;  and  there  had 
been  various  other  orders,  proceedings,  and  stipulations  in 
the  case,  reference  to  which,  with  other  facts,  sufficiently 
appear  in  the  opinion. 

J.  8.  OooTiy  for  the  appellant. 

J.  Gibsatiy  for  the  respondents. 

By  the  Courts  Potter,  J.  The  only  review  that  can  be 
taken  of  the  trial,  in  this  case,  must  be  as  to  errors  com- 
mitted by  the  referee  on  the  trial.  No  error  of  fact  is 
claimed,  upon  either  side,  as  to  the  report  upon  the  account 
or  notes  sued  upon ;  and  there  can  be  no  real  complaint 
upon  the  merits,  upon  any  fact  regarding  payments  upon 
the  bond,  except  as  to  one  payment  of  the  amount  of  $315, 
on  the  15th  day  of  February,  1841.  After  a  thorough  re- 
view of  the  evidence  in  regard  to  this  item,  I  do  not  feel 
justified  in  reversing,  and  I  think  a  court  of  review  could 
not,  by  any  known  rule,  reverse  the  judgment  upon  this 
finding,  for  the  reason  that  the  evidence  is  greatly  conflict- 
ing, and  its  weight  depends  almost  entirely  upon  extrinsic 
circumstances,  and  the  degree  of  credit  to  which  the  wit- 
nesses who  testified  are  entitled,  of  which  a  referee,  who 
saw  their  deportment,  on  the  stand,  and  who  lived  in  the 
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vicinage,  is  more  likely  to  judge  correctly  than  any  review- 
ing court  who  see  the  witnesses  only  upon  paper.  Upon 
well  established  authority,  then,  the  case  cannot  be  reviewed 
upon  the  facts. 

The  first  point  of  objection  by  the  defendant  is  to  the 
order  of  reference  made  by  the  special  term,  on  the  ground 
claimed,  that  the  action  had  been  adjudged  by  the  general 
term  to  be  not  a  referable  action ;  and  that  an  appeal  from 
a  judgment  brings  up  every  proceeding  in  the  progress  of 
the  action,  and  therefore  that  order  was  here  for  review. 
This  point  is  not  well  taken.  This  order,  if  erroneous, 
should  have  been  corrected  by  a  direct  appeal  from  it,  to 
the  general  term. 

The  second  objection  to  the  ruling  of  the  referee  on  the 
trial  was,  that  the  plaintiff  moved  before  the  referee  to 
strike  out  the  testimony  of  a  witness,  who  had  been  exam- 
ined upon  a  commission,  to  a  portion  of  the  direct  inter- 
rogatories, on  the  ground  that  he  had  not  fully  and  fairly 
answered  the  eighteenth  cross-interrogatory  thereto,  and 
the  referee  granted  the  motion.  The  witness,  John'S. 
Steward,  had  been  examined  by  the  defendant  on  inter- 
rogatories in  relation  to  other  issues  between  the  parties 
than  that  of  the  balance  due  on  the  bond  and  mortgage, 
and  was  regarded  as  an  unfriendly  witness  to  the  plaintiffs ; 
and  in  answer  to  the  fourteenth  cross-interrogatory,  had 
answered,  that  he  was  unfriendly  to  the  administrator, 
(Terry,  the  plaintiff;)  and  in  the  twelfth,  that  he  had  sued 
the  estate,  claiming  several  thousand  dollars  against  them, 
and  had  been  beaten,  after  a  severely  contested  law  suit, 
in  which  the  estate  had  recovered  against  him  nearly 
$2000.  The  eighteenth  cross-interrogatory  of  the  plain- 
tiff to  this  witness  was  in  the  following  words :  ^^  Has  the 
defendant,  or  any  one  for  him,  or  in  his  behalf  or  other- 
wise, drawn,  prepared,  suggested  or  advised  you  by  lan- 
guage, letter  or  otherwise,  what  interrogatory,  direct  or 
cross,  would,  could  or  might,  be  put  to  you  on  the  execu- 
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tion  of  this  or  any  commissioD  in  this  action,  or  in,  or  on 
taking  your  evidence  therein,  or  in  or  on  giving  or  aiding 
your  answer  thereto,  or  any  or  either  of  them,  or  any  part 
thereof;  or  given  or  suggested  to  you  any  information,  or 
other  matter  or  thing,  in  regard  thereto,  or  the  nature 
thereof,  or  what  question  or  questions  would  be  put  ? 
A.  I  have  advised  the  defendant's  counsel  what  I  would 
testify  to ;  but  no  interrogatory  or  question  were  drawn  or 
prepared  that  I  know  of,  until  this  commission  was  issued ; 
I  had  expected,  up  to  about  the  time  the  commission  was 
issued,  to  give  my  testimony  in  open  court;  I  can  give  no 
further  answer  to  this  question  than  has  already  been 
given."  Whether  intended  or  not,  it  cannot  but  be  seen 
that  a  portion  of  this  answer  is  irresponsive ;  nearly  the 
whole  evasive;  and  the  conclusion  must  be  untruthful, 
when  he  replies  that  he  can  give  no  other  answer  than  had 
already  been  given.  He  could  surely  answer,  yes,  or  no, 
to  portions  of  this  cross-interrogatory.  This  method  of 
examining  witnesses  being  a  statute  authority,  must  be  in 
strict  obedience  to  the  statute  rule ;  it  is  also  a  departure 
from  the  common  law  practice,  and  is  susceptible  of  great 
abuse,  unless  a  rigid  rule  is  observed  in  practice ;  a  willing, 
or  a  stubborn  witness,  protected  from  the  personal  scrutiny 
of  a  court  and  jury,  can  cause  great  injustice  by  the  exer- 
cise of  his  prejudices  or  his  will;  and  it  is  the  duty  of 
courts  to  watch  such  proceedings  with  jealous  care.  The 
party  who  obtains  such  testimony  takes  it  at  his  peril,  if 
it  carries  upon  its  face  a  suspicion  of  injustice ;  and  the 
party  obtaining  it  is,  upon  its  return,  supposed  to  know  its 
defects,  and  can  apply  to  the  court  to  have  them  corrected. 
If  he  carries  his  defective  commission  into  court,  he  sub-" 
jects  it  to  judicial  scrutiny.  I  think,  in  this  case,  it  was 
rightly  rejected  by  the  referee.  (Smith  v.  Griffith^  3  Hilly 
339.  Laming  v.  Cofey,  13  Ahb,  272.  VaU(m  v.  National  Fund 
TAfe  Assurance  Co,,  20  N.  Y,  32.)  This  is  distinguished  from 
che  cases  in  practice  where  the  execution  of  the  commission 
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Is  defective,  when  a  party  should  move  to  suppress  the^com- 
mission.  (2  466.271.  4tU413.  19  fiar6.  391.)  There  is 
still  another  reason  why  this  ruling  is  not  error  in  this 
case.  The  whole  deposition  has  no  bearing  upon  the  only 
questions  of  fact  litigated — ^that  of  the  amount  due  upon 
the  mortgage. 

The  next  objection  raised  by  the  defendant,  is  to  ques- 
tions allowed  by  the  referee  to  be  put  to  the  witness  James 
Hall,  a  person  in  interest  in  the  action,  as  to  what  he 
claimed,  and  allowed  his  counsel  to  claim,  on  a  previous 
trial  in  this  action,  as  to  certain  payments  made  upon  the 
claims  in  the  case.  This  objection  is  not  well  taken.  The 
case  shows  that  this  objection  was  raised  on  the  defend- 
ant's own  cross-examination  of  the  witness,  though  the 
case  also  shows  that  the  defendant  objected  to  the  ques- 
tions. Without  any  explanation,  there  is  confusion  about 
it  that  the  court  cannot  solve.  The  witness  was  sworn  on 
the  part  of  the  plaintiff;  then  he  was  cross-examined; 
then  re-examined  by  the  plaintiff;  then  again  the  cross- 
examination  was  resumed  by  the  defendant,  during  which 
these  questions  now  objected  to  were  put ;  then  again  re- 
examined by  the  plaintiff;  then  again  re-cross-examined 
by  the  defendant.  If  there  is  a  mistake  in  the  case,  and 
this  should  be  the  defendant's  witness,  (which  we  cannot 
know,)  then  these  questions  objected  to  would  be  put 
upon  a  pross-examination,  which  would  be  tolerated  as  a 
matter  of  discretion  in  the  referee,  as  the  questions  put 
seem  to  be  to  test  the  memory  of  the  witness.  We  can- 
not hold  this  to  be  error,  be  it  either  way.  This  applies 
also  to  the  objection  taken  to  the  question  at  folio  263,  of 
the  same  character. 

The  objection  to  the  introduction  of  the  account  books 
of  William  Stevenson,  deceased,  I  think,  under  the  cir- 
cumstances, was  not  error.  The  defendant  had  previously 
been  called  as  a  witness  in  his  own  behalf,  and  had  testi- 
fied to  an  examination  of  the  contents  of  these  books,  and 
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the  entries  therein  relating  not  only  to  the  accoants  and 
dealings  other  than  the  bond,  but  had  in  his  testimony 
impeached  the  entries  therein  as  to  an  omission  of  credits 
to  himself.  It  surely  was  competent  to  impair  this  testi- 
mony in  all  possible  legal  ways^  and  to  impeach  the  mem- 
ory of  this  witness  as  to  these  books  and  the  entries 
therein,  by  their  production ;  and  to  do  this  ny  the  testi- 
mony of  the  plaintiff,  with  whom  the  defendant  had  exam- 
ined them.  The  books,  so  far  as  they  gave  credits  to  the 
defendant,  are  admissible,  because  such  entries  are  against 
the  interest  of  the  plaintiff;  they  are  therefore  competent 
evidence.  The  first  branch  of  the  objection  raised  is  in- 
sufficient ;  it  is  limited  and  specialy  ''  that  the  evidence  is 
incompetent;*'  the  second  branch  of  the  objection  is  too 
general,  *'  that  the  books  of  the  deceased  could  not  be 
proved  in  that  way."  We  have  shown  that  for  one  pur 
pose  the  books  were  competent,  and  that  the  first  objec- 
tion fails.  As  to  the  handwriting  of  a  deceased  person,  it 
is  competent  to  prove  it  by  any  person  who  knows  it.  No 
objection  was  made  to  the  competence  of  the  witness  to 
speak  as  to  his  knowledge  of  the  handwriting,  or  as  to  the 
identity  of  the  books.  This  objection  is  not,  therefore, 
good.  There  were  several  objections  of  this  kind  in  sub- 
stance, but  the  answer  to  them  is  covered  in  the  view  we 
have  taken. 

In  the  controversy,  on  the  trial,  as  to  payments  made  to 
the  testator  by  one  James  Hall,  Hall  had  been  sworn  as  a 
witness,  and  in  accounting  for  the  amount  of  money  he 
had  received  and  paid  the  testator,  he  testified  to  having 
sold  his  crop  of  rye  in  the  winter  of  1841,  at  nine  shillings 
and  sixpence  per  bushel.  To  impair  this  testimony,  the 
plaintiff  had  attempted  to  show  the  price  of  rye  at  that 
time  to  be  much  lower,  in  the  Troy  and  Albany  markets 
and  elsewhere;  and  for  this  purpose  offered  a  file  of  pa- 
pers, obtained  from  the  Young  Men's  Association  of  Troy, 
for  the  years  1840  and  1841,  and  a  Washington  county 
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paper,  pablished  at  Salem,  at  about  those  dates;  trom 
which  it  appeared  that  the  price  of  rye  was  about  55  to  57 
cents  per  bushel.  The  evidence  from  the  files  of  the  Al- 
bany Argv»^  o^ly^  was  objected  to  as  irrelevant  and  imma- 
terial, and  witness  not  competent. 

The  case  of  Lu%h  v.  DruBey  (4  Wend.  314,)  was  an 
action  of  covenant  for  rent,  payable  in  wheat.  On  the 
trial,  a  witness  was  introduced  to  prove  the  value  of 
wheat  in  Albany  on  the  day  of  the  rent  becoming  due, 
in  four  successive  years.  The  witness  knew  nothing  of 
the  price  of  wheat,  of  his  own  knowledge,  but  testified 
to  the  prices  in  those  years  as  derived  by  him  from  the 
books  of  large  dealers  in  wheat  at  Albany.  This  proof 
was  objected  to  as  insuflicient.  Savage,  Ch.  J.,  held  this 
proof,  uncontradicted,  to  be  suflScient.  In  the  case  of 
Oliquofs  Champagne,  (3  Wallace,  115,)  it  was  held  that 
printed  prices  current,  obtained  from  the  agent  of  the 
manufacturer  of  wine,  or  from  dealers  in  the  manufactured 
article  generally,  which  have  been  prepared  and  used  by 
the  parties  furnishing  them,  in  the  ordinary  course  of  busi- 
ness, are  so  far  evidence  of  the  value  of  the  articles  men- 
tioned in  them  as  that  they  may  be  submitted  to  a  jury,  as 
throwing  light  on  the  matter,  and  as  some  guides  to  can- 
did men,  and  for  their  consideration.  These  authorities, 
I  think — and  they  are  not  the  only  ones — justify  the  ref- 
eree in  receiving  the  evidence  of  the  prices  current,  pub- 
lished at  the  time  for  public  information,  and  for  general 
purposes,  in  a  public  newspaper. 

There  were  some  rulings,  in  the  admission  of  evidence 
by  the  referee,  which,  standing  alone,  uninfluenced  by  the 
eflfect  of  other  testimony  given  in  the  case,  might  be  re- 
garded as  erroneous  rulings;  such,  for  instance,  as  the 
entries  in  the  mortgage  book  of  Daniel  Stevenson,  de- 
ceased, of  payments,  and  of  interest  accrued  upon  the  bond 
and  mortgage  in  question.  Daniel  Stevenson  was  the 
original  mortgagee  of  the  mortgage  in  question,  and  he 
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assigned  it  to  the  plaintiff's  intestate.  But  before  this 
testimony  was  offered,  it  had  been  proved  that  this  book 
and  the  entries  therein  had  been  shown  to  the  defendant, 
who  had  examined  them,  and  had  made  no  objection, 
claiming  only  that  there  was  one  receipt  not  so  credited. 
The  book  was  therefore  admissible,  not  technically  as  a 
book,  but  as  containing  a  statement  of  debt  and  credit 
between  the  parties,  admitted  to  be  correct  to  a  certain 
extent  by  the  defendant. 

The  referee  also  made  several  errors  in  favor  of  the  ap* 
pellant,  bat  they  are  not  before  us.  Upon  the  whole  case, 
I  think  justice  has  been  done,  and  that  there  were  no  such 
legal  errors  committed  upon  the  trial,  as  to  reqiure  «  re- 
versal of  the  judgment    It  should  be  affirmed. 

Judgment  affirmed. 

[Sabatooa  Gbitbbal  Tbbm,  Jane  6,  1870.    Mosekram,  FotUr,  jBocke$  and 
Jameif  Justices.] 


Baker  vs.  Spencer. 

Whenever,  in  the  facts  fonnd  by  a  referee,  it  is  seen  that  there  has  been  a  con- 
flict in  the  testimony  of  the  witnesses,  it  is  well  established  that  the  finding 
of  the  referee,  who  has  seen  the  witnesses,  obsenred  their  manner  and  dis- 
positions in  testifying,  and  had  better  opportunities  than  the  court  for 
learning  their  character  for  veracity,  must  be  sustained. 

If  portions  of  the  evidence,  standing  alone,  tend  to  sustain  the  findings  of  the 
referee,  that  is  sufficient.  It  is  not  the  duty  of  the  reviewing  court  to  go 
farther. 

If^  fi'om  the  evidence  on  paper,  it  even  appears  that  the  weight  of  evidence  is 
against  the  referee^s  finding,  the  appellate  court  will  not  interfere  so  far  as 
to  reverse;  unless  such  weight  is  so  striking  and  palpable  as  to  excite 
surprise. 

The  defendant,  representing  to  the  plaintifi'  that  he  had  the  agency  for  the 
sale  of  a  sewing  machine,  for  a  particular  county,  and  the  right  to  sell  and 
transfer  the  same,  sold  and  transferred  such  agency  to  the  plaintiff,  who, 
relying  upon  the  truth  of  such  representation,  gave  his  note  for  the  prico. 
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and  subsequently  paid  the  same.  In  an  action  by  the  plaintiff  to  recorer 
back  the  money  so  paid,  the  referee  found,  upon  conflicting  evidence,  that 
the  defendant  had  not  in  fact  any  agency  for  said  county,  or  right  to  sell 
and  transfer  the  same,  and  that  his  representations  were  false.  Held  that 
this  finding  warranted  the  conclusion  that  the  plaintiff  was  entitled  to  recover 
back  the  purchase  money  paid  by  him,  with  interest. 

THIS  action  was  brought  to  recover  back  money  paid 
npon  a  promissory  note,  upon  the  ground  that  the  note 
was  obtained  by  fraudulent  representations,  and  that  it  was 
given  without  consideration.  The  issues  were  referred  to 
a  sole  referee,  for  trial^  who  found  and  reported  the  fol- 
lowing facts : 

First.  That  the  defendant,  about  the  month  of  December, 
1867,  stated  and  represented  to  the  plaintiff  that  he  had  the 
agency  for  the  sale  of  the  Weed  sewing  machine  for  the 
county  of  Saratoga,  and  the  right  to  sell  and  transfer  such 
agency,  and  offered  and  proposed  to  sell  and  transfer  the 
same  to  the  plaintiff. 

Second.  That  the  plaintiff,  relying  on  such  statements 
and  representations,  and  believing  the  same  to  be  true, 
agreed  with  the  defendant  to  purchase  such  agency  of  him, 
and  give  him  in  consideration  therefor,  his  (plaintiffs) 
note  for  $500,  payable  in  installments ;  and  thereupon  did 
execute  and  deliver  to  the  defendant  such  note,  as  stated 
and  averred  in  the  complaint. 

Third.  That  an  action  was  brought  upon  said  note,  be- 
fore Esq.  Wells,  as  is  also  stated  in  the  complaint,  but  no 
judgment  was  entered  in  such  action,  and  a  new  note  for 
$300  was  given  by  the  plaintiff  to  the  defendant,  in  the 
place  and  in  lieu  of  said  $500  note,  which  latter  note  was 
paid  by  the  plaintiff,  as  is  also  stated  in  the  complaint. 

Fourth.  That  said  new  note  for  $300  was  made  and  de- 
livered by  the  plaintiff  to  the  defendant  on  the  same  rep- 
resentations, statements  and  assurances  of  the  defendant 
as  were  made  by  him  when  the  £rst  note  was  given,  as 
herein  before  stated;  and  the  plaintiff',  in  giving  such  note, 
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relied  on  such  representations,  statements  and  assurances, 
and  paid  the  same,  as  aforesaid,  without  knowledge  of 
their  falsity. 

Fifth.  That  the  defendant  had  not  in  fact  any  agency 
for  said  machine,  for  the  county  of  Saratoga,  to  sell  and 
transfer,  and  his  representations,  statements  and  assur- 
ances in  that  regard  were  false  and  untrue,  and  said  notes 
were,  and  each  of  them  was,  fraudulently  obtained,  and 
were  without  consideration,  and  were  void. 

And  as  matter  of  law,  the  referee  found  and  decided, 

1st  That  the  plaintiff  was  not  estopped  from  recovering 
herein  by  the  giving  of  the  new  note  for  $300,  above 
mentioned. 

2d.  That  the  plaintiff  was  entitled  to  recover  back  from 
the  defendant  the  money  paid  by  him  on  said  $300  note, 
with  interest,  amounting,  at  the  date  of  the  report,  to  the 
sum  of  $333.25,  together  with  the  costs  of  this  action,  to 
be  adjusted. 

And  judgment  was  ordered  and  awarded  accordingly. 

These  conclusions  of  fact  and  of  law  were  severally  ex- 
cepted to,  and  an  appeal  was  brought,  by  the  defendant, 
from  the  judgment  entered  upon  the  report 

Boies  dk  Thomas^  for  the  appellant 

J.  C.  Ormslf/j  for  the  respondent 

By  the  Courts  Potter,  J.  The  questions  discussed  in 
this  case  involve,  necessarily,  the  examination  of  the 
facts,  to  see  whether  the  conclusions  of  the  referee,  sev- 
erally, can  be  sustained.  If  the  conclusions  of  fact  can 
be  sustained,  the  conclusions  of  law,  as  found  by  the 
referee,  are  the  necessary  consequence.  Whenever  in  the 
facts  found,  it  is  seen  that  there  has  been  a  conflict  of 
evidence  by  the  witnesses,  it  is  too  well  established  law  to 
require  discussion,  or  citation  of  authority,  that  the  finding 


SAKATOGA— JUNE,  1870.  251 


Baker  v,  Spencer. 


of  the  referee  must  be  sustained.  He  saw  the  witnesses, 
observed  their  manner  and  dispositions  in  testifying,  and 
had  opportunities  of  learning  their  characters  for  veracity 
which  the  court  cannot  have.  And  this  is  most  especially 
true,  when,  as  in  this  case,  the  referee  possesses  in  an 
eminent  degree,  experience  in  the  trial  of  causes,  and 
qualifications  as  a  jurist  to  appreciate  and  weigh  evidence, 
and  draw  legal  conclusions  therefrom. 

Let  us,  then,  take  the  conclusions  of  fact  separately, 
and  see  if  there  is  evidence  in  the  case  to  support  them. 
The  first  conclusion  is,  that  the  defendant,  about  the  month 
of  December,  1867,  stated  and  represented  to  the  plaintiff 
that  he  had  the  agency  for  the  sale  of  Weed's  sewing  ma- 
chine for  the  county  of  Saratoga,  and  the  right  to  sell  and 
transfer  such  agency,  and  offered  and  proposed  to  sell  and 
transfer  such  agency  to  the  plaintiff.  We  find  the  follow- 
ing testimony  of  the  plaintiff  to  sustain  this  finding :  The- 
odore Baker,  plaintiff^  was  sworn  in  his  own  behalf,  and 
said :  ^'  I  know  defendant ;  he  commenced  to  deal  with 
me  in  October,  1867 ;  he  had  a  Weed  sewing  machine,  in 
Stillwater  and  wanted  to  sell  it,  and  I  bought  it.  Some 
time  after,  in  November,  he  wanted  me  to  sell  machines 
for  him,  or  to  buy  the  agency  of  him  for  Saratoga  county. 
After  some  talk  I  agreed  to  buy  the  agency  of  him  for 
$500,  for  Saratoga  county.  He  represented  that  it  was  a 
fine  thing ;  that  he  was  making  money  very  fast ;  said  he 
had  the  right  to  sell  the  agency  for  Sa^^atoga  county.  He 
said  other  parties  wanted  to  buy,  but  he  would  give  me 
the  preference  of  it." 

The  second  finding  of  fact  is  as  follows  :  That  the  plain- 
tiff, relying  on  such  statements  and  representations,  and 
believing  the  same  to  be  true,  agreed  with  the  defendant 
to  purchase  such  agency  of  him,  and  to  give  him,  in  con- 
sideration therefor,  his  (plaintiff's)  note  for  8500,  payable 
ID  installments,  and  thereupon  did  execute  and  deliver  to 
the  defendant  such  note,  as  stated  and  averred  in  the  com- 
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plaint  herein.  The  same  witness  testified  as  to  this,  as 
follows:  "He  said  he  owned  the  agency  for  Saratoga 
county  and  proposed  to  sell  it.  I  relied  on  those  repre- 
sentations, and  gave  him  my  note  for  $500.  I  afterwards 
became  possessed  of  the  note  and  destroyed  it.  The  note 
was  dated  about  December,  1867." 

The  third  conclusion  of  fact  is :  That  an  action  was 
brought  upon  said  note  before  Esq.  Wells,  as  is  also  stated 
in  the  complaint,  but  no  judgment  was  entered  in  such 
action,  and- a  new  note  for  $300  was  given  by  the  plaintiff 
to  the  defendant  in  the  place  and  in  lieu  of  said  9500  note, 
which  latter  note  was  paid  by  the  plaintiff,  as  is  also  stated 
in  the  complaint.  There  is  the  following  evidence  to  sup- 
port this  finding.  The  defendant  testified  :  '*  I  then  went 
to  Schuylerville  and  left  the  note  in  the  hands  of  Esq. 
Wells  for  collection.  It  was  sued  before  Esq.  Wells.  It 
came  on  for  trial,  and  I  was  sworn  as  a  witness.  We  then 
adjourned  for  dinner.  Before  we  went  to  dinner.  Baker's 
counsel  said  we  had  better  settle.  Baker  said  he  was 
ready  to  settle.  I  said  I  was,  and  we  then  went  to  dinner. 
When  we  got  back  to  the  office,  after  dinner.  Potter  again 
proposed  a  settlement  Potter  was  Baker's  counsel.  I 
asked  Baker  how  much  he  would  give  me  to  settle.  He 
said  he  had  no  money.  I  said  then  there's  no  use  trying 
any  further  to  settle.  Baker  said  he  guessed  he  could 
get  some  money,  and  asked  me  how  much  I  would  take. 
I  took  him  out  of  ihe  room  ;  he  was  then  crying,  feeling 
very  bad.  I  asked  him  if  he  thought  he  could  get  money 
if  we  could  settle.  He  said  he  thought  he  could  secure 
me.  I  told  him  I  would  take  $300,  if  he  could  secure  me. 
He  asked  me  how  much  time  I  would  give  him.  I  told 
him  thirty  days.  He  offered  Tucker  as  indorser,  and  I 
accepted  him.  He  finally  sent  me  his  note  for  $300  in- 
dorsed by  Tucker,  and  that  was  the  last  of  it."  And  the 
plaintiff  testified :  "  After  dinner  we  went  back  to  the 
justice's  office.    Potter  or  some  one  said  we  had  better 
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settle.  We  went  into  a  room  and  talked  it  over  and 
agreed  to  settle.  I  was  to  pay  cash  or  get  an  indorser. 
I  gave  him  my  note  for  $300,  with  indorser,  and  I  was  to 
keep  the  agency.  He  accepted  the  note,  and  I  paid  it  at 
maturity,  by  check,  which  I  paid."  (Defendant  admits 
that  the  plaintiff  paid  the  note.) 

The  fourth  conclusion  of  fact  is :  That  said  new  note 
for  $300,  was  made  and  delivered  by  the  plaintiff  to  the 
defendant  on  the  same  representations,  statements  and 
assurances  of  the  defendant,  as  were  made  by  him  when 
the  first  note  was  given,  and  herein  before  stated,  and  the 
plaintiff  in  giving  such  note,  relied  on  such  representa- 
tions, statements  and  assurances,  and  paid  the  same  as 
aforesaid,  without  knowledge  of  their  falsity.  The  follow- 
ing testimony  applies  to  this  finding :  The  testimony  of 
the  defendant  which  was  given  on  the  trial  before  the 
justice  was  read  on  this  trial,  and  on  cross-examination 
there,  was  as  follows : 

Cross-examined :  **  The  note  was  given  for  my  right  in 
the  agency  of  the  Weed  sewing  machine.  I  sold  to  the 
defendant  Saratoga  county. 

Q.  What  right  in  the  agency  of  the  Weed  sewing  ma- 
chine did  you  have  at  the  time  you  sold  Saratoga  county 
to  the  defendant?  Objected  to  by  the  plaintiff  as  imma- 
terial.    Overruled. 

A.  I  had  the  agency  of  Saratoga  county,  and  a  part  of 
Washington  county,  to  sell  the  machine.  No  paper  title 
passed  to  the  plaintiff  from  me.  I  held  no  paper  title  at 
the  time  of  transfer,  from  the  company,  nor  anybody  else. 
The  company  gave  me  the  right  to  sell  sewing  machines 
in  those  counties." 

In  the  testimony  of  the  defendant,  given  before  the 
referee,  speaking  of  the  plaintiff^  he  said :  ^'  He  wanted 
to  know  what  I  would  take.  I  told  him  $500.  I  then 
took  dinner  with  him.  After  dinner  we  went  to  Tucker's 
store.     He  took  me  one  side  and  said  he  would  take  Sara- 
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toga  county  ;  think  we  figured  some  on  the  population  of 
the  county.  He  said  he  would  give  me  his  note.  I  wanted 
an  indorsed  note.  He  did  not  want  to  give  one.  I  in- 
quired about  his  circumstances;  found  them  good.  He 
proposed  giving  a  note  payable  $50  per  month,  commenc- 
ing 1st  of  January.  He  then  gave  me  a  note  for  J500, 
payable  in  installments." 

The  following  testimony  was  given  by  the  plaintiff;  "I 
bought  only  the  agency  for  Saratoga  county.  "We  never 
talked  about  any  thing  else.  I  never  talked  about  buying 
his  interest  in  Saratoga  county.  The  first  notice  I  had 
that  Spencer  had  no  agency  for  the  sale  of  machines  was 
the  forepart  of  June,  1868."  The  plaintift'  also  called 
Frank  Baldwin,  the  traveling  agent  of  the  sewing  ma- 
chine company,  who  says  he  was  authorized  to  sell 
machines,  make  collections  and  transact  other  business 
pertaining  to  the  sale  of  machines.  '^I  also  created 
agencies,  not  strictly  agencies,  but  for  selling  machines.*' 
After  giving  account  of  several  interviews  between  him 
and  Spencer,  the  defendant,  he  said :  "  In  spring  of  1868, 
in  May,  I  was  at  Cambridge  and  heard  of  Spencer's  deal 
with  Baker.  I  afterwards  and  immediately  went  to  Spen- 
cer's house  and  remarked  to  him  that  it  was  a  pretty  sharp 
transaction  of  his  over  in  Saratoga — alluding  to  his  deal 
with  Baker — and  I  thought  it  might  get  him  into  trouble. 
I  stated  to  him  that  he  had  no  authority  to  make  arrange- 
ments in  Saratoga  county,  except  to  retail  machines  him- 
self. At  the  second  interview  I  had  with  Spencer,  I  gave 
him  the  privilege  of  selling  machines  himself,  if  he  did 
not  interfere  with  other  agents.  He  said,  you  gave  me 
Saratoga  county.  I  said  I  did  not,  only  conditionally,  and 
he  had  not  fulfilled.  I  then  told  him  he  must  con- 
sider his  business  relations  with  the  company  discontinued. 
He  did  not  claim  to  have  authority  from  any  other  person 
or  sources  than  from  or  through  me.  I  did  not  go  imme- 
diately from  Cambridge  to  Spencer's;  I  went  to  New 
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York  first  I  made  no  other  arrangements  with  him  after 
thia" 

Cross-examined:  "I  was  appointed  agent  for  the  com- 
pany in  June,  1867.  When  I  spoke  to  Spencer  about  sell- 
ing in  Saratoga  county,  I  don't  know  that  the  company 
had  any  agent  in  Saratoga  county. ,  It  is  my  impression 
they  did  have,  but  I  cannot  give  the  name.  Think  I  told 
Spencer  there  were  no  agents  in  Saratoga  county,  then,  that 
would  interfere  with  his  arrangements.  I  also  told  him 
he  could  sell  in  Saratoga  county,  if  he  did  not  interfere 
with  others ;  have  had  no  further  conversation  with  Spen- 
cer about  Saratoga  county,  except  as  I  have  stated. 

Q.  Did  you  ever  tell  Mr.  Spencer,  at  any  time  or  place, 
that  he  could  have,  or  did  you  ever  let  him  have  the  agency 
of  Saratoga  county  for  the  sale  of  the  Weed  sewing 
machine  ? 

A.  I  did  tell  him  that  he  could  have  it.  I  did  not  ever 
let  him  have  such  agency.  I  gave  Mr.  Spencer  permis- 
sion to  sell  our  goods  in  Saratoga  county,  but  nothing  ex- 
clusive; nothing  that  prevented  us  from  appointing  any 
one  else ;  never  gave  him  any  exclusive  agency ;  talked  of  it 
in  case  his  brother  came  from  Chicago. 

Cross-examined :  I  gave  Mr.  Spencer  the  refusal  of  the 
agency  of  Saratoga  county  a  week,  or  for  some  certain 
time.    I  think  it  was  a  week." 

The  plaintiff  further  testified :  ^'  I  first  became  suspicious 
when  he  came  on  and  hurried  me  up  for  the  cash.  I  had 
not  heard  a  word  from  the  company  to  make  me  so.  I  had 
a  suspicion  that  there  was  something  wrong;  I  did  not 
know  what ;  that  he  had  misrepresented  as  to  the  machines. 
Had  no  suspicion  then  as  to  his  not  having  the  agency. 
I  supposed  that  was  all  right  I  made  inquiry  of  the 
company  as  to  Spencer's  right  to  sell  the  agency  in  Sara- 
toga county.  About  the  30th  of  May,  made  the  inquiry 
at  New  York  by  letter.  This  was  the  first  I  knew  on  the 
subject    I  then  had  suspicions  that  he  had  no  right  to 
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sell  the  agency.  I  had  then  had  that  suepicion  about  ten 
days.  I  got  it  from  Frank  Baldwin,  the  witness.  He  vol- 
unteered it." 

The  fifth  finding  of  fact  was  as  follows :  That  the  de- 
fendant had  not,  in  fact,  any  agency  for  said  ntiachine  for 
said  county  of  Saratoga,  to  sell  and  transfer,  and  his  repre- 
sentations, statements  and  assurances  in  that  regard  were 
false  and  fraudulent,  and  said  notes  were,  and  each  of  them 
was,  fraudulently  obtained,  and  were  without  considera- 
tion and  void. 

The  plaintifi*  testified  that  the  first  notice  he  had  that 
Spencer  had  no  agency,  was  the  forepart  of  June,  1868; 
this  was  after  the  $300  note  had  been  given.  One  Sidney 
L.  Clark,  secretary  of  the  Weed  Sewing  Machine  Com- 
pany, was  examined  on  commission,  and  had  the  follow- 
ing interrogatory  administered  to  him: 

Fourth  interrogatory.  As  secretary  of  said  company, 
do  you  know,  and  can  you  state  who  were  its  agents  in 
the  sale  of  the  sewing  machines  of  said  company,  having 
territory  duly  allotted  to  them  by  said  company  for  and 
during  the  year  1867  ?  If  yea,  was  said  defendant,  Wil- 
liam H.  Spencer,  one  of  said  agents  during  any  portion  of 
said  year,  and  in  what  towns  or  counties  within  the  State 
of  New  York,  and  during  what  portion  of  said  year  1867? 

"  To  tte  fourth  interrogatory,  he  saith,  yes.  William 
H.  Spdncer  was  never  an  '  agent'  of  Weed  Sewing  Ma- 
chine Company,  but  as  appears,  and  as  on  our  books,  he 
was  allotted  the  town  of  Greenwich,  Washington  county, 
New  York,  for  the  sale  of  our  machines,  in  October,  1867, 
for  so  long  a  time  as  he  did  the  business  satisfactorily." 

I  have  thus  selected  from  the  mass  of  evidence  in  the 
case,  such  portions  thereof  as  tend  to  sustain  the  findings 
of  the  referee  ;  and  standing  alone,  it  seems  sufficient.  It 
is  not  the  duty  of  the  reviewing  court  to  go  further.  I^ 
from  the  evidence  on  paper,  it  even  appears  that  the 
weight  of  evidence  is  against  the  finding,  unless  such 
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weight  is  so  striking  and  palpable  as  to  excite  surprise,  the 
appellate  court  will  not  interfere  so  far  as  to  reverse. 
This  is  not  such  a  case.  True,  there  is  some  striking  con- 
flict, and  doubtless  much  exaggeration,  and  testimony 
greatly  and  clearly  influenced  by  feelings  of  interest ;  but 
who  so  competent  to  judge  of  all  this  as  a  competent  and 
fair  referee  who  has  had  the  opportunity  to  witness  the 
feeling  and  observe  the  manner  and  conduct  of  the  wit- 
nesses. Besides,  there  does  not  seem  to  be  any  moral  in- 
justice in  the  result  of  this  case,  which  should  call  for  an 
excessive  jealousy  on  the  part  of  the  court  against  these 
findings.  It'  is  clear  the  defendant  sold  to  the  plaintifi*, 
and  received  his  pay  for  it,  a  thing  to  which  he  had  no 
title,  and  for  which  he  had  paid  nothing.  He  sold  the 
plaintiff^  an  agency  for  Saratoga  county.  He  knew  he  had 
no  such  agency  to  sell ;  the  plaintiff  did  not  know  it.  The 
plaintiff  supposed  he  was  buying  something — a  franchise, 
a  privilege,  a  right  that  was  transferable — ^and  the  exclu- 
sive right  to  exercise  it  within  the  territory  of  Saratoga 
county.  He  was  misled  as  to  this,  and  the  defendant  must 
have  known  that  he  was  misled,  and  misled  by  himself; 
and  he  took  the  plaintiff's  money  while  the  plaintiff  was 
acting  under  this  belief.  Common  justice  demands  that 
he  should  restore  it;  it  was  ill  gotten  gain.  There  were 
several  objections  taken  to  the  rulings  of  the  referee  on 
the  trial,  and  to  the  admission  of  evidence ;  and  especially 
to  the  refusal  to  strike  out  answers  to  interrogatories ;  but 
they  are  not  of  sufBcient  merit  to  require  a  reversal  of  the 
judgment,  and  need  not  be  discussed  at  length.  I  think 
the  judgment  should  be  afi&rmed. 

[SARAToaA  Gevbsal  Tbbx,  June  6,  1870.    Soa$krim9f  FoiUr^  Boeka  and 
Jamm,  Jnstioet.] 
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Phebe  Foote  vs.  Emilt  E.  Foote  and  others. 

It  18  an  established  rale  of  eqnity,  that  where  trast  and  confidence  are  re- 
posed by  one  party  in  another,  and  the  latter  accepts  the  confidence  or 
trust,  equity  will  convert  him  into  a  trustee,  whenever  it  is  necessary  to 
protect  the  interest  of  the  party  so  confiding,  and  do  justice  between  them. 

Certain  premises  w^ere  conveyed  to  the  plaintiff^s  husband,  the  consideration 
therefor  being  mainly  paid  by  the  plaintiif.  Subsequently,  in  1844,  for  the 
purpose  of  protecting  the  property,  and  of  keeping  it  for  the  plaintifiTs  use, 
the  plaintiff*  and  her  husband  conveyed  the  same  to  S.  F.  and  0.  F.,  with- 
out consideration.  S.  F.  then  conveyed  the  same  to  0.  F.  without  consid- 
eration, upon  a  parol  agreement  that  the  grantee  should  hold  the  same  for 
the  plaintiff's  benefit.  After  the  execution  of  the  deed  to  him,  G.  F.  always 
recognized,  so  long  as  he  lived,  the  fact  that  the  premises  belonged  to,  and 
were  the  property  of,  the  plaintiff,  and  that  he  held  the  same  simply  for  her 
benefit.  The  plaintiff,  with  her  husband,  had  for  more  than  20  years  held 
uninterrapted  and  undisputed  possession  of  the  premises  and  paid  taxes 
thereon.  In  1864,  G.  F.  made  a  will,  by  which  he  devised  the  premises  to 
the  plaintiff.  In  1868  he  was  married  to  the  defendant  E.  F.,  and  had  issue, 
the  defendant  G.  F.,  and  died  in  1864.  The  plaintiff  claimed  the  premises 
as  belonging  to  her,  in  fee,  and  the  defendants  claimed  that  G.  F.  was  the 
owner  thereof,  and  that  upon  his  death  his  widow  became  entitled  to  an 
estate  in  dower  therein,  and  his  daughter  0.  F.  to  an  estate  in  the  remain- 
der, in  fee.    There  were  no  creditors  whose  rights  were  involved. 

Seld,  1.  That  the  transaction  was  simply  the  naked  transfer  of  the  nominal 
title  of  the  property  to  G.  F.  to  be  held  without  interest  in  him,  for  the 
benefit  of  the  plaintiff. 

2.  That  the  referee  having  found,  as  a  fiict,  that  G.  F.  in  taking  a  deed  of  the 
property,  intended  in  good  faith  to  hold  it  in  trust,  as  the  protector  of  the 
plaintiff's  rights,  and  only  for  her  benefit,  the  court  would  not  permit  those 
claiming  under  G.  F.  to  insist  that  he  held  it  absolutely  as  the  trae  and 
lawful  owner. 

8.  That  had  G.  F.,  at  any  time  during  his  life,  attempted  to  dispossess  the 
plaintiff  of  the  estate  he  so  held  nominally  for  her  benefit,  a  court  of  equity 
would  have  restrained  him,  upon  application,  and,  upon  demand,  have  com- 
pelled him  to  convey  the  title  to  her. 

4.  That  the  section  of  the  statute  relative  to  fhiudulent  conveyances,  (2  J2.  S, 
184,  ^6,)  which  requires  that  every  trast  or  power  over  or  concerning  lands 
shall  be  by  deed  or  memorandum  in  writing,  had  no  application  to  the  case. 

6.  That  it  was  no  objection  to  the  granting  of  relief  to  the  plaintiff  that  there 
was  no  written  agreement  between  her  and  G.  F.  That  equity  made  the 
latter  a  trustee  ex  maleJMo, 

6.  That  the  defendants  could  interpose  no  defense  of  the  statute  of  uses  and 
trusts,  or  the  statute  of  frauds,  that  G.  F.,  through  whom  they  claimed,  could 
not  set  up.    That  it  w:ould  be  fraudulent  in  him  to  deny  the  plaintiff's 
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equitable  title  to  the  property ;  and  a  court  of  equity  would  not  allow  him 
to  set  up  either  of  those  statutes  to  be  used  as  instruments  of  fraud. 

Implied  and  resulting  trusts  are,  from  their  very  nature,  excepted  from  the 
provisions  of  the  Revised  Statutes  relative  to  uses  and  trusts. 

Their  existence,  generally  speaking,  can  only  be  established  by  parol  evidence; 
and  it  requires  the  power  of  a  court  of  equity  to  compel  the  performance  of 
such  implied  agreements,  and  to  protect  the  rights  and  interests  of  the 
e*8tm  qw  trust  therein.  This  power  has,  in  no  respect,  been  abridged  or 
impaired  by  the  Revised  Statutes. 

THIS  was  an  action  in  equity,  in  effect  to  remove  a  cloud 
from  the  title  to  certain  premises  in  Chenango  county, 
claimed  to  belong,  equitably,  to  the  plaintiff,  but  which 
were  claimed  by  the  defendants  to  be  owned  by  them  under 
legal  title.  The  action  was  referred  to  a  sole  referee,  who 
reported  in  favor  of  the  plaintiff.  The  facts  will  suffi- 
ciently appear  in  his  report,  which  is  as  follows : 

That  previous  to  the  year  1844,  the  premises  described 
in  the  plaintiff's  complaint  were  conveyed  to  Luther 
Foote,  the  husband  of  the  plaintiff,  and  that  the  consider- 
ation therefor  was  mainly  paid  by  the  plaintiff.  That  on 
the  2d  day  of  November,  1844,  for  the  purpose  of  protect- 
ing the  property  and  of  keeping  it  for  the  plaintiff's  use, 
Luther  Foote  and  Phebe  Foote,  his  wife,  conveyed  the 
same  to  Sherman  Foote  and  Oscar  J.  Foote  without  con- 
sideration. That  said  deed  purported  to  be  for  the  con- 
sideration of  $400.  That  afterwards,  and  on  the  15th  day 
of  August,  1849,  Sherman  Foote  deeded  the  same  to  Oscar 
J.  Foote,  without  consideration,  for  the  same  purpose; 
such  deed  purporting  to  be  for  the  consideration  of  ^00. 
That  afterwards  Oscar  J.  Foote  conveyed  the  same  to 
Geo.  L.  Foote  without  consideration,  and  with  the  agree- 
ment that  he  should  hold  the  same  for  the  plaintiff's  ben- 
efit; the  deed  was  dated  October  9,  1850;  consideration 
stated  in  deed  was  $335.  That  after  said  deed  to  George 
L.  Foote,  he  always  recognized,  so  long  as  he  lived,  the 
fact  that  the  said  premises  belonged  to,  and  were  the 
property  of,  the  plaintiff,  and  that  he  held  the  title  simply 
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for  her  benefit.  That  the  said  Oscar  J.  Foote  and  Gteorge 
L.  Foote  were  the  sons  of  the  plaintiff  That  the  plain- 
tiff, with  her  husband,  has  for  more  than  twenty  years 
last  past  held  uninterrupted  and  unindisputed  possession 
of  said  premises  and  paid  taxes  thereon.  That  about  the 
first  day  of  May,  1854,  said  George  L.  Foote  made  a  will 
by  which  he  devised  said  premises  to  the  plaintiff  That 
about  November,  1858,  said  George  L.  Foote  was  married 
to  the  defendant  Emily  E.  Foote,  and  afterwards  Carrie 
B.  Foote  was  bom  of  such  marriage.  That  on  the  20th 
of  September,  1864,  George  L.  Foote  died,  in  the  State  of 
Virginia. 

The  referee  found,  as  conclusions  of  law,  that  the  title 
of  George  L.  Foote  to  the  premises  in  question,  was  a 
nominal  title,  and  that  he  held  the  same  for  the  plaintiff, 
and  for  her  benefit  That  the  marriage  of  George  L. 
Foote,  and  the  birth  of  Carrie  B.  Foote,  worked  a  revoca- 
tion of  said  will.  That  the  defendants  had  no  interest  in 
said  premises,  except  a  nominal  one.  That  the  plaintiff 
was  entitled  to  the  relief  demanded  in  the  complaint, 
without  costs  to  either  party. 

From  the  judgment  entered  on  this  report  the  defend- 
ants appealed. 

D.  M.  Powers^  for  the  appellants. 

J.  W.  OloveTj  for  the  respondent. 

Btf  the  Gourty  Potter,  J.  George  L.  Foote,  by  agree- 
ment, held  the  premises  in  question,  without  having  paid 
any  consideration  therefor,  for  the  benefit  of  the  plaintiff, 
the  plaintiff  originally  having  paid,  mainly,  all  the  con- 
sideration that  had  ever  been  paid  therefor — that  is,  by 
paying  a  mortgage  that  had  been  thereon.  There  are  no 
creditors  whose  rights  are  involved  in  the  case.    The  de- 


PLATTSBURGH-^ULT,  1870.  261 

—     —        -  -■  -  '-  — 

Foote  V,  Foote. 

fendantB  can  claim  no  better  title  than  George  L.  Foote 
held  to  the  premises. 

The  defendants  now  claim  that  George  L.  Foote,  at  the 
time  of  his  death,  was  the  lawful  owner  of  the  said  prem- 
ises, and  that  upon  his  death,  the  defendant  Emily  £. 
Foote,  his  widow,  became  entitled  to  an  estate  in  dower 
therein,  and  the  defendant  Carrie  B.  Foote  to  an  estate 
in  the  remainder  in  fee.  In  pursuance  of  the  agreement 
by  which  George  L.  Foote  held  the  title,  the  plaintiff  has 
been  for  twenty  years  in  the  uninterrupted  and  undisputed 
possession  of  the  premises,  exercising  acts  of  ownership 
over  it,  and  paying  the  taxes  thereon.  And  during  that 
time  she  was  recognized  as  the  owner  thereof,  by  George 
L.  Foote ;  he  claiming  to  hold  the  title  simply  for  her 
benefit.  In  confirmation  of  this  agreement,  and  of  the 
right  of  property  in  the  plaintiff,  and  to  secure  the  title  to 
the  plaintiff,  which  he  so  nominally  held,  Geo.  L.  Foote, 
before  his  death,  and  as  it  happens,  also,  before  his  mar- 
riage, made  his  last  will  and  testament,  devising  the  said 
premises  to  his  mother,  the  plaintiff  Had  George,  at  any 
time  during  his  life,  attempted  to  dispossess  the  plaintiff 
of  the  estate  he  so  held  nominally  for  her  benefit,  a 
court  of  equity  would  have  restrained  him,  upon  applica- 
tion, and  upon  demand,  have  compelled  him  to  convey 
the  title  to  her.  His  attempt  to  do  so  would  have  been  an 
attempt  to  commit  a  fraud  upon  his  cestui  que  trusty  which 
a  court  of  equity  would  not  allow.  His  widow,  and  his 
heir  at  law,  occupy  no  better  status  in  court  than  their 
intestate  would  have  done,  if  living. 

This  is  the  rule  of  law  as  well  as  of  equity,  independent 
of  any  embarrassments  arising  from  the  statute  in  relation 
to  trusts.  It  must  be  remembered  that  the  plaintiff  was 
not  the  immediate  grantor  of  George  L.  Foote,  nor  does 
it  appear  that  the  conveyance  to  him  was  intended  as  an 
evasion  of  law,  or  for  an  object  against  public  policy.  There 
was  no  consideration  paid  by  George,  nor  any  received  by 
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the  grantors,  bis  brothers  Oscar  and  Sherman  Foote,  from 
anybody.  It  cannot,  therefore^  be  said  that  there  was  any 
valuable  consideration  passing  between  the  parties,  though 
the  sum  of  $400  was  named  in  the  deed.  It  was  simply 
the  naked  transfer  of  the  nominal  title  of  this  property  to 
be  held  by  George,  without  interest  in  him,  for  the  benefit 
of  his  mother,  the  plaintiff.  This  was  such  a  title  that  a 
judgment  against  George  could  not  fasten  upon  it  as  an 
effective  lien.     {Siemm  v.  Schurcky  29  N.  Y.  598.) 

The  statute  by  which  this  trust  is  claimed  to  be  void  is 
2  BevUed  Statutes,  (marg.  p.  134,  135,  §  6,)  which  requires 
that  every  estate  or  interest  in  lands,  or  any  trust  or  power 
over  or  concerning  lands,  shall  be  by  deed  or  memoran- 
dum in  writing,  to  be  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering  or  declaring  the  same. 
But  the  7th  section  of  the  same  statute  declares  that 
the  preceding  6th  section  shall  not  prevent  any  trust  from 
arising  by  implication  or  operation  of  law.  The  6th  sec- 
tion has,  therefore,  no  application  to  the  case  in  question. 

But  by  the  statute  of  ^^  uses  and  trusts,"  implied  and 
resulting  trusts  are  not  included  in,  or  affected  by,  the 
provisions  of  that  article;  it  does  not  extend  to  them. 
(1  B.  S,  728,  §  50.)  They  are,  and  must  necessarily  be, 
excluded,  from  their  very  nature.  (Astar  v.  L'AmoretiXj 
4  Sandf.  524,  529.)  Their  existence,  generally  speaking, 
can  only  be  established  by  parol  evidence ;  and  it  requires 
the  power  of  a  court  of  equity  to  compel  the  performance 
of  such  implied  agreements,  and  to  protect  the  rights  and 
interests  of  the  cestui  que  trust  therein.  This  power  has  in 
no  respect  been  abridged  or  impaired  by  the  Revised  Stat- 
utes. It  is  an  established  rule  of  equity,  that  where  trust 
and  confidence  are  reposed  by  one  party  in  another,  and 
such  other  accepts  the  confidence  or  trust,  equity  will  con- 
vert him  into  a  trustee,  whenever  it  is  necessary  to  protect 
the  interest  of  the  parly  so  confiding,  and  do  justice  between 
them. 
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We  cannot  doubt,  if  we  advert  to  the  circumstances  under 
which  George  L.  Foote  took  the  conveyance  of  this  prop- 
erty, viz :  the  habits  of  the  father — the  industry,  the  means 
possessed  by  the  mother — and  the  desire  of  the  whole 
family  to  place  the  title  where  it  could  be  preserved  from 
being  squandered  or  lost — ^his  paying  no  consideration 
therefor — declaring,  for  a  period  of  twenty  years,  that  he 
held  it  for  the  benefit  of  his  mother — allowing  her  all  that 
time  to  enjoy  its  use,  to  pay  its  taxes — calling  it  her  prop- 
erty— making  his  will  and  devising  it  to  her ;  I  say  we 
cannot  doubt  that  he  intended  in  good  faith  to  hold  it  in 
trust,  as  the  protector  of  her  rights,  and  only  for  her  ben- 
efit. If  this  is  the  fair  conclusion  from  the  facts,  this  being 
the  conclusion  of  fact  of  the  referee,  we  cannot  now  per- 
mit those  who  claim  under  him  to  insist  that  he,  George  L. 
Foote,  held  it  absolutely  as  the  true  and  lawful  owner. 

If  we  are  right  in  the  views  we  have  taken  of  this  case, 
it  is  no  objection  that  there  was  no  written  agreement 
between  George  L.  Foote  and  his  mother,  the  plaintiff. 
The  law  of  equity  makes  him  a  trustee  ex  maleficio,  {Ryan 
V.  Doxj  34  N.  Y,  307.)  The  defendants  can  interpose  no 
defense  of  the  statute  of  uses,  or  the  statute  of  frauds,  that 
their  predecessor  in  the  title  could  not  set  up.  It  would 
be  fraudulent  in  him  to  deny  his  mother's  equitable  title 
to  this  property;  and  a  court  of  equity  would  not  allow 
him  to  set  up  either  of  those  statutes  to  be  used  as  instru- 
ments of  fraud.     {Ryan  v.  Dox^  supra.) 

The  various  objections  to  parol  proof  of  this  trust,  and 
exceptions  taken  to  their  admission,  were  not  well  taken. 
The  objection  taken  to  the  testimony  of  Oscar  Foote,  on 
the  ground  that  he  was  an  assignee  of  the  property  in 
question — however  good  it  might  be  if  standing  alone — is 
not  sufficient  cause  for  reversing  the  judgment.  The  fact 
testified  to  by  him  was  abundantly  proved  by  other  wit- 
nesses, and  there  was  no  controversy  about  the  facts,  and 


264        CASES  IN  THE  SUPREME  COURT. 

BiviDe  V.  Divine. 

no  conflict  requiring  facts  to  be  weighed.    The  defendants 
offered  no  evidence. 
The  judgement  should  be  affirmed,  with  costs. 

[Third  Dkpabtiibnt  Gbnbbal  Tbrx,  at  Plattsburgh,  July  5, 1870.    MUUr, 
P.  J.,  and  Fatter  and  Tarker,  Jnstices.] 
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In  an  action  upon  a  promissory  note,  between  the  original  parties  to  it,  the 
consideration  may  be  inquired  into,  on  the  trial ;  and  it  is  subject  to  the 
equities  existing  between  the  parties. 

A  promissory  note,  given  for  a  part  of  the  consideration  money  of  premises 
described  in  an  executory  agreement  for  the  sale  thereof,  dated  the  same 
^7i  payable  on  the  day  of  the  delivery  of  the  deed,  and  being  a  part  of  the 
same  transaction,  may  be  read  and  interpreted  with  the  agreement,  as  a  pari 
of  it,  or  as  a  waiver  of  its  terms,  to  that  extent 

Such  a  note  is  a  substitute  for  the  payment  of  the  sum  agreed  to  be  pidd  at 
the  time  fixed  for  the  execution  of  the  deed,  and  until  paid,  that  part  of  the 
agreement  is  not  performed.  It  is  a  collateral  and  simple  promise  to  pay 
the  same  money  mentioned  in  the  written  agreement  Its  only  real  effect  is 
to  postpone  the  payment  of  the  unpaid  part  of  the  purchase  money  until 
the  day  the  deed  is  to  be  executed. 

And  the  purchaser  having  omitted  to  pay  the  sum  specified  in  the  agreement, 
at  the  time  it  became  due,  and  an  action  therefor  being  brought  by  the 
vendor ;  Seid  that  the  plaintiff  was  bound  to  prove,  on  the  trial,  that  before 
suit  brought  he  had  offered  to  comply  with  the  agreement  on  his  part ;  that 
is,  that  he  had  offered  to  convey  the  premises  to  the  defendant  on  receiving 
the  balance  of  the  purchase  price. 

Hddf  ahOy  that  the  payment  of  the  purchase  money,  and  the  execution  of  the 
deed  being  dependent  acts,  and  the  plaintiff  not  having  shown  an  offer  to 
convey,  he  had  failed  to  make  out  a  cause  of  action,  and  should  have  been 
nonsuited. 

In  such  an  action,  parol  evidence  tending  to  show  that  the  plaintiff  not  only 
abandoned  the  agreement  on  his  part,  but  that  there  was  a  failure  of  the 
consideration  of  the  note  sued  upon,  in  that  the  plaintiff  had  sold  the  land 
to  another  person,  and  that  he  had  done  acts  that  estopped  him  from  prose- 
cuting the  defendant  upon  the  note  g}ven  for  the  unpaid  purchase  money, 
is  competent  for  that  purpose  j  and  is  not  open  to  the  objection  that  it  is  in- 
tended to  change  or  vary  the  terms  of  a  sealed  agreement 
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THIS  action  was  commeaced  in  a  juBtice'e  court,  upon  a 
promissory  note  for  $150,  dated  April  15,  1868,  pay- 
able Ist  of  November,  1868,  with  interest.  The  note  was 
-given  by  the  defendant  to  the  plaintiff;  the  consideration 
of  it  was  for  part  payment  of  lands  agreed  to  be  purchased 
by  an  executory  contract  between  the  parties,  under  their 
bands  and  seals,  of  the  same  date  as  the  note.  There 
was  judgment  for  the  plaintiff,  in  the  justice's  court,  and 
an  appeal  to  the  county  court,  where  the  cause  was  again 
tried  by  a  jury. 

By  the  terms  of  the  executory  contract,  a  mortgage 
upon  the  land  was  to  be  assumed  by  the  defendant  as  part 
payment ;  the  remainder  of  the  purchase  money  was  to  be 
paid  1st  of  November,  1868,  at  the  same  time  the  note 
was  to  become  due.  On  which  day,  by  the  said  agree- 
ment, the  plaintiff  was  to  give  the  defendant  a  good  and 
sufficient  warranty  deed  of  the  premises,  free  and  clear  of 
all  incumbrance  except  said  mortgage.  In  August,  1868, 
before  the  note  became  due,  the  plaintiff  called  on  the  de- 
fendant to  secure  the  note,  which  the  defendant  refused  to 
do,  alleging  that  there  was  not  as  much  land  as  he  expected; 
that  there  were  but  seventy-five  instead  of  ninety  acres. 
The  defendant  testified  that  at  this  interview  between 
him  and  the  plaintiff,  the  plaintiff  told  the  defendant,  if 
the  latter  would  get  the  land  surveyed,  he  (the  plaintiff) 
would  pay  the  bill  for  surveying,  and  if  it  fell  short  of 
ninety  acres,  he  could  not  hold  the  defendant  on  the  note, 
and  he  would  give  it  up.  The  plaintiff  objected  to  the 
evidence  on  the  following  grounds : 

1st.  The  evidence  directly  contradicts  the  terms  of  the 
written  agreement,  under  which  the  defendant  went  into 
possession. 

2d.  The  evidence  can  constitute  no  defense  to  the  action. 

3d.  There  is  no  fraud  or  false  representations  charged 
in  the  complaint. 
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4th.  The  evidence  is  immaterial  and  improper,  and  can 
in  no  way  affect  the  issue  to  be  tried. 

5th.  That  the  note  was  never  delivered  to  the  defend- 
anty  and  that  no  parol  contract  or  agreement  between  the' 
parties,  could  in  any  way  cancel  the  instrument. 

The  court  made  no  ruling  on  these  objections  at  the 
time,  and  the  witness  continued  to  testify,  that  the  plain- 
tiff said,  on  that  occasion,  if  he  could  sell  the  land  to  one 
Gildersleeve,  on  certain  terms  named,  he  would  throw  np 
the  contract  and  give  the  defendant  up  his  note.  Certain 
other  particulars  were  named,  as  a  variation  of  terms,  not 
necessary  to  mention.  Afterwards  the  defendant  had  the 
land  surveyed ;  it  turned  out  to  be  only  seventy-five  acres; 
fell  short  fifteen  acres ;  of  which  the  defendant  informed 
the  plaintiff  The  defendant  further  testified  :  "  We  then 
made  an  agreement  that  we  would  throw  up  this  contract, 
and  that  he  should  give  me  up  this  note."  *  *  "In 
March  following  he  deeded  the  premises  to  Gildersleeve. 
I  gave  up  the  premises."  *  *  "This  agreement  to 
throw  up  this  written  contract  was  in  August,  1868." 
"  He  did  not  give  me  the  note  at  that  time,  for  the  reason, 
as  he  said,  that  he  did  not  have  it  with  him.  This  agree- 
ment was  not  put  in  writing.  After  he  had  conveyed  the 
premises  to  Gildersleeve,  and  before  this  suit  was  com- 
menced, last  spring,  I  went  to  the  plaintiff's  house  and 
offered  him  this  contract  and  demanded  this  note.''  *  * 
"  He  refused,  and  said  he  would  have  the  whole  amount 
of  the  note,  or  nothing.'' 

Here,  again,  the  plaintiff  objected  to  the  evidence,  on 
the  grounds  before  stated,  and  the  court  then  excluded  it, 
and  the  defendant  excepted. 

Gildersleeve  was  sworn  as  a  witness  for  the  defendant, 
by  whom  he  proved  a  sale  and  conveyance  by  the  plaintiff', 
of  the  premises  to  his  n^other,  and  offered  to  prove  that 
she  assumed  the  mortgage  on  the  premises  for  $900,  and 
paid  $600  in  mo{iey;  but  the  plaintiff  objected  to  this, 
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and  the  judge  excluded  it,  and  the  defendant  excepted. 
The  defendant  also  oftered.  to  prove,  by  this  witness,  that 
at  the  time  the  plaintiff  conveyed  the  premises  to  Qilder- 
Bleeve,  he,  the  plaintiff,  told  her  that  he  had,  by  an  agree- 
ment with  the  defendant,  rescinded  the  contract  of  sale  of 
the  land  to  him,  and  that  the  defendant  was  occupying  it 
as  tenant.  This  was  also  objected  to  by  the  plaintiff,  and 
excluded  by  the  court,  and  the  defendant  excepted. 

There  was  further  evidence,  by  the  defendant,  that  at 
the  time  of  the  agreement  of  the  plaintiff  to  throw  up 
the  contract,  and  give  up  the  note,  it  was  further  agreed 
between  them  that  the  defendant  should  allow  the  plain- 
tiff a  reasonable  rent  that  year  for  the  premises,  and  that 
the  plaintiff'  was  to  allow  the  defendant  for  improvements 
made  on  the  place.  This  is  also  a  part  of  the  testimony 
that  was  excluded.  It  is  also  a  part  of  the  evidence  that 
the  defendant  was  in  possession  under  one  Hill,  at  the 
time  he  made  the  written  contract  with  the  plaintiff'. 
There  was  no  change  of  possession.  Hill  conveyed  to  the 
plaintiff. 

The  defendant  asked  the  court  to  submit  the  case  to 
the  jury,  upon  the  evidence,  as  a  question  of  fact,  whether 
the  parties  mutually  agreed  and  intended  to  abandon  the 
written  contract  for  the  sale  of  the  lands  to  the  defendant, 
and  to  assume  the  relation  of  landlord  and  tenant,  and 
whether  the  plaintiff  in  consideration  thereof,  and  in  con- 
sideration of  a  mistake  as  to  the  quantity  of  the  land, 
agreed  to  cancel  the  note  in  question.  He  also  asked  the 
court  to  charge  the  jury  that  if  such  was  the  intention 
and  agreement  of  the  parties  fairly  entered  into  and  acted 
upon  by  both,  the  plaintiff'  was  not  entitled  to  recover  in 
this  action  the  amount  of  the  note  in  question.  The  court 
refused  so  to  submit  the  case  to  the  jury  ;  also  refused  so 
to  charge ;  and  held  that  there  were  no  questions  of  fact 
to  go  to  the  jury.  To  each  of  which  refusals  and  rulings, 
separately,  the  defendant  excepted.    The  defendant  also 
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asked  the  court  to  charge  the  jury  that  the  facts  proved 
constituted  a  defense  to  the  note.  The  court  refused  so 
to  charge^  and  the  defendant  excepted. 

The  court  then  ordered  the  jury  to  render  a  verdict  for 
the  plaintiff  for  $166.62,  to  v^hich  the  defendant  excepted. 
The  jury  so  found.  Afterwards,  on  motion  of  the  de- 
fendant^ upon  a  case  and  exceptions,  the  said  court  set 
aside  the  verdict  and  ordered  a  new  trial;  from  which 
order  the  plaintiff  appealed  to  this  court 

Benjamin  LatVj  for  the  plaintiff. 

T.  F.  Bush,  for  the  defendant. 

Bff  the  Court,  Potter,  J.  This  action  being  upon  a  note, 
between  the  original  parties  to  it,  the  consideration  could 
be  inquired  into  upon  the  trial,  and  it  was  subject  to  the 
equities  existing  between  the  parties.  The  note  was  given 
for  a  part  of  the  consideration  money  of  the  premises  de- 
scribed in  the  executory  agreement ;  was  dated  the  same 
day  ;  was  part  of  the  same  transaction ;  and  may  be  read 
and  interpreted  with  the  agreement,  as  a  part  of  it,  or  as 
a  waiver  of  its  terms,  to  that  extent.  The  note  was  a 
substitute  for  the  payment  of  the  sum  therein  agreed  to 
be  paid  at  the  time  of  the  execution  of  the  deed,  and 
until  paid,  that  part  of  the  article  was  not  performed.  It 
was  a  collateral,  and  simple  promise  to  pay  the  same  money 
that  was  mentioned  in  the  sealed  agreement.  Its  only 
real  effect  was  to  postpone  the  payment  of  the  unpaid 
part  of  the  purchase  money,  until  the  day  the  deed  was 
to  be  executed.  On  that  day  the  parties  stood  in  the  same 
relation  towards  each  other,  as  to  their  rights,  as  if  the 
promise  in  the  note  had  been  in  the  agreement ;  or,  in 
other  words,  the  plaintiff  waived  the  first  payment  until 
the  day  he  was  to  perform  on  his  part  by  giving  a  deed. 
The  defendant  having  omitted  to  pay  the  sums  specified 
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in  the  agreement,  at  the  time  they  became  due ;  and  the 
plaintiff,  after  all  payments  had  become  due,  having 
brought  hia  action  for  a  part  of  the  purchase  money,  was 
bound  to  prove,  on  the  trial,  that  before  suit  brought,'  he 
had  offered  to  comply  with  the  agreement  on  his  part; 
that  is,  that  he  had  offered  to  convey  the  premises  to  the 
defendant  on  receiving  the  purchase  price,  or  a  readiness 
or  willingness  to  convey.  On  the  Ist  day  of  November, 
1868,  the  whole  unpaid  purchase  money  was  due ;  on  that 
day  the  plaintiff  agreed  to  convey.  The  payment  of  the 
money  and  the  execution  of  the  deed,  then,  became  de- 
pendent acts.  These  facts  appeared  on  the  trial,  aud  were 
uncontradicted.  The  plaintiff  failed  to  make  out  a  cause 
of  action,  and  should  have  been  nonsuited.  The  judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff.  This 
was  error,  and  there  was  an  exception.  {Beecher  v.  Oort- 
radt,  13  N.  Y.  108.  Johnson  v.  Wi/gant,  11  Wend.  48. 
Orant  v.  Johnson^  5  N.  Y.  247.  Williams  v.  HeaUy^  3  De- 
nio,  363.) 

This  view  is  independent  of  that  taken  by  the  judge  on 
the  trial;  or  the  judge  on  the  motion  for  a  new  trial. 
Indeed,  the  case  was  tried  upon  another,  and  entirely  dif- 
ferent theory,  on  both  sides.  The  evidence  ruled  out,  by 
the  judge  below,  was,  much  of  it,  material  evidence,  and 
constituted  a  good  defense  to  the  action.  The  abandon- 
ment of  the  agreement  by  the  plaintiff,  his  breach  of  the 
agreement  on  his  part,  by  the  putting  it  out  of  his  power 
to  perform,  by  conveying  the  premises  to  another,  and 
putting  such  other  in  possession  and  afterwards  bringing 
an  action,  in  its  effect,  to  compel  the  other  party  to  per- 
form on  his  part,  has  not  the  savor  of  equity  or  of  justice 
to  sustain  it 

I  think  the  court  below  was  mistaken  in  assuming  that 
the  parol  evidence  offered  wa^  intended  to  change  or  vaiy 
the  terms  of  a  sealed  agreement.  The  testimony  was 
competent  to  show  that  the  plaintiff  not  only  abandoned 
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the  agreement  on  his  part,  but  that  there  was  a  failure  of 
consideration  of  the  note  sued  upon,  in  that  the  plaintiff 
actually  converted  to  his  own  use  the  consideration  for 
the*  promise  made  by  the  defendant  in  the  note  sued  upon ; 
and  that  the  plaintiff  had  done  acts  that  estopped  him 
from  prosecuting  the  defendant  for  the  consideration  of 
the  note. 

If  these  views,  or  either  of  them,  are  sound,  the  order 
of  the  county  court,  ordering  a  new  trial,  should  be  af- 
firmed, with  costs  to  the  defendant. 

Order  affirmed. 

[Third  Dbpabtmbnt,  General  Term,  at  Plattsbnrgh,  July  6, 1870.    iftScr, 
P.  /.,  and  Fottw  and  Parker ,  Justices.] 


•  ♦• 


The  Pboplb,  ex  rel  Jeremiah  Cooper,  vs.  Nbwcomb  Fibld. 

A  complaint  under  the  statute  relative  to  "forcible  entries  and  detainers," 
which  alleges  that  the  complainant  "  had  a  good  and  legal  right  and  estate 
to  said  premises,  and  that  he  still  has  a  legal  right  to  the  possession  of  said 
premises,"  does  not  state  the  right,  but  the  legal  conclusion ;  and  is  there- 
fore not  a  compliance  with  the  statute ;  which  requires  that  the  complaint 
shall  show  that  the  complainant  has  some  estate  in  the  premises,  then  sub- 
sisting, or  some  other  right  to  the  possession  thereof,  gtaimg  the  mme. 

That  being  a  statute  proceeding,  and  the  authority  to  proceed  deriyed  from 
the  statute,  a  strict  compliance  therewith  is  required ;  though  this  objection 
may  be  waived  by  omitting  to  make  it  in  proper  time. 

H.  being  the  owner  of  a  lot)  gave  permission  to  F.  to  remove  on  to  it  a  build- 
ing owned  by  F.  There  was  no  agreement  as  to  the  time  it  should  remain 
there,  or  for  the  payment  of  rent.  Subsequently,  H.  conveyed  the  premises 
to  third  persons,  who  made  an  executory  contract  with  the  defendant  and 
C.  F.  for  the  sale  and  conveyance  of  the  premises  to  them,  with  the  right  of 
immediate  possession ;  and  they  took  possession.  C.  F.  afterwards  released 
his  interest  to  the  defendant.  The  latter,  wishing  to  build  upon  the  lot, 
requested  F.  to  remove  the  said  building,  which  F.  agreed  to  do ;  and  he 
consented  that  the  defendant  mighf  excavate  the  earth  up  to  the  building ; 
and  the  defendant  did  excavate  up  to  the  side,  and  in  front  of,  the  building, 
without  objection.    Afterwards,  F.  sold  such  bidlding  to  the  relator,  by  a 
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written  contract  stating  that  the  building  should  remain  where  it  was,  and 
F.  retain  the  possession  until  the  price  was  paid,  when  he  was  to  give  pos- 
session to  the  relator.  F.  remained  in  possession,  under  the  relator,  for  some 
time,  when  he  removed  most  of  his  things,  and  gave  the  key  to  the  relator. 
The  defendant  subsequently  remoyed  the  building  fh>m  the  premises,  into 
the  street 

Seidf  1.  That  the  relator's  possession,  in  law,  if  he  had  any  possession,  was 
precisely  the  same  as,  and  no  better  than,  that  of  his  vendor,  F.  That  the 
possession  of  F.  was  either  that  of  a  mere  licensee,  or  as  a  tenant  at  will. 
And  that  whatever  his  interest  had  been  before  the  sale  to  the  relator,  it  had 
in  pant  been  surrendered  to  the  defendant  by  F. 

2.  That  F.  knew  as  a  fact,  and  was  bound  to  know  in  law,  that  the  defendant 
had  all  the  rights  that  H.  possessed  when  he,  F.,  moved  his  building  upon 
the  premises. 

8.  That  F.,  in  law,  could  not  deny  the  title  of  H.  under  whom  he  entered  into 
possession ;  neither  could  he  deny  the  title  of  H.'s  grantees  or  alienees. 

C  That  if  F.  was  a  tenant  at  will,  and  if  the  relator  could  take  a  conveyance 
of  such  a  tenure,  the  tenancy  was  destroyed  by  setting  up  the  title  of  a  third 
person,  in  hostility  to  the  title  under  which  he  held,  or  went  into  possession. 

5.  That  if  there  had  ever  been  a  tenancy  at  will,  it  was  such  an  one  that  it  had 
been  terminated  by  the  request  of  the  defendant  to  remove  the  building  and 
end  the  tenancy,  and  by  the  consent  of  F.  to  do  so,  and  a  surrender  of  a 
part  of  the  premises  by  him,  in  pursuance  of  such  request. 

6.  That  the  entry  of  the  landlord,  after  this,  was  in  pursuance  of  a  legal  right 
to  enter;  that  he  was  revested  with  the  right  of  possession,  and  could  not 
be  a  wrongdoer  in  entering ;  and,  as  a  legitimate  consequence,  could  not  be 
guilty  of  forcibly  detaining  that  which  was  his  own ;  having  committed  no 
act  of  violence  upon  the  relator,  or  breach  of  the  peace  with  a  multitude  of 
people,  and  with  a  strong  hand. 

THIS  was  a  proceeding  by  the  relator  under  the  statute 
entitled,  "  Of  forcible  entry  and  detainer,"  instituted 
before  the  county  judge  of  Madison  county,  to  obtain 
possession  of  a  lot  in  the  village  of  Oneida,  in  said  county. 
The  complaint  alleged  "that  Newcomb  Field,  of  Dur- 
hamville,  at  the  village  of  Oneida,  in  said  town  of  Lenox, 
in  the  county  of  Madison,  on  the  9th  day  of  June,  1863, 
at  about  two  o'clock  in  the  morning,  did  unlawfully  make 
a  forcible  entry  into  the  lands  and  premises  of  this  com- 
plainant, to  wit :  Bounded  on  the  north  by  Phelps  street, 
east  by  the  Oneida  feeder,  on  the  south  by  State  land,  and 
on  the  west  by  the  street;  it  being  about  twenty-six  feet 
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wide  on  Phelps  street,  and  about  twenty-eight  feet  deep,  on 
which  stands  a  shop,  a  building  of  the  said  complainant ; 
and  that  said  Newcomb  Field  did  then  and  there  (with  a 
large  force  of  men  under  and  in  his  employ)  violently, 
forcibly  and  unlawfully,  and  with  strong  hand,  eject  and 
expel  this  complainant  from  his  said  lands  and  premises, 
and  forcibly  and  violently,  and  unlawfully  taking  up  said 
shop  or  building  by  main  force,  and  removing  said  build- 
ing off  of  said  premises  into  said  Phelps  street,  and  taking 
possession  of  said  land,  and  holds  this  complainant  out  of 
the  possession  of  said  land  and  premises. 

And  this  complainant  further  shows,  that  he  and  his 
grantor  have  been  in  the  quiet  and  peaceable  possesion 
of  said  premises  and  shop  for  many  years,  and  for  more 
than  five  years,  and  had  a  good  and  legal  right  and  estate 
to  said  premises,  and  that  he  still  has  a  legal  right  to  the 
possession  of  said  premises ;  and  that  the  said  Newcomb 
Field  still  unlawfully  and  forcibly  withholds  and  detains 
the  said  lands  and  premises  from  said  complainant,  against 
the  form  of  the  statute  in  such  case  made  and  provided." 

An  inquisition  was  taken  before  the  county  judge  and 
a  jury.  The  counsel  for  the  said  Newcomb  Field  there- 
upon made  the  following  objections  to  the  complaint  in 
this  proceeding,  viz :  Ist.  The  complaint  does  not  set 
forth  the  title  of  the  complainant  to  the  premises  in  ques- 
tion, but  merely  states  a  conclusion  of  law.  2d.  The  com- 
plaint states  a  conclusion  of  law  as  to  the  title,  instead  of 
setting  out  the  facts;  which  objections  were  overruled, 
and  to  such  ruling  the  said  Field  by  his  counsel  excepted. 
The  inquisition  found  the  defendant  guilty  of  forcible  entry 
and  forcible  detainer.  The  proceedings  were  moved  into 
the  Supreme  Court  by  certiorari,  and  the  traverse  ordered 
to  be  tried  at  the  circuit.  At  the  circuit  the  plaintiff  was 
nonsuited.  The  general  term,  upon  appeal,  granted  a  new 
trial.  It  was  tried  the  second  time,  resulting  in  a  verdict 
for  the  defendant.    Upon  the  second  appeal,  the  general 
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term  again  ordered  a  new  trial.  On  the  third  trial  the 
jury  disagreed.  On  the  fourth  trial  the  jury  found  the 
defendant  not  guilty  of  a  forcible  entry,  but  guilty  of  a 
forcible  detainer.  After  the  fourth  trial'  a  motion  waa 
made,  at  the  special  term,  to  quash  the  proceedings  for 
the  defect  in  the  complaint,  which  was  denied,  and  the 
defendant  appealed  from  the  order.  This  appeal,  together 
with  exceptions  taken  to  the  rulings  and  charge  of  the 
judge,  upon  a  case,  were  again  taken  to  the  general  term, 
and  another  new  trial  ordered  upon  the  case,  but  the  order 
made  at  special  term  was  affirmed.  On  the  fifth  trial,  a 
verdict  was  given  by  the  jury  against  the  defendant,  for 
forcible  detainer,  and  in  his  favor  as  to  the  forcible  entry. 
From  this  trial,  a  case  and  exceptions  were  made,  and  that 
was  now  before  the  court  for  review.  The  other  facts  in 
the  case  sufficiently  appear  in  the  opinion. 

D.  Pratty  for  the  appellant. 

B.  F.  Chapman^  for  the  relator. 

« 

By  the  Court,  Pottee,  J.  The  law  of  this  case,  as  pro- 
nounced  at  the  general  and  special  terms,  under  somewhat 
varying  states  of  fact,  has  greatly  complicated  our  review. 
Desiring  to  observe  all  proper  regard  for  the  adjudica- 
tions of  the  court,  whose  decisions  we  so  highly  respect, 
and  which,  so  far  as  they  are  applicable,  we  must  hold  to 
be  the  law  of  this  case,  we  are  met  with  some  apparent 
conflicts  of  theory  between  the  rulings  at  the  circuit,  and 
the  law  as  I  understand  it  to  have  been  announced  in  the 
reported  decisions  of  the  same  case.  (52  Barb.  198. 
1  Laming^  222.) 

The  third  section  of  the  statute,  entitled  "  Of  forcible 
entries  and  detainers,'*  (2  JR.  S.  508,)  requires  that  the 
complaint  shall  show  that  the  complainant  has  some  estate 
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in  the  premises,  then  subsisting,  or  some  other  right  to  the 
possession  thereof,  stating  the  same. 

The  relator  alleged,  as  is  seen,  ^'  that  he  had  a  good  and 
legal  right  and  estate  to  said  premises,  and  that  he  still 
has  a  legal  right  to  the  possession  of  said  premises/'  This 
is  not  stating  the  right,  but  the  legal  conclusion.  This 
was  held  in  52  Barbour j  not  a  compliance  with  the  statute. 
This  is  a  statute  proceeding ;  the  authority  to  proceed  is 
derived  from  the  statute ;  and  in  such  cases,  strict  compli- 
ance is  required,  though  this  objection  may  be  waived  by 
omitting  to  make  it  in  proper  time.  The  objection  to  the 
sufficiency  of  this  complaint  was  taken  before  the  county 
judge,  and  the  objection  overruled.     In  the  same  case,  in 

I  Lansing^  the  court  held  that,  in  such  cas6,  if  the  objec- 
tion is  taken  before  the  county  judge  and  overruled,  after 
the  proceedings  are  brought  into  this  court  by  certiorari, 
it  is  competent  for  the  defendant,  and  he  should  renew 
the  objection  before  he  traverses  the  inquisition.  This 
was  done  on  the  last  trial  and  traverse  of  this  case ;  and 
the  objection  was  overruled  by  the  circuit  judge.  It  ap- 
pears to  me  that  on  this  review,  we  should  regard  the 
decisions  of  the  general  term  as  the  law  of  the  case  in  this 
court,  and  I  think  it  would  be  unbecoming  in  us,  even  did 
we  doubt  its  soundness,  to  overrule  such  decisions.  The 
objection,  then,  so  taken,  should  be  held  good,  and  the 
ruling  to  be   error.     (11    Wend,  157.    7  How.  Pr,  441. 

II  N.  T.  94.) 

There  are  certain  undisputed  facts  in  this  case  which 
seem  to  me  to  have  a  controlling  influence  upon  the  case — 
influence  in  settling  the  law — and  are  most  material  to  its 
determination. 

Many  years  prior  to  the  year  1860,  one  Sands  Higgin- 
botham  was,  or  claimed  to  be,  the  owner,  and  was  in  pos- 
session, of  certain  lands  in  Oneida  village,  including  the 
premises  in  question,  and  by  an  agreement  made  by  him 
with  one  James  Fish,  the  latter  was  permitted  to  remove 
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a  building  owned  by  him,  upon  the  premises  in  question. 
Nothing  was  said  about  the  time  it  might  remain,  or  when 
it  should  be  removed;  no  agreement  was  made  to  pay 
rent;  Higginbotham  refused  to  receive  any;  and  Fish 
made  no  agreement  to  pay  rent.  Fish  removed  his  build- 
ing partly  upon  the  premises  and  partly  in  the  street. 

On  the  15th  of  February,  1860,  Higginbotham  and  wife 
conveyed  by  deed  to  Nathan  B.  Wilber,  Albert  E.  Coe 
and  others,  in  trust,  certain  premises  and  real  estate  in 
said  village,  which  included  the  premises  in  question.  On 
the  31st  of  October,  1861,  a  majority  of  these  trustees 
made  an  executory  contract  with  the  defendant  and  one 
Charles  Field,  for  the  sale  and  conveyance  to  the  latter  of 
a  portion  of  the  said  trust  property,  and  which  contract 
included,  in  its  description,  the  loctM  in  quo.  This  con- 
tract, in  terms,  gave  the  vendees  possession  of  the  prem- 
ises so  agreed  to  be  conveyed,  and  they  entered  into  the 
possession,  for  the  purpose  of  erecting  a  building  upon 
the  premises,  in  pursuance  of  the  said  agreement.  Charles 
l^ield  afterwards  released  to  the  defendant.  In  the  spring 
or  summer  of  1862,  the  defendant,  desiring  to  build  a 
block  of  stores  upon  the  lot,  requested  Fish  to  remove  the 
building  in  question  from  the  lot,  which  Fish  agreed  to 
do,  and  made  preparations  by  a  contract  to  do  so,  and  he 
obtained  the  implements  for  that  purpose,  and  consented 
that  the  defendant  might  excavate  the  earth  up  to  the 
building  he  occupied,  and  the  defendant  did  so  excavate 
Tip  to  the  side,  and  in  front,  of  the  building,  without  ob- 
jection. After  this,  and  on  the  31st  of  July,  1862,  Fish 
sold  this  building  to  the  relator,  Cooper,  by  a  written  con- 
tract, stating  that  the  shop  (the  building  in  question) 
should  remain  where  it  was,  Fish  to  retain  the  possess- 
ion, until  the  money  was  paid ;  and  when  paid,  he  was  to 
render  up  possession  to  the  relator.  Fish  remained  in 
possession  under  the  relator,  until  about  the  1st  of  May, 
1863,  when  he  renioved  his  things  from  the  shop,  except 
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a  few  trifling  articles,  and  gave  the  key  to  the  relator, 
whose  possession  from  that  time  was  the  possession  of  the 
key,  and  occasional  opening  and  entering  into  the  shop, 
and  locking  up  and  departing  therefrom,  until  the  morning 
of  the  9th  of  June,  1863,  when  the  building  was  wholly 
removed  from  said  premises  into  the  street^  by  the  de- 
fendant The  above,  I  think,  are  undisputed  facts.  It 
may  not  be  material,  upon  the  question  of  law  which  these 
facts  present,  to  add  the  following;  but  it  may  be  as  well 
to  state  it  in  this  connection ;  that  when  the  relator  pur- 
chased the  building  he  knew  the  progress  of  the  defend- 
ant's preparation  for  building,  and  the  extent  of  excavation 
then  made,  to  the  side,  and  in  front  of  the  building  he 
purchased ;  and  knew  that  Fish  had  made  a  bargain  with 
men  to  move  the  shop  from  the  premises ;  that  Fish  had 
actually  procured  the  removal  of  the  hay  scales  in  front 
of  the  shop ;  and  the  relator  also  knew  that  such  intended 
removal  was  to  enable  the  defendant  to  erect  his  block 
of  buildings. 

Upon  the  facts  above  stated,  the  relator's  possession  in 
law,  if  he  had  any  possession,  was  that,  exactly,  and  no  bet- 
ter than  that  of  his  vendor.  Fish,  and  the  relator  took  subject 
to  all  the  previous  acts  of  Fish.  The  possession  of  Fish  was 
either  that  of  a  mere  licensee,  or  as  tenant  at  will.  What- 
ever his  interest  had  been  before  the  sale  to  the  relator,  it 
had  in  part  been  surrendered  to  the  defendant  by  Fish.  Fish 
knew  that  the  defendant  held  a  conveyance,  or  an  agree- 
ment for  one,  with  possession  under  it,  in  a  direct  line 
from  Higginbotham,  under  whom  he  (Fish)  took,  and  had 
been  in  possession.  He  knew  as  a  flEtct,  and  he  was  bound 
to  know  in  law,  that  Field  had  all  the  rights  that  Hig- 
ginbotham possessed  when  he.  Fish,  moved  his  building 
upon  the  premises.  Fish  had  never  denied,  and  in  law 
he  could  not  deny,  the  title  of  Higginbotham,  under  whom 
he  entered  into  possession.  As  little  could  he  deny  the 
title  of  Higginbotham' 8  grantees,  or  alienees. 
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If  Fish  was  a  tenant  at  will,  (which  I  do  not  assert,) 
and  if  the  relator  could  take  a  conveyance  of  such  a  ten- 
ure, (which  I  deny,)  the  tenancy  was  destroyed  by  setting 
np  the  title  of  the  State,  or  of  any  one  else,  in  hostility  to 
the  title  under  which  he  held  or  went  into  possession.  I 
think  the  court  erred,  on  the  trial,  in  permitting  the  re- 
lator to  show  title  to  the  hens  in  quo  in  any  one  other 
than  Higginbotham  and  his  alienees.  Indeed  I  think  it 
would  have  been  the  duty  of  the  court  at  circuit  to  have 
nonsuited  the  plaintiff,  if  the  objection  had  been  made  on 
the  ground  that  there  had  been  no  forcible  entry,  in  law, 
by  the  defendant;  but  this  objection  was  not  in  due  form 
made. 

Due  respect  for  what  the  court  has  settled  to  be  the  law 
of  this  case,  (which  was  probably  not  before  the  judge  at 
the  circuit,)  makes  it  unnecessary  to  discuss  the  contro- 
verted facts  which  appear  in  the  voluminous  case  before 
us.  I  propose  only,  further,  to  notice  the  exceptions  to 
the  charge  of  the  judge  to  the  jury,  and  the  exceptions 
to  his  refusal  to  charge,  made  to  him  by  the  defendant's 
counsel.  I  think,  in  view  of  the  law  as  settled,  that  the 
following  paragraphs  of  the  judge's  charge  which  are  ex- 
cepted to,  are  each  erroneous,  viz :  "  The  relator  was  in  the 
actual  possession  of  the  premises,  and  was  at  the  time  he 
went  there;  that  he  was  in  the  constructive  possession  in 
the  morning  when  he  went  there,  after  the  building  was 
removed,  so  as  to  entitle  him  to  maintain  these  proceedings.'' 

*'The  relator  has  the  right  to  go  to  the  water  in  the 
feeder,  or  at  least  to  the  angle  of  the  bank,  upon  his  com- 
plaint and  the  inquisition." 

^^  If  the  land  belonged  to  the  State,  then  he  (the  relator) 
can  maintain  forcible  entry  and  detainer." 

I  think  the  refusal  of  the  court  to  charge  the  following 
propositions,  as  requested  by  the  defendant's  counsel,  was 
also  erroneous: 
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** Neither  Fish  nor  any  one  holding  under  him,  can  dia- 
pnte  the  title  of  Higginbotham." 

"The  relator  cannot  prove,  under  the  complaint  and 
inquisition,  that  the  shop  in  question  was  on  the  land  be- 
longing to  the  State." 

"If  Higginbotham  was  in  possession  of  the  premises  in 
question,  whether  the  State  land  or  not,  if  Fish  moved  the 
shop  on  them  by  the  license  of  Higginbotham,  Fish  could 
not  controvert  Higginbotham's  title." 

K  there  had  ever  been  a  tenancy  at  will,  it  was  such 
that  it  had  been  terminated  by  the  request  of  the  defend- 
ant to  remove  the  shop  and  terminate  it,  and  by  the  con- 
sent of  Fish  to  do  so,  and  a  surrender  of  a  part  of  the 
premises  by  him  in  pursuance  of  such  request.  The  entry 
of  the  landlord,  after  this,  was  in  pursuance  of  a  legal 
right  to  enter ;  he  was  revested  with  the  right  of  possess- 
ion, and  could  not  be  a  wrongdoer  in  entering;  and  as  a 
legitimate  consequence,  could  not  be  guilty  of  forcibly  • 
detaining  that  which  was  his  own.  He  committed  no  act  of 
violence  upon  the  relator ;  he  committed  no  breach  of  the 
peace  with  a  multitude  of  people,  and  with  a  strong  hand. 

The  case  was  tried,  I  think,  upon  an  erroneous  theory, 
and  errors  are  the  natural  consequence.  I  do  not  propose 
to  discuss,  from  the  facts,  the  distinctions  between  the 
actual  and  constructive  possession;  whether  there  maybe, 
in  certain  cases,  forcible  detainer,  when  there  has  been  no 
forcible  entry  ;  whether  the  building  in  question  was  real 
or  personal  property ;  nor  where  is  the  true  line  that  sep- 
arates the  property  of  the  defendant  from  that  of  the  State. 
Doubless  the  jury  have  passed  upon  some  of  these  ques- 
tions ;  but  in  my  view  of  the  law  they  were  immaterial  in 
this  case.    The  errors  we  have  pointed  out  are  sufficient 

to  direct  a  new  trial. 

New  trial  granted. 

[Third  Dbpabtmbnt,  Gbvbsal  Tbbm,  at  Plattobargh,  July  5, 1870.    MiOtr, 
P.  J.,  and  FotUr  and  Farker,  Justicee.] 
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The  Board  of  Supbrvisors  of  the  County  of  Otsego  vs. 

James  L  Hendryx  and  others. 

The  compeiisatlon  to  a  county  treasarar,  where  the  board  of  supervisors  have 
omitted  to  fix  it  otherwise,  is  one  half  of  one  per  cent  for  receiving,  and  one 
half  of  one  per  cent  for  disbursing  moneys,  until  the  conmiissions  come  up 
to  1500 ;  which  sum  they  cannot  exceed,  except  in  those  counties  where 
other  compensations  are  fixed  by  law. 

In  the  absence  of  any  act  or  resolution  of  the  board  of  supervisors,  flxmg  the 
compensation  of  the  county  treasurer  therefor,  he  Is  entitled  to  a  conmiis- 
sion  of  one  per  cent  for  receiving  and  disbursing  monejrs,  between  the  time 
of  the  settlement  of  his  account,  for  the  previous  year,  with  the  board,  in 
November,  and  the  expiration  of  his  term  of  office  on  the  Ist  of  January, 
thereafter. 

THIS  action  was  brought  against  the  defendant  Hen- 
dryx,  late  treasurer  of  Otsego,  and  the  other  defend- 
ants as  his  sureties  in  the  official  bond  for  faithful  perform- 
ance &c,y  to  recover  $332.84,  claimed  to  be  the  balance  in 
the  hands  of  Hendryx  as  late  treasurer.  Hendrjx  claimed 
it  as  his  legal  fees  and  commissions  for  services  as  treas- 
urer. At  the  expiration  of  his  time  as  treasurer,  1st  of 
January,  1867,  there  was  in  his  hands,  of  money  received 
from  taxes  in  the  fall  of  1866,  $2665.84,  of  which  he  paid 
over  to  his  successor  in  office  $2333,  leaving  the  sum  of 
$332.84,  which  is  the  subject  of  this  action.  There  are 
no  disputed  questions  or  fact  Hendryx  received  for  his 
services  as  treasurer,  for  the  calendar  year  of  1866,  the 
sum  of  $800,  besides  this  sum  of  $332.84 ;  but  $300  of 
this  amount  was  received  by  virtue  of  a  special  act  of  the 
legislature  of  1867 ;  so  that  by  virtue  of  the  law,  and  of 
the  general  statutes,  he  had  received  $500  only,  between 
November  1865,  and  November  1866. 

It  was  undisputed  that  Hendryx  had  been  fully  eettled 
with  and  paid  for  all  services  prior  to  the  year  1865, 
and,  that  at  the  November  session  of  the  board  of  super- 
visors he  settled  his  accounts  with  that  board  for  the  past 
year,  in  which  he  had  received,  as  his  fees,  $1321.11. 
And  he  again  settled  with  the  board  of  supervisors  at 
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their  IN'ovember  session  of  1866.  And  it  also  appears  that 
at  the  session  of  the  board  in  1866,  they  "  resolved  that 
the  county  treasurer  receive  not  to  exceed  the  sum  of 
five  hundred  dollars  for  his  services  as  county  treasurer 
for  the  past  year."  They  adding,  "such  being  the  extent 
of  the  amount  allowed  by  statute  in  such  case  made  and 
provided." 

The  only  question  in  the  case  was  a  question  of  law^  to 
wit,  whether  the  defendant  Hendryx  was  entitled  to  the 
commission  of  one  per  cent,  as  commissions  or  fees,  upon 
the  receipt  and  payment  of  the  sum  of  ]^3,284,  received 
and  paid  by  him,  after  the  settlement  with  the  board  of 
supervisors,  in  November  1866,  and  between  that  time 
and  the  expiration  of  his  office,  January  1,  1867.  This  is 
just  the  amount  in  dispute,  $332.84 

The  learned  judge  at  the  trial  ordered  a  verdict  for  the 
plaintiff  for  this  sum. 

JE.  Gountrymani  for  the  plaintifi. 

8.  S.  JEdiekj  for  the  defendants. 

By  the  Courts  Potter,  J.  There  is  no  evidence  in  this 
case  to  inform  the  court  when  the  fiscal  year  begins  or 
ends  with  the  board  of  supervisors  of  Otsego  county, 
which  they  adopt  in  their  settlements  and  allowances  of 
compensation  to  the  fiscal  officers  of  the  county,  except 
such  as  may  be  inferred  from  the  evidence,  that  they  made 
their  annual  settlements  with  their  treasurer  at  their  an- 
nual meetings  in  November  of  each  year,  and  from  the 
provisions  of  the  statute,  (1 R,  8.  367,  §  2,)  which  requires 
them  at  such  meeting  "  to  examine,  settle  and  allow  all 
accounts  chargeable  against  such  county,  and  to  direct 
the  raising  of  such  sums  as  may  be  necessary  to  defray 
the  same."  It  is  therefore  very  clear  to  my  mind  that  the 
November  meeting  of  that  board  is  the  beginning  and  end 
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of  their  fiscal  year,  as  well  by  law,  as  in  practice ;  and 
that  it  is  not  the  official  year  of  the  officer  to  which  the 
compensation  belongs.  Different  counties  elect  their  treas- 
urers at  different  periods.  Besides,  the  statute  provides 
that  in  case  of  death,  removal  or  resignation  of  such 
treasurer,  the  board  of  supervisors  shall  appoint,  to  sup- 
ply the  vacancy.  This  creates  no  change  in  the  fiscal 
year,  and  no  inconvenience  in  the  allowance  of  compen- 
sation ;  for  if  the  compensation  be  a  fijced  sum,  the  in- 
cumbent receives  his  due  proportion  for  the  time  he 
serves,  and  if  he  is  paid  by  a  commission,  it  is  determined 
by  the  amount  of  moneys  he  receives  and  pays  out.  K 
we  are  right  in  this  assumption,  then  the  verdict  in  this 
case  ought  to  have  been  directed  for  the  defendant ;  for 
after  the  settlement  made  with  him  in  November,  1866, 
for  the  preceding  year,  that  is,  from  November  1865,  to 
November  1866,  he  received  and  disbursed  for  the  county 
the  sum  of  $33,284  If  he  was  serving  for  a  fixed  salary 
or  compensation,  then  he  was  entitled  to  such  proportion 
of  a  year  as  passed  between  the  November  settlement  in 
1866,  and  the  time  of  the  expiration  of  his  office ;  but 
his  salary  was  not  fixed  for  that  period.  If  his  compen- 
sation was  the  legal  commission  upon  the  money  received 
and  paid  out  after  the  last  settlement  with  the  board  of 
supervisors,  then  he  was  entitled  to  the  sum  he  retained, 
$332.84. 

The  board  of  supervisors  of  Otsego  county  never  fixed 
the  amount  of  compensation  for  their  county  treasurer,  as 
was  their  duty  to  do  under  the  act  of  1846.  This  omission 
did  not  deprive  the  treasurer  of  the  right  to  some  com- 
pensation; and  as  they  settled  with  him  annually,  but 
produced  no  evidence  of  the  amounts  they  allowed  him 
in  such  settlements,  the  presumption  of  law  is  that  he 
was  paid  the  legal  and  proper  amounts.  But  there  is 
something  stronger  than  presumption  in  the  case.  The 
board  seemed  to  be  well  informed  as  to  the  amount  they 
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were  authorized  to  pay,  by  the  law  of  1846 ;  for  in  the 
year  1864  the  board  resolved  that  it  appeared  that  there 
was  justly  due  to  the  treasurer  J300;  ''and  whereas  the 
same  cannot  be  paid,  by  the  law  of  1846,  therefore, 
resolved,  that  the  said  sum  of  $300  be  paid  to  said  J.  L 
Hendryx,  treasurer,  upon  an  act  of  the  legislature  being 
passed  allowing  the  same ;  and  the  legislature  is  hereby 
requested  to  pass  such  an  act;*'  and  in  1867 the  legislature 
did  pass  such  act  It  does  appear  that  in  the  year  1865 
the  treasurer  received  $1321.11  for  services  on  the  receipt 
and  payment  of  $132,111.04,  and  perhaps  it  is  to  be  in- 
ferred that  he  was  allowed  that  sum  by  the  board  of  super- 
visors in  their  settlement,  but  this  does  not  positively 
appear.  It  does  not  appear  what  amount  he  received  and 
disbursed  in  any  other  year.  The  proof  of  settlement  by 
the  board  of  supervisors  with  the  treasurer,  in  the  fall  of 
1865,  carries  with  it  the  presumption  that  his  compensa- 
tion was  included ;  more  especially  so,  as  they  had  never 
fixed  his  compensation  as  they  were  required  to  do  by  the 
statute  of  1846.  It  is  the  further  presumption  from  the 
resolution  of  1864,  that  they  knew  the  limit  fixed  by  the 
act  of  1846,  and  the  still  further  presumption  that  they, 
as  public  officers,  did  not  violate  the  law  in  their  settle- 
ment. At  the  Kfovember  session  of  the  board,  in  1866, 
they  passed  a  resolution  that  for  the  past  year  the  tre'as- 
urer  receive  not  exceeding  $500,  for  his  services.  This  was 
no  fixing  of  his  compensation ;  it  was  only  fixing  an  ulti- 
matum beyond  which  he  should  not  go.  It  does  not 
appear  what  amount  of  money  came  into  his  hands  dur- 
ing that  year.  They  did  not,  in  this  resolution,  at  all 
comply  with  the  statute  "to  fix  the  amount."  He  had  a 
right,  by  the  statute  of  1846,  to  receive  one  half  per  cent 
for  receiving,  and  one  half  per  cent  for  disbursing,  unless 
said  commission  exceeded  $500.  That  sum  he  could  not 
exceed,  but  he  was  not  entitled  to  that  sum  by  law,  if 
his  commissions  did  not  amount  to  it.     So  that  their  reso- 
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lation  was  a  mere  statement  of  what  the  statute  was,  with- 
out at  all  fixing  the  compensation.  They  say  '4t  shall 
not  exceed  $500 ;''  hut  do  not  fix  it  at  that,  or  any  other 
sum.  Their  resolution  was  a  perfectly  safe  one^  but  was 
legally  useless ;  it  was  entirely  without  efiect,  and  if  it  could 
have  had  any  efiTect,  it  was  confined  to  his  compensation 
for  '^  the  last  year,"  and  did  not  apply  to  the  future.  But 
it  is  to  be  presumed  that  in  their  settlement  with  the 
treasurer  in  the  November  session  of  1866,  they  allowed 
him.  the  maximum  provided  by  law,  and  in  their  resolu- 
tion, $500.  And  as  conclusive  evidence  that  the  Kfovem- 
ber  session  of  the  board  was  the  termination  of  the  fiscal 
year,  it  appears  that  at  the  meeting  of  the  same  board 
2d  of  January,  1867,  two  days  after  the  expiration  of  his 
ofiice,  called  to  examine  his  accounts,  their  committee  re- 
ported that  the  said  treasurer  had  in  his  hands  $2665.84, 
without  allomng  him  anything  for  his  services  since  the  last 
session.  This  committee  recommended,  however,  that  the 
new  board  of  supervisors  pay  him  liberally  for  such  serv- 
ices, in  consequence  of  the  large  amount  he  thought 
necessary  to  borrow.  Here  is  a  distinct  acknowledgment 
for  unpaid  services  not  allowed  in  former  settlements.  The 
simple  question  then  is,  what  is  he  entitled  to  for  his  serv- 
ices after  the  end  of  the  fiscal  year  which  terminated  with 
the  November  settlement  in  1866  ? 

It  does  not  appear  that  there  were  any  moneys  in  his 
hands  at  the  date  of  that  settlement.  It  does  appear  that 
the  sum  of  $33,284  came  into  his  hands  afterwards.  It 
does  not  appear  that  the  board  of  supervisors  ever  fixed 
the  compensation  of  their  treasurer,  except  a  maximum 
for  the  one  fiscal  year  between  November  1865  and  No- 
vember 1866.  He  has  a  right  to  some  compensation  for 
his  services  after  the  last  settlement.  In  case  of  the  omis- 
sion of  the  performance  of  the  duty  of  the  board  to  fix  it, 
what  is  the  compensation  by  law?  I  think  it  entirely 
clear,  and  is  settled  by  the  statutes  of  1846  and  1863,  which 
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are  not  in  conflict,  and  both  are  in  force ;  and  it  is  only 
necessary,  in  order  to  determine  this,  to  read  those  stat* 
utes.  In  1846  it  was  enacted  that  "  the  several  county 
treasurers  of  this  State  shall  hereafter  receive  for  their 
services,  instead  of  the  fees  now  allowed  by  law,  such  com- 
pensation as  shall  be  fixed  by  the  respective  boards  of 
supervisors  of  their  respective  counties,  not  exceeding  the 
half  of  one  per  cent  for  receiving,  and  the  half  of  one  per 
cent  for  disbursing,  and  in  no  case  to  exceed  the  sum  of  five 
hundred  dollars  per  annum."  In  1863  it  was  also  .pro- 
vided, that  '^  it  shall  be  the  duty  of  the  several  county 
treasurers  of  this  State,  on  or  before  the  first  day  of  April 
in  each  year,  to  pay  the  treasurer  of  this  State  the  amount 
of  State  tax  raised  and  paid  over  to  them,  respectively, 
retaining  the  compensation  to  which  they  may  he  entibhd,  and 
which  compensation  shall  not  exceed  the  amount  now  au- 
thmMed  by  lawj  and  shall  not  in  any  case  exceed  the  sum 
of  two  thousand  dollars." 

In  the  official  term  of  the  defendant  Hendryx  he  was 
acting  under  the  provisions  of  these  statutes ;  both  were 
in  force ;  but  it  is  not  necessary  to  give  them  construction 
beyond  the  question  raised  in  this  case.  Kf either  of  these 
statutes  changed  the  provisions  of  the  Eevised  Statutes, 
except  where  the  commissions  exceeded  9500 ;  unless  the 
board  of  supervisors  exercised  the  power  of  fixing  such 
compensation.  They  could  make  it  less  than  9500.  This 
is  all  that  was  intended  in  the  dictum  of  The  People  v. 
Devlin^  (33  JV.  T.  274.)  When  the  commissions  exceeded 
$500,  the  act  of  1846  limited  the  previous  compensation ; 
when  they  did  not  exceed  that  sum,  the  per  centage  wajs 
allowed.  When  the  supervisors  took  no  action  under 
the  act  of  1846,  commissions  could  be  charged  up  to 
$500.  Statutes  must  have  a  reasonable  construction.  It 
is  not  reasonable  to  suppose  that  the  legislature  intended 
that  county  treasurers  should  have  no  compensation  if 
boards  of  supervisors   neglected  to  perform  their  duty 
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under  the  statute  of  1846.  Assuming,  then,  that  the  law 
of  1846  was  in  fall  force  in  the  year  1866,  when  the  de- 
fendant Hendryx  performed  these  services,  after  his  No- 
vember settlement  in  that  year,  and  that  the  board  of 
supervisors  had  omitted  to  fix  his  compensation,  is  he  en- 
titled to  no  compensation  7  He  had  received  from  the 
connty,  funds  to  the  amount  of  $33,284.  It  was  his  duty 
to  receive,  and  to  safely  keep,  them.  His  sureties  or  bail 
— ^the  other  defendants — ^were  responsible  that  he  should 
perform  his  duty  in  receiving  and  keeping  and  disbursing 
these  funds  according  to  law.  By  his  discharge  of  all 
previous  duties,  they  were  discharged  from  all  previous 
liability.  As  to  such  other  moneys,  and  the  faithful  per- 
formance of  all  other  previous  duties,  there  is  no  evidence 
of  a  breach.  Can  it  be ;  is  it  reasonable ;  is  it  the  intent 
of  the  statute,  that  he  should  be  compelled  to  perform 
this  duty,  and  he  and  his  sureties  be  held  responsible  for 
its  performance,  and  he  receive  no  compensation  for  it  ? 
Clearly  not  If,  then,  there  is  a  compensation,  what  is  it  ? 
Precisely  what  he  retained ;  no  more ;  no  less — one  half 
of  one  per  cent  for  receiving,  and  one  half  of  one  per  cent 
for  disbursing.  This  is  clearly  the  compensation  where 
the  board  of  supervisors  have  omitted  to  fix  it  otherwise, 
until  the  commissions  came  up  to  $500,  which  they  can- 
not exceed,  except  in  those  counties  where  other  compen- 
sations are  fixed  by  law. 

If  I  an^  right  in  these  views,  a  judgment  should  be  or- 
dered for  the  defendants  in  this  case,  with  costs. 

Judgment  accordingly. 

[Thibd   ]>BFABTXBirT,   Gbsbbal  Tbbx,  at  Elmira,  September  6,  1870. 
MUUtf  P.  J.,  and  Po^  Justice.] 
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48«dSM  The  People,  ex  ret  John  Yanderlinden,  vb,  Alexandbb 

Martin^  supervisor  &c.  and  others. 

The  relator,  on  the  80th  of  July,  1868,  enlisted  into  the  military  Mirioe  of  the 
United  States  as  a  volunteer,  and  was  credited  to  the  town  of  L.,  under  the 
call  made  by  the  President  of  the  United  States  on  the  14th  of  April,  1864. 

On  the  18th  of  August,  1864,  the  electors  of  the  town  of  L.  at  a  special  town 
meeting,  by  resolution,  authorized  the  supervisor,  town  clerk  and  one  of  the 
justices  to  issue  oertiflcates  of  indebtedness  to  th^  amount  of  |300,  as  bounty, 
to  each  and  every  volunteer  who  had  been  or  might  be  thereafter  credited  to 
said  town ;  provided  he  should  have  enlisted  or  re-enlisted  between  the  18th 
day  of  July,  1868,  and  the  Ist  day  of  January,  1864,  and  had  received  no 
^  bounty  from  said  town ;  upon  the  production  of  the  proper  evidence  that  the 

volunteer  had  been  credited  to  said  town  of  L. 

Mdd  that  when  a  volunteer  bringing  himself  within  the  provisions  of  the  reso- 
lution of  the  special  town  meeting,  presented  proper  evidence  of  the  facts  to 
the  town  officers,  it  was  their  duty  to  issue  to  him  a  certificate  of  indebted- 
ness for  1800 ;  and  that  upon  their  refusal  to  do  so»  a  mandamm  was  the 
proper  remedy.    Pabksb,  J.,  dissented. 

EMd^  0290,  that  the  objections  to  the  issuing  of  such  a  process — ^that  the  relator 
was  a  non-resident  of  the  United  States,  and  owed  no  allegiance  to  them ; 
that  he  first  enlisted  to  the  credit  of  another  town,  and  was  transferred  to 
the  town  of  L.  without  his  own  knowledge  or  consent — ^were  all  technical, 
and  without  force. 

Hddt  fttrtheTf  that  if  the  town  officers  had  not  met,  no  other  demand  of  per- 
formance could  be  made  than  a  several  demand ;  and  if  it  was  necessary  for 
the  officers  to  meet,  to  perform  their  duty,  then  a  demand  that  they  issue  a 
a  certificate  was,  of  itself,  a  demand  that  they  should  meet  for  that  purpose. 

11HIS  is  an  appeal  from  an  order  made  at  special  term, 
.  granting  a  mandamus  to  the  defendants^  supervisor, 
town  clerk  and  justice  of  the  peace  of  the  town  of  Lisbon 
in  the  county  of  St  Lawrence,  commanding  them  to  issue 
to  the  relator  a  certificate  of  indebtedness  of  said  town, 
as  bounty  due  for  military  service,  in  pursuance  of  a  reso- 
lution passed  at  a  special  town  meeting  of  said  town. 

E.  0.  Jame%^  for  the  relator. 

B.  JET.  Vary,  for  the  defendants. 
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Potter,  J.  It  appeared,  upon  the  case  made  at  the 
special  term,  that  the  relator,  on  the  30th  July, '1863,  en- 
listed into  the  military  service  of  the  United  States,  at 
Ogdensburgh,  St.  Lawrence  county,  New  York,  as  a  vol- 
unteer private  in  Co.  A,  14th  regiment  of  N.  T.  heavy 
artillery,  to  serve  for  the  period  of  three  years,  and  was 
honorably  discharged  from  said  service,  to  date  August  26, 
1865,  by  reason  of  paragraph  2,  special  orders  Wo.  718,  de- 
partment of  the  east,  dated  June  8th,  1869. 

The  relator  enlisted  to  the  credit  of  the  town  of  Oswe- 
gatchie,  in  said  county,  but  the  defendant  Martin,  super- 
visor of  Lisbon,  claimed  him  as  a  resident  of  that  town, 
and  upon  the  request  of  said  Martin,  as  supervisor,  and  in 
accordance  with  a  statement  of  the  supervisors  of  that 
county,  the  credit  of  the  relator,  though  without  his 
knowledge  or  consent,  was  given  to,  and  applied  upon  the 
quota  of  the  town  of  Lisbon,  under  calls  made  by  the 
President  of  the  United  States,  of  April  14,  1864.  After- 
wards, and  on  the  13th  August,  1864,  the  electors  of  the 
town  of  Lisbon  duly  convened  in  special  town  meeting, 
after  a  preamble  reciting  the  president's  proclamation  and 
call,  and  the  liability  of  that  town  for  her  proportion  or 
quota  under  said  call,  "Resolved,  that  the  supervisor, 
town  clerk,  and  one  of  the  justices,  be  authorized  to  issue 
certificates  of  indebtedness  in  such  amounts  as  (may) 
might  be  desired,  amounting  in  the  aggregate  to  the  sum 
of  three  hundred  dollars  to  each  and  every  volunteer  who 
has  been  or  may  be  hereafter  credited  to  said  town  of  Lis- 
bon, provided  he  shall  have  enlisted,  or  re-enlisted  between 
the  13th  day  of  July,  1863,  and  the  1st  day  of  January, 
1864,  and  has  received  no  bounty  from  said  town,  and 
•when  the  proper  evidence  shall  be  received  that  the  vol- 
unteer has  been  credited  to  the  said  town  of  Lisbon." 
The  relator  presented  the  evidence  to  the  defendants  seve- 
rally, that  he  had  been  credited  to  the  town  of  Lisbon  as  a 
volunteer,  had  never  received  a  bounty  from  the  town,  and 
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demanded  his  certificate  of  indebtedness,  in  pursuance  of 
the  said  resolution,  which  was  refused,  or  neglected  to  be 
given. 

The  relator  brought  himself  within  the  provisions  of  the 
resolution  of  the  special  town  meeting  of  the  town  of  Lis- 
bon. He  enlisted  between  the  13th  July,  1863,  and  Ist 
January,  1864,  and  was  afterwards  credited  to  that  town  as 
a  volunteer.  There  are  no  contradictions  of  these  facts, 
nor  of  the  fact  of  the  town  meeting,  and  the  resolution 
passed  thereat.  Such  meetings  were  legalized  by  statute. 
(Sess.  Laws  of  1864,  ch,  8,  §  22.) 

The  objections  that  the  relator  was  a  non-resident  of  the 
United  States;  that  he  owed  no  allegiance  to  them;  that 
he  first  enlisted  to  the  credit  of  another  town ;  that  he  was 
transferred  to  Lisbon  without  his  own  knowledge  or  con- 
sent, are  all  technical,  and  without  force.  And  the  objection 
is  immaterial,  if  otherwise  good,  (which  is  not  admitted,) 
that  the  supervisor  had  no  power  to  bind  his  town  by  ob- 
taining credit  for  the  relator  to  the  town  of  Lisbon.  It 
was  not  the  supervisor  unauthorized,  but  the  vote  of  the 
special  town  meeting,  in  promising  to  pay  the  bounty  to 
all  volunteers  who  should  be  credited  to  the  town,  that 
created  the  liability.  The  benefits  of  this  resolution  enured 
to  the  relator.  Every  necessary  legal  and  moral  considera- 
tion is  in  his  favor,  and  against  the  town ;  it  was  a  debt 
legalized  by  statute,  even  if  it  was  otherwise  to  be  regarded 
as  a  mere  promise  of  a  gratuity.  If  it  was  a  mere  gratu- 
ity, these  mere  ministerial  agents  of  the  town,  supervisor, 
town  clerk  and  justice,  have  no  authority  to  resist  the 
orders  or  directions  of  their  principal  and  superiors,  the 
people.  They  were  in  duty  bound  to  issue  the  town  bonds 
to  all  such  volunteers  as  were  entitled  to  the  bounty  voted 
by  the  town.  !N'o  judicial  discretion  was  conferred  upon 
them.  Their  duty  was  to  obey ;  not  to  litigate  and  ques- 
tion the  legality  of  the  acts  of  the  superior  body  from 
whom  they  received  the  authority  and  direction  to  act ; 
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their  resistance  is  contumacioas,  and  a  man  damns  is  the 
proper  remedy  to  enforce  obedience. 

It  is  not  needful  for  the  court  to  decide  whether  the 
officers  named  to  perform  this  duty  compose  a  board  to 
act  officially,  or  are  merely  agents  of  the  town  to  act  in  the 
capacity  named.  It  is  enough  that  the  duty  was  not  judi- 
cial ;  they  were  the  creatures  of  the  statute,  and  the  agents 
of  the  people  of  their  town.  It  is  trifling  with  their  duty 
to  say  they  had  had  no  meeting ;  or  that  they  had  not  been 
requested  to  meet,  to  perform  this  duty.  If  they  had  not 
met,  the  demand  could  not  be  made  of  them  at  a  meeting, 
and  they  cannot  plead  their  own  omission  of  duty,  if  it  be 
necessary  to  meet,  as  a  defense,  ^o  other  demand  could 
be  made  than  a  several  demand,  and  if  it  was  necessary  for 
these  officers  to  meet  to  perform  their  duty,  then  a  demand 
that  they  issue  these  certificates  was,  of  itself,  a  demand  to 
meet  for  that  purpose. 

As  there  was  no  dispute  about  facts — no  denial  of  the 
facts  given  by  the  relator — I  think  the  special  term  was 
right  in  ordering  a  mandamus,  and  that  the  order  appealed 
from  should  be  affirmed,  with  costs. 

MiLLBR,  P.  J.,  concurred. 

Paekeb,  J.,  dissented. 

Order  affirmed. 

[Third  Dbpabtxbnt,  Gsvebal  Tbbm,  at  Elmira,  September  6, 1870.  MUUr, 
P.  J.,  and  FaiUr  and  barker ^  Justices.] 
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The  National  Bank  of  Chemung  vs,  Clark  S.  Ingba- 

HAM,  impleaded  &c. 

On  the  formation  of  a  partnership  between  8.  &  I.  under  the  firm  name  of 
"  J.  S.,"  a  note  was  made  by  S.  in  his  own  name,  which  he  procured  to  be 
discounted  by  the  plaintiff,  for  the  purpose  of  enabling  him  to  pay  in  bis 
share  of  the  capitiil.  S.  did  not  represent  to  the  pJaintiff  that  it  was  a  firm 
note;  and  the  payees,  as  officers  of  the  plaintiff's  bank,  knew,  or  had  good 
reason  to  believe,  that  the  note  was  not  the  note  of  the  firm,  but  was  the  indi- 
Tidual  note  of  S.  Held  that  I.  was  not  liable  as  a  party  to  the  note,  in  any 
form ;  and  no  rocovery  could  be  had  against  him  by  the  plaintifi*,  as  holder 
thereof. 

Seldy  alfOy  that  even  if  the  note  had  been  discounted  after  the  partnership  had 
commenced  business,  the  legal  presumption  would  be  that  it  was  the  note 
of  the  individual  who  signed  it,  and  not  the  note  of  the  firm. 

That  to  entitle  the  holder  to  recover,  in  such  a  case,  against  the  partners,  it 
must  go  further,  and  prove  either  that  the  money  for  which  the  note  was 
given  was  borrowed  on  the  credit  of  the  partnership ;  or  that  it  was  used, 
when  obtained,  in  the  business  of  the  partnership. 

That  the  burthen  of  proof  was  upon  the  plaintiff,  to  show  that  the  note  was 
discounted  upon  the  credit  of  the  partnership. 

That  if  the  lender  did  not  know  of  the  partnership ;  or  if  the  money  was  loaned 
on  the  individual  credit  of  the  maker  of  the  note ;  the  fact  that  the  money 
was  applied  to  the  business  of  the  firm  did  not  create  a  liability  on  the  part 
of  the  firm,  or  constitute  the  lender  a  creditor  of  the  firm. 

rpHIS  is  an  appeal  from  a  judgment  entered  upon  the 
1  report  of  a  referee.  The  action  was  upon  a  promis- 
sory note  drawn  by  one  John  Sibson,  of  which  the  follow- 
ing is  a  copy : 

"$1800.  Elmira,  Feb.  5,  1868. 

Three  months  after  date  I  promise  to  pay  to  the  order 
of  C.  M.  &  H.  W.  Beadle,  eighteen  hundred  dollars,  at  the 
National  Bank,  Chemung ;  value  received. 

(signed)  John  Sibson.' 


99 


The  issues  in  the  action  were  referred  to  the  Hon.  Lu- 
cius Robinson,  as  sole  referee,  who  reported  thereon  as 
follows : 

In  the  month  of  December,  1867,  the  defendants,  Sibson 
&  Ingraham,  agreed  that  they  would  enter  into  a  copart- 
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nership  in  the  clothing  business,  in  the  city  of  Elmira. 
Articles  of  copartnership  were  prepared,  dated  January 
1,  1868,  but  not  signed  until  the  20th  of  February,  1868. 
A  store  was  hired  in  which  to  carry  on  the  business,  and 
Sibson  went  to  New  York  and  purchased  goods  on  short 
credit,  and  the  store  was  opened  for  business,  on  or  about 
the  12th  day  of  January,  1868.  The  business  was  eon- 
ducted  in  the  name  of  "  John  Sibson,**  which  was  the 
firm  name.  The  capital  contributed  by  the  partners,  re- 
spectively, was  not  paid  in  until  the  5th  of  February, 
1868.  On  the  last  mentioned  day,  Sibson  made  the  note 
mentioned  in  the  complaint,  and  procured  the  same  to  be 
discounted  by  the  plaintiff,  the  Kfational  Bank  of  Che- 
mung, for  the  purpose  of  enabling  him  to  pay  in  his  share 
of  the  capital,  and  the  money  so  procured  was  used  by 
him  in  paying  for  the  goods  previously  purchased.  Sibson, 
at  the  time  of  procuring  the  said  discount,  did  not  repre- 
sent the  said  note  as  being  the  note  of  the  firm,  and  it  was 
in  fact  his  own  individual  note,  and  not  the  note  of  said 
firm.  The  firm  did  not  make  any  notes  or  procure  any 
discounts.  Sibson  stated  to  the  ofiicers  of  the  bank,  or 
one  of  them,  that  he  wanted  the  money  until  such  time 
as  he  could  get  money  due  to  him  from  parties  in  the 
west  The  cashier  of  said  bank  requested  him  to  get  the 
defendant  Ingraham  to  indorse  the  note,  and  Ingraham, 
on  being  applied  to  in  pursuance  of  such  request,  refused 
to  make  such  indorsement.  The  cashier  and  assistant 
cashier  of  the  said  bank,  with  whom  the  negotiations  for 
said  discount  took  place,  knew,  or  had  good  reason  believe, 
that  the  note  was  not  the  note  of  the  firm,  but  was  the  in- 
dividual note  of  the  said  John  Sibson. 

The  referee  found,  as  conclusions  of  law,  that  the  de- 
fendant Ingraham  was-  not  liable  as  a  party  to  the  said 
note  in  any  form,  and  that  the  plaintiffi  were  not  entitled  to 
recover  anything  against  him,  in  this  action ;  and  that  the 
defendant  Ingraham  was  entitled  to  judgment  against  the 
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plaintiff  for  his  costs  of  this  action.  He  therefore  de- 
cided, adjudged  and  reported  that  the  said  defendant  In- 
graham  should  recover  from  the  plaintiff  his  said  costs. 

S.  B.  Tamlinsony  for  the  plaintiff. 

John  A,  Reynolds^  for  the  defendant 

Potter,  J.  The  plaintiff' presents  in  his  brief  and  argu- 
ment but  two  objections  to  the  ruling  of  the  referee,  on 
the  trial,  and  we  shall  assume  that  he  is  satisfied  with  all 
the  decisions  except  those  presented  to,  and  discussed 
before  the  court.  In  order  to  understand  the  objections 
presented,  it  is  proper  to  say  that  the  defendant  Ingraham 
is  sued  upon  the  theory  that  though  not  a  party,  nomi- 
nally, to  the  note  in  suit,  he  was  a  party  by  reason  of  his 
being  a  copartner  in  business  with  Sibson,  the  drawer  of 
the  note  ;  the  copartnership  business  being  carried  on  in 
the  name  of  John  Sibson.  And  the  theory,  of  the  defense 
is,  that  the  copartnership  was  really  formed  at  the  date  of 
the  note ;  that  the  money  raised  by  Sibson  upon  the  note 
was  for  the  purpose  of  furnishing  Sibson  with  his  share  of 
the  capital ;  and  that  it  was  raised  and  obtained  for  that 
purpose,  and  upon  the  individual  credit  of  Sibson.  The 
referee  has  found  the  defendant  Ingraham's  theory  to  be 
true,  as  a  fact,  and  there  is  satisfactory  evidence  in  the 
case  to  sustain  this  finding.  It  may  also  be  stated  as  un- 
disputed, that  of  the  two  payees  named  in  the  note,  the 
one  was  the  cashier,  and  the  other  the  assistant  cashier  of 
the  plaintiff*;  that  the  money  obtained  upon  the  note  in 
question  was  applied  in  payment  of  goods  purchased  for 
the  copartnership ;  and  that  the  articles  of  copartnership 
were  signed,  and  the  capital  of  the  partners  furnished,  on 
the  5th  day  of  February,  1868,  the  date  of  the  note. 

On  the  trial,  the  defendant  Ingraham  was  sworn  as  a 
witness,  and  testified  to  having  seen  this  note  on  the  4th 
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day  of  February,  and  was  requested  by  Sibson  to  indorse 
it,  which  he  declined  to  do  ;  and  that  in  the  afternoon  of 
that  day  he  saw  in  Sibson's  possession  a  certificate  of  de- 
posit for  $1800,  in  the  handwriting  of  H.  W.  Beadle,  the 
cashier  of  the  plaintiff's  bank.  Then  this  interrogatory 
was  put  to  him :  "  Was  this  $1800,  the  avails  of  the 
note,  John  Sibson's  individual  share  of  the  capital  of  the 
firm  of  John  Sibson  ?"  To  which  the  plaintiff's  counsel 
objected,  as  immaterial  and  incompetent.  ''It  calls  for 
the  opinion  or  conclusion  of  the  witness.  It  does  not  ap- 
pear that  the  witness  has  any  knowledge  as  to  whether  the 
money  was  advanced  by  the  plaintiff  to  Sibson,  or  to 
whom,  or  for  what  purpose,  it  was  advanced,  and  the  testi- 
mony cannot  affect  the  plaintiffs."  Which  objections  the 
court  overruled,  and  allowed  the  evidence  ;  and  to  which 
ruling  and  decision  the  plaintiff's  counsel  excepted. 

A.  ''It  was  his  share  of  the  capital  of  the  firm;  his 
share  was  to  be  $2000." 

This  is  the  first  objection  that  is  claimed  to  be  error. 

It  appears  to  me  that  this  question  called  for  a  fact  that 
was  material  to  the  case,  viz :  whether  this  money  was  the 
individual  portion  of  one  of  the  copartner's  capital.  If, 
in  answering  it,  the  witness  had  sworn  to  an  opinion,  or 
to  a  conclusion,  the  answer  should  have  been  striken  out 
And  it  was  in  the  power  of  the  plaintiff',  by  cross-examin- 
ation, to  test  the  knowledge  of  the  witness  as  to  this  fact. 
As  the  answer  stood,  it  purported  to  be  an  answer  of  fact, 
from  knowledge,  and  a  material  £act.  No  objection  was 
made  to  the  form  of  the  question.  I  do  not  think  this 
ruling  was  error. 

The  second  objection  arises  upon  an  interrogatory,  and 
answer  of  John  Sibson,  the  other  defendant,  who  was 
sworn  as  a  witness  for  Ingraham,  as  follows : 

Fifth  Interrogatory.  "  Before  you  negotiated  the  note, 
did  any  of  the  officers  of  the  National  Bank  of  Che- 
mung, or  either  of  the  payees  of  the  note,-  know  for  what 
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purpose  the  money  was  procured  by  you?  K yes,  state 
which  ones  knew  it,  and  how  they  knew  it.  If  by  inform- 
ation from  you,  state  fully  what  you  said  to  them,  and  to 
whom  you  said  it,  and  whether  your  statement  was  made 
to  them  before  the  note  was  negotiated  by  you." 

To  which,  and  the  answer  thereto,  the  plaintiff's  counsel 
objected,  as  immaterial  and  incompetent,  on  the  ground 
that  declarations  of  Sibson,  made  to  the  payees  of  the 
note  or  the  officers  of  the  bank,  before  the  note  was  nego- 
tiated, were  inadmissible ;  which  objection  the  court  over- 
ruled, and  received  the  evidence;  and  to  such  ruling  and 
decision  the  plaintiffs'  counsel  excepted. 

A.  "  They  did;  I  mentioned  to  both  C.  M.  Beadle  and 
H.  W.  Beadle  that  I  wanted  the  money  until  such  time  as 
I  could  get  money  due  me  from  parties  in  the  west ;  which 
money  I  meant  to  apply  to  satisfy  the  note  when  it  tecame 
due ;  this  statement  was  made  before  the  note  was  ne- 
gotiated." 

I  am  equally  unable  to  discover  any  error  in  this  ruling 
of  the  referee.  It  was  an  inquiry  for  evidence  upon  the 
very  point  upon  which  the  case,  as  against  Ingraham, 
must  depend.  These  are  all  the  objections  urged  to  the 
referee's  rulings,  upon  the  trial. 

The  general  objection,  that  the  report  of  the  referee  is 
contrary  to  law,  is  only  left  for  consideration.  In  discuss- 
ing this  question  we  must  assume  the  facts  found  by  the 
referee  to  be  true :  That  the  note  in  question  was  dis- 
counted, and  the  money  procured,  to  enable  Sibson  to  pay 
in  his  share  of  the  copartnership  capital ;  that  Sibson  did 
not  represent  to  the  plaintiff  that  it  was  a  firm  note;  that 
the  payees  of  the  note,  as  officers  of  the  plaintiff's  bank, 
knew,  or  had  good  reason  to  believe,  that  the  note  was 
not  the  note  of  the  firm,  but  was  the  individual  note  of 
John  Sibson. 

It  requires  no  extended  argument  to  demonstrate  that 
the  legal  conclusion  of  the  referee  was  sound  and  correct. 
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Even  if  this  note  had  been  discounted  after  the  copartner- 
ship had  commenced  business,  the  legal  presumption 
would  be  that  it  was  the  note  of  the  individual  who  signed 
it,  and  not  of  the  firm.  To  entitle  the  plaintift'  to  recover 
in  such  case  against  the  partners,  they  must  go  further, 
and  prove  either  that  the  money  for  which  the  note  was 
given  was  borrowed  on  the  credit  of  the  partnership,  or 
that  it  was  used,  when  obtained,  in  the  business  of  the 
partnership.  (Oliphant  v.  Mathews,  16  Barb,  610,  and  cases 
cited.)  The  burthen  of  proof  was  upon  the  plaintiffs,  to 
show  that  the  note  was  discounted  upon  the  credit  of  the 
copartnership.  (Manufacturers^  Bank  v.  Winship^  6  Pick, 
13.)  Kthe  lender  did  not  know  of  the  partnership,  or 
if  the  money  was  loaned  on  the  individual  credit  of  the 
drawer  of  the  note,  the  fa«t  that  the  money  was  applied 
to  the  business  of  the  firm  does  not  create  a  liability  of  the 
firm.    {Story  on  Part  §  139.     5  Mascm,  176.) 

The  written  contract  in  this  case  was  made  between  the 
plaintiff  and  Sibson  ;  the  avails  were  for  the  private  ben- 
efit of  Sibson.  The  law  is  well  settled,  that  Ingraham 
was  not  liable.  Such  a  loan,  though  the  borrower  applied 
the  avails  to  pay  debts  of  the  firm,  does  not  constitute  the 
lender  a  creditor  of  the  firm.  (Oreen  v.  Tanner,  8  Met<!. 
411.    15  Hasty  6.)     The  judgment  should  be  affirmed. 

Miller,  P.  J.,  concurred. 

Parker,  J.,  concurred  in  the  result. 

Judgment  affirmed. 

[Third  Dbpabtkert,  Qbhbbal   Tbrm,  at  Elmira,  September  6,  1870. 
JiiOer,  P.  J.,  and  FotUr  and  Barker,  Justices.] 
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others. 

All  the  parties  to  an  action  for  partition  were  the  hein  at  law  of  a  former 
owner  of  the  premises,  who  died  intestate,  and  they  took  title  to  the  lands 
in  question  by  descent,  as  snch  heirs.  The  complaint  alleged  that  each  of 
the  nine  parties,  plaintifib  and  defendants,  was  seised  in  fee  simple,  and  en- 
titled to,  one  equal  undivided  ninth  part  of  said  premises.  The  judge  be- 
fore whom  the  action  was  tried  without  a  jury,  found  as  matter  of  £eu;t,  and 
held  as  a  conclusion  of  law,  that  eight,  out  of  the  nine  parties  and  heirs,  had 
been  adTanoed  by  the  intestate,  in  sums  differing  in  amount ;  to  the  ninth, 
no  advance  whatever  had  been  made  ;  and  yet  the  judge  held  and  decided, 
as  a  conclusion  of  law,  and  adjudged,  that  the  parts  and  shares  of  said 
premises,  "  belonging  to  the  plaintiflb  and  other  parties  to  the  action  "  were 
"  correctly  stated  and  set  forth  in  the  complaint ;"  and  that  the  plaintiff^ 
were  "  entitled  to  judgment  for  partition  and  division  of  said  lands  and 
premises  between  them,  as  demanded  in  said  complaint ;"  which  was,  that 
partition  might  be  made  according  to  tfab  rights  and  interests  of  the  several 
parties  as  before  alleged.  The  judgment  or  decree  followed  the  condusioD 
of  law,  and  adjudged  and  decreed  that "  each  of  said  plaintifis  and  defendants 
is  entitled  to  the  equal  undivided  one  ninth  part  of  said  lands  and  premises.** 
No  notice  was  taken  of  the  advancements,  in  the  decree,  or  in  the  conclu- 
sions of  law,  but  each  party  was  decreed  and  ao^udged  to  be  entitled  the 
same  as  though  no  advancement  had  been  made.  Held  that  this  was  mani* 
fest  error,  and  that  the  exceptions  to  the  findings  and  conclusions  of  law,  in 
this  respect,  were  well  taken. 

That  it  was  quite  probable,  in  view  of  all  the  facts  presented,  that  some  of  the 
parties  had  no  share  or  interest,  whatever,  in  the  lands  in  question ;  and 
that  it  was  certain  that  the  shares  of  such  as  did  inherit  were  altogether 
unequal  in  proportion,  inasmuch  as  their  advancements  all  differed  in 
amount. 

That  the  party  who  had  not  been  advanced  at  all  had  inherited  much  the  largest 
share,  and  possibly  the  whole,  depending  upon  the  value  of  the  premises, 
as  compared  with  each  of  the  several  advancements. 

The  statute  (I  B.  S.  754,  ^^  23,  24,)  provides  that  the  value  of  all  advance- 
ments made  to  children,  by  an  intestate,  shall  be  reckoned  as  part  of  the 
real  and  personal  estate  of  the  intestate ;  and  if  any  advancement  shall  be 
equal  or  superior  to  the  amount  or  share  which  the  child  so  advanced  would 
be  entitled  to  receive  of  the  real  and  personal  estate  of  the  deceased,  then 
snch  child,  and  his  descendants,  shall  be  excluded  from  any  share  of  the 
real  and  personal  estate  of  the  deceased.  And  in  case  the  advancement  is 
less  than  such  share,  then  the  child  so  advanced  shall  be  entitled  to  receive 
so  much,  only,  of  the  personal  estate,  and  to  inherit  so  much  only  of  the 
real  estate  of  the  intestate,  as  shall  be  sufficient  to  make  all  the  shares  of 
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the  children  in  such  real  and  personal  estate,  and  advancementSi  to  be  equal, 
as  nea^  as  can  be  estimated. 

.Where  the  rights  and  interests  of  the  several  paities,  in  a  partition  suit,  have, 
by  the  judgment  or  deci*ee,  been  adjudged  and  decreed  to  be  altogether 
different  from  those  to  which  they  were  entitled  by  law,  it  seetnt  there  is  no 
way  by  which  the  error  can  be  remedied,  except  by  a  reyersal  of  the  judg< 
ment,  and  the  ordering  of  a  new  trial. 

It  is  no  answer  to  an  objection  that  a  decree  in  partition  is  erroneous  in  its  ad- 
judication as  to  the  rights  and  interests  of  the  several  parties,  in  the  premises, 
that  inasmuch  as  the  lands  have  been  ordered  to  be  sold  and  the  proceeds 
of  the  sale,  over  and  above  costs  and  expenses,  brought  into  court,  the 
rights  of  all  the  parties  may  be  adjusted  properly  in  the  distribution  of  the 
proceeds ;  because  the  proceeds  can  only  be  distributed  according  to  the 
respective  rights  of  the  parties  as  ac^udged  and  determined  by  the  decree 
or  judgment ;  and  each  party  will  necessarily  have  the  same  interest  in  the 
proceeds  of  the  sale  that  he  had  in  the  land  sold. 

Where,  in  a  partition  suit,  the  defendants  alleged  in  their  answer  that  certain 
conveyances  nuide  to  parties  to  the  suit,  by  the  former  owner  of  the  premises, 
by  way  of  advancements,  were  void  by  reason  of  undue  influence,  and  in- 
competency of  the  grantor ;  and  the  court,  on  the  trial,  refused  to  hear  the  evi- 
dence offered  in  support  of  such  answer,  as  being  irrelevant ;  ffeld  that  the 
error  in  the  ruling,  if  any,  was  tcawed  and  abandoned  when  the  defendants 
used  those  conveyances  to  establish  their  defense  of  advancements  made  to 
the  several  grantees,  by  such  conveyances;  and  that  they  could  not  be 
heard  to  complain  that  they  were  not  allowed  to  contest  their  validity. 

Where  a  decree  in  partition  required  the  referee  to  pay  and  discharge,  out  of 
the  proceeds  of  the  sale,  all  taxes,  charges  and  assessments  which  might  be 
a  lien  on  the  premises ;  instead  of  which,  as  appeared  by  his  report  of  sale, 
he  sold  subject  to  such  liens ;  Held  that  the  order  confirming  the  report  was 
erroneous,  and  the  same  was  reversed,  and  the  sale  set  aside  and  vacated,  as 
being  contrary  to  the  decree. 

THIS  is  an  action  for  partition.  The  complaint  alleges 
that  William  L.  Hobart,  the  father  of  the  plaintiffs  Ches- 
ter L.,  Almira  L.,  Caroline  H.  and  the  grandfather  of  the 
plaintiffs  Byron  F.  and  William  L.  Hobart,  died  in  Potter, 
Yates  county,  on  the  19th  of  July,  1865,  intestate,  seised 
of  the  lands  mentioned  in  the  complaint  That  the  said 
William  L.,  at  the  time  of  his  death,  left  the  plaintiffs  and 
the  defendants,  his  children  and  grandchildren,  his  heirs 
at  Iftw.  That  Byron  F.  was  son  and  only  heir  of  Benja- 
.min  L.,  deceased,  who  died  before  his  father.  That  the 
plaintiff  Conley  was  an  infant  son  of  a  deceased  daughter 
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of  said  William  L.  Hobart.  That  the  plaintifts  and  de- 
fendants, as  heirs  at  law  of  said  William  L.  Hobart, 
deceased,  are  each  seised  of  and  entitled  to  one  equal 
undivided  one  ninth  of  said  premises.  That  the  lands 
described  in  the  complaint  were  the  only  lands  owned  in 
common  by  said  parties.  The  plaintiffs  ask  that  the  rights 
and  interests  of  the  parties  may  be  ascertained,  and  par- 
tition and  division  made ;  or,  in  case  partition  cannot  be 
made,  that  the  premises  be  sold.  The  premises  were 
alleged  to  be  worth  $10,000.  The  defendants  appeared 
and  answered  jointly.  The  answer  admits  that  the  plain- 
tiffs and  defendants  are  heirs  of  William  L.  Hobart,  de- 
ceased. That  said  deceased  died  seised  of  the  premises 
mentioned  in  the  complaint.  It  denies  that  said  William 
L.,  at  the  time  of  his  death,  was  not  seised  of  any  other 
lands  in  the  State  of  New  York.  The  defendants  deny 
that  the  plaintiffs  are  seised  of  the  lands  mentioned  in  the 
complaint,  as  tenants  in  common  with  the  defendants,  as 
mentioned  in  the  complaint,  or  in  any  other  way  except 
as  mentioned  in  said  answer.  The  defendants,  for  a  sec- 
ond answer  to  the  complaint,  allege  that  said  William  L., 
in  his  lifetime,  conveyed  certain  lands  and  premises  to  his 
son  Benjamin,  the  father  of  Byron  F.,  and  took  back  a 
receipt  for  $3000,  as  an  advancement  to  him.  That  the 
said  William  L.,  in  his  lifetime,  conveyed  to  the  plaintiff 
Chester  L.,  three  several  pieces  of  land  by  way  of  ad- 
vancement, in  all  amounting  to  the  value  of  $5800.  That 
in  1850,  said  William  L.  conveyed  to  the  defendant  Charles 
H.  a  certain  piece  of  land,  $1000  of  the  value  of  which 
was  by  way  of  advancement.  The  defendants,  in  their 
third  answer,  allege  that  said  William  L.,  in  his  lifetime, 
and  until  the  several  conveyances  thereinafter  mentioned, 
was  the  owner  in  fee  of  the  lands  thereinafter  mentioned. 
That  he  was  of  the  age  of  eighty-six  years  and  upwards, 
in  September,  1864.  That  in  conseqence  of  his  advanced 
age  and  bodily  infirmities  he  was  of  unsound  mind.     That 
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said  William  L.  resided  in  the  family  with  said  Chester  L., 
who  acted  as  his  agent  in  transacting  his  business.  That 
the  plaintiffs,  taking  advantage  of  the  infirmities  of  said 
William  L.,  and  by  undue  and  improper  influence  exer- 
cised over  him,  obtained  from  him  the  several  deeds 
mentioned  in  said  answer.  That  although  a  pecuniary 
consideration  was  expressed  in  each  of  said  deeds,  yet 
no  consideration  was  in  fact  paid.  That  each  and  every 
of  the  deeds  mentioned  in  said  third  answer,  were  pro- 
cured by  undue  and  improper  influence.  That  the  said 
William  L.  was  of  unsound  mind  and  wholly  unfit,  by  rea- 
son of  said  unsoundness  of  mind,  to  transact  any  business. 
To  which  second  and  third  answers  of  the  defendants, 
the  plaintiffs  replied  substantially  as  follows :  The  plain- 
tiffs admit  the  conveyance  to  Benjamin,  but  deny  they 
have  any  knowledge  of  the  advancement  They  admit 
the  conveyance  to  Chester  L.,  as  alleged  in  the  second 
answer.  They  deny  all  knowledge  of  the  advancement 
to  Charles  H.  In  their  reply  to  the  third  answer,  the 
plaintiffs  deny  that  at  any  time  during  his  lifetime  said 
William  L.  was  unfit  to  manage  his  own  affairs,  or  was  of 
unsound  mind,  or  that  Chester  L.  had  the  control  and 
management  of  the  affairs  of  said  William  L.  They  deny 
that  they  took  any  advantage,  in  obtaining  any  of  the 
deeds  mentioned  in  the  third  answer.  They  allege  that 
the  land  mentioned  in  the  third  answer  as  conveyed  to 
Lucinda  Decker,  was  conveyed  to  her  at  her  request. 
They  deny  that  any  of  the  deeds  were^obtained  by  undue 
influence;  that  said  William  L.  was  of  unsound  mind; 
or  that  the  deeds  are  fraudulent  or  void. 

The  issue  joined  was  brought  to  trial  at  a  special  term, 
held  in  and  for  Yates  county,  on  the  24th  of  May,  1869, 
before  a  justice  of  this  court  Upon  the  trial  it  was  ad- 
mitted that  said  William  L.  Hobart  died  intestate,  and 
that  the  persons  named  in  the  complaint  were  his  heirs  at 
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law,  and  that'  he  died  seised  of  lands  mentioned  in  the 
complaint.     The  plaintiffs  then  rested. 

The  counsel  for  the  defendants  moved  that  the  com- 
plaint be  dismissed  for  want  of  proof  that  the  intestate 
did  not  die  seised  of  any  other  lands  in  this  State.  The 
motion  was  denied,  and  the  defendants  excepted.  The  de- 
fendants then  gave  evidence  tending  to  show  that  said 
intestate  died  seised  of  other  lands.  The  counsel  for  the 
defendants  objected  to  proving  a  conveyance  by  parol.  The 
objection  was  overruled,  to  which  the  counsel  for  the 
defendants  excepted.  The  counsel  for  the  defendants 
offered  to  prove,  upon  the  trial,  all  the  allegations  con- 
tained in  the  third  answer.  This  was  objected  to  on  the 
part  of  the  plaintiffs.  The  objection  was  sustained,  and 
the  evidence  excluded.  To  which  the  defendants  ex- 
cepted. 

The  court  found  the  facts  as  contained  in  the  judgment, 
among  which  was  the  following :  That  William  L.  Hobart 
died  intestate,  on  the  19th  of  July,  1865,  leaving  surviving 
him  children  and  grandchildren,  the  parties  to  this  action. 
That  he  died  seised  of  the  lands  mentioned  in  the  com- 
plaint,  and  was  seised  of  no  other  lands.  That  prior  to 
his  death  he  made  certain  conveyances  to  the  plaintiff 
Chester  Hobart ;  on  or  about  the  month  of  February,  1851, 
one  parcel,  consideration  $1400;  one  other  piece,  on  the 
19th  of  January,  1860,  containing  eighty-six  acres,  consid- 
eration $1 ;  also,  one  other  parcel,  in  South  Bristol,  Onta- 
rio county,  consideration  $1 ;  on  the  26th  of  September, 
1864,  one  other  piece,  consideration  $2000 ;  on  the  3d  of 
November,  1864,  one  other  parcel,  consideration  $3500;  on 
the  18th  of  Februarj',  1865,  one  other  parcel,  consideration 
$300.  To  his  son  Benjamin  F.,  15th  of  November,  1851, 
certain  pieces  of  land,  and  took  back  a  writing  by  which 
Benjamin  acknowledged  the  receipt  of  $2000,  by  way  of 
deduction.  That  in  1864  William  L.  conveyed  to  the  de- 
fendant Byron  F.  forty  acres,  for  the  consideration  of  $2000. 
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That  on  the  3d  of  December,  1864,  he  conveyed  to  Hannah 
A.  H.,  twenty-three  and  a  half  acres,  consideration  $700. 
On  the  26th  of  September,  he  conveyed  to  Hannah  A.  H. 
seventy-five  acres,  consideration  (5250.  In  November,  1864, 
he  conveyed  to  the  defendant  Lucinda,  sixty  acres,  consider- 
ation $2400.  That  on  the  18th  of  November,  1850,  he  con- 
veyed to  the  defendant  Oharles  H.,  135  acres,  consideration 
?1000 ;  and  on  the  5th  of  November,  1864,  he  conveyed  one 
other  piece  to  said  Charles  H.,  consideration  $2600.  That 
in  November,  1864,  he  conveyed  to  the  plaintifts  Almira  L. 
and  Caroline  H.,  240  acres,  consideration  $10,000 ;  and  on 
the  30th  of  November,  1864,  he  conveyed  to  them  thirty- 
three  acres,  consideration  $1320.  That  on  3d  of  Decem- 
ber, 1864,  he  conveyed  to  the  plaintifi'  Conley,  fifty  acres, 
consideration  $2000.  That  the  grantees  went  into  possess^ 
ion  of  the  several  pieces  of  land  conveyed,  and  were  still  in 
possession,  claiming  the  lands  under  the  said  conveyances. 
The  judge  ajso  found  the  following  conclusions  of  law : 
That  the  several  conveyances  set  forth  in  said  findings 
of  facts  were  made  by  said  William  L.,  in  his  lifetime,  by 
way  of  advancement  to  the  respective  grantees,  as  follows : 


1.  To  Chester  L.  Hobart,  the  sum  of      .    . 

.  «7,202 

2. 

"  Byron  F.  Hobart,             "        ... 

.    4,000 

3. 

"  Hannah  A.  H.  Allington,  the  sum  of 

.    5,950 

4.    ' 

"  Lucinda  Decker,  the  sum  of     .     .    . 

.    2,400 

5. 

"  Charles  H.  Hobart,      "        .... 

.    3,600 

6.    ' 

"  Almira  L.  Lane,           "        .... 

.    5,660 

7.    ' 

"  Caroline  H.  Doubleday,  the  sum  of  . 

.    5,660 

8. 

"  William  L.  Conley,                  « 

.    2,000 

That  the  lands  described  in  the  complaint  descended  to 
the  heirs  at  law  of  William  L.  Hobart,  as  therein  stated. 
That  the  part  or  share  belonging  to  the  plaintiffs  and  other 
parties  to  this  action,  are  correctly  stated  and  set  forth  in 
the  complaint.  That  the  plaintiffs  were  entitled  to  judg- 
ment for  partition,  as  demanded  in  the  complaint.    And 
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it  appearing  that  partition  thereof  could  not  be  made,  the 
land  was  directed  to  be  sold  under  the  direction  of  The- 
odore M.  Brown,  referee,  and  the  proceeds  of  said  sale, 
after  deducting  costs  and  charges,  were  directed  to  be 
brought  into  court,  to  abide  its  further  order. 

And  the  referee  was  directed  to  make  a  report  of  his 
doings ;  all  other  questions  in  the  action  to  be  reserved 
until  the  coming  in  of  said  report 

Upon  filing  said  findings,  a  judgment  was  entered,  on 
January  11,  1870,  adjudging  that  the  parties  to  this  action 
were  seised  of  and  entitled  to  the  lands  and  premises  in 
the  complaint  thereinafter  described,  with  the  appurte- 
nances, as  tenants  in  common.  And  that  the  respective 
rights  and  interests  of  the  plaintiffs  and  defendants  therein 
are  stated  in  the  complaint,  and  in  the  finding,  that  is  to 
say,  each  of  the  plaintiffs  and  defendants  are  entitled  to  the 
equal  undivided  one  ninth  of  said  premises  as  children, 
and  grandchildren,  and  heirs  at  law  of  said  William  L. 
Ilobart,  deceased,  as  stated  in  the  complaint.  The  judg- 
ment then  described  certain  lands,  which  were  directed  to 
be  sold  under  the  direction  of  the  referee.  The  judgment 
contains  directions  to  the  referee,  &c.,  reserving  all  other 
questions  until  the  report  made  subsequent  to  the  confirma- 
ation  of  the  report  of  sale.  The  defendant  duly  excepted 
to  the  findings  and  conclusions  of  law. 

The  defendants  made  a  case  containing  the  evidence  and 
exceptions  taken  upon  the  trial,  and  appealed  to  the  gen- 
eral term  from  the  said  judgment,  and  from  an  order  made 
at  a  speci&l  term  confirming  the  referee's  report  of  sale. 

D.  B.  ProBieTy  for  the  appellants. 

I.  The  court  erred  in  sustaining  the  objections  to  the 
offer  on  the  part  of  the  defendants,  to  prove  the  allegations 
contained  in  the  third  answer  of  the  defendants ;  because, 
1st.  The  third  answer  contained  a  counter-claim  failing 
directly  within  the  first  subdivision  of  section  150  of  the 
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Code,  as  a  cause  of  action  connected  with  the  subject 
matter  of  the  allegations  set  forth  in  the  complaint.  {Mat- 
toon  V.  Bakery  24  How.  Pr.  329.)  The  complaint  alleges 
that  the  lands  mentioned  therein  were  the  only  lands 
owned  in  common  by  the  said  parties.  This  allegation 
was  substantially  denied  in  the  answer  of  the  defendants. 
If  the  facts  alleged  in  the  third  answer  were  true,  it  fol- 
lows that  the  plaintiffs  and  defendants  were  seised  of  the 
land  mentioned  and  described  in  said  third  answer,  in 
addition  to  those  mentioned  in  the  complaint  2d.  It  can- 
not be  successfully  denied  but  that  the  allegation  in  the 
third  answer  constituted  a  valid  cause  of  action  against  the 
plaintifis,  on  the  part  of  the  defendants,  to  which  the  same 
rules  of  pleadings  applicable  to  complaints  should  be  ap- 
plied, and  the  reply  of  the  plaintiffs  treated  the  same  as  an 
answer  to  a  complaint.  If  so,  then  it  follows  as  a  matter 
of  course  that  the  plaintiffs  having  replied  instead  of  de- 
murring to  the  third  answer,  can  only  avail  themselves  of 
the  objection  that  the  answer  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  If  there  was  any  other 
objection  to  the  third  answer,  the  plaintiffs  should  have 
demurred  to  the  same.  By  their  omission  to  demur,  they 
virtually  admit  that  the  subject  matter  contained  in  the 
third  answer  was  a  valid  counter-claim,  subject  only  to  in- 
quiry, whether  it  contained  facts  sufficient  to  constitute  a 
cause  of  action.  The  plaintiffs,  by  taking  issue  upon  the 
allegation  contained  in  the  answer,  are  estopped  from  in- 
sisting that  it  does  not  contain  a  valid  counter-claim.  The 
second  subdivision  of  the  150th  section  of  theOode  pro- 
vides that  the  defendant  may  set  up  as  many  counter- 
claims as  he  may  have,  whether  equitable  or  legal,  &c. 
The  153d  section  of  the  Code  provides  that  the  plaintiff 
may  demur  to  any  new  matter  or  counter-claim,  where 
upon  its  face  it  does  not  constitute  a  defense  or  counter- 
claim. It  would  seem  to  follow  that  if  the  third  answer 
did  not  contain  a  valid  counter-claim,  the  plaintiffs  should 
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have  demurred.  Failing  to  do  so,  and  taking  issue  upon 
the  allegations,  such  issue  should  have  been  tried  as  one 
of  the  issues  in  the  action.  (At/res  v.  O'FarreU  et  al,  10 
Bostv.  143.  Smith  v.  Countrf/many  30  N.  F.  655.)  3d.  It  was 
competent  for  the  defendants  to  show  that  the  plaintiff 
and  defendants  were  seised  as  tenants  in  common  of  other 
lands  than  those  mentioned  in  the  complaint  Any  evi- 
dence which  tended  to  establish  such  fact  was  manifestly 
proper.  The  fact  that  the  intestate  was  of  unsound  mind 
when  he  executed  the  deeds,  or  any  one  of  them,  would 
establish  the  fact  that  he  died  seised  of  the  land  mentioned 
in  said  deeds.  The  defendants  were  not  bound  to  establish 
the  fi^t  that  he  died  seised  of  other  lands,  in  any  particular 
way  or  manner.  The  fact,  when  established,  constituted 
a  defense  to  the  action. 

II.  The  court  erred  in  overruling  the  objection  on  the 
part  of  the  defendants,  to  the  plaintiffs  proving  the  con- 
veyance by  the  intestate,  by  parol.  No  rule  of  law  is  bet- 
ter settled  than  that  a  conveyance  of  real  estate  cannot  be 
proven  by  parol. 

III.  The  court  erred  in  sustaining  the  objection  on  the 
part  of  the  plaintiffs  to  the  question  put  to  the  witness 
Charles  Hobart,  as  to  whether  there  was  anything  said 
when  the  deed  was  given  to  him,  that  any  part  of  the  con- 
sideration was  to  be  an  advancement  to  the  witness.  This 
evidence  was  clearly  competent,  and  the  witness  was  com- 
petent to  testify  to  the  fact  The  second  answer  alleged 
that  JllOO  of  the  consideration  was  by  way  of  advancement 

IV.  The  court  erred  in  excluding  the  offer  of  the  defend- 
ants to  prove  what  the  intestate  said  about  the  advance- 
ment to  Benjamin,  at  the  time  of  the  conveyance  to  him. 
The  declarations  of  the  father  in  connection  with  the 
giving  of  the  deed  by  him  to  Benjamin,  were  certainly 
competent  for  the  purpose  of  proving  that  the  considera- 
tion or  some  part  thereof  was  by  way  of  advancement  to 
Benjamin.     {Hicks  v.  QHderdeeve^  4  Abb.  1,  5.) 
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V.  The  evidence  offered  on  the  part  of  the  defendants 
to  prove  that  William  L.,  the  father,  at  the  time  he  ex- 
ecuted the  deed  to  the  defendant  Lucinda  Decker,  was  of 
unsound  mind,  ought  to  have  been  received.  The  excep- 
tions to  the  refusal  of  the  court  to  receive  said  evidence 
were  well  taken.  The  defendants  in  their  third  answer 
allege  that  Lucinda  Decker  had  no  agency  in  procuring 
said  deed,  and  they  insist  that  the  deed  was  void  upon  the 
ground  that  the  grantor  was  of  unsound  mind  at  the  time 
of  the  execution  thereof.  It  was  certainly  competent  for 
the  defendant  to  prove  that  the  deed  to  Mrs.  Decker  was 
void,  and  that  she  did  not  claim  anything  under  the  same, 
or  show  any  other  fact  which  would  render  said  deed  null. 
Unless  the  deed  to  Mrs.  Decker  was  valid  and  passed  the 
title  to  her,  the  intestate  died  seised  thereof,  thus  showing 
that  the  plaintiffs  were  seised,  as  tenants  in  common,  of 
other  lands  than  those  mentioned  in  the  complaint. 

VL  The  conclusion  of  law  by  the  court,  that  lands  de- 
scribed in  the  complaint  descended  to  the  heirs  at  law  of 
the  said  William  Hobart,  as  therein  stated,  is  wholly  un- 
warranted by  the  facts  found,  and  is  in  contradiction 
therewith ;  because  the  complaint  alleges  that  the  plain- 
tiffs and  defendants  are  each  seised  in  fee,  and  entitled  to 
the  undivided  one  ninth  part  of  the  premises.  This  con- 
clusion of  law  wholly  ignores  the  fact  of  the  advancements 
found  by  the  court.  The  parties  advanced  weria  only  seised 
as  heirs  at  law,  subject  to  the  advancements  made  to  them 
respectively  ;  no  notice  whatever  is  taken  of  the  advance- 
ments in  the  conclusion  of  law  under  consideration. 

VIL  The  conclusion  of  law,  tiiat  the  part  or  share 
thereof  belonging  to  the  plaintiffs  and  other  parties  to  the 
action  are  correctly  stated  in  the  complaint,  and  that  the 
plaintiffs  are  entitled  to  judgment  for  partition  of  said 
lands  and  premises  between  the  parties  to  the  action,  as 
demanded  in  the  complaint,  is  erroneous,  and  in  direct 
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conflict  with  the  facts  found  and  conclusions  of  law — ^that 
the  plaintiflFs  had  been  largely  advanced.  The  complaint 
alleges  that  the  plaintiffs  are  each  entitled  to  one  ninth  of 
the  premises.  The  conclusion  of  law  is  that  they  are  each 
entitled  to  the  one  undivided  ninth  of  the  premises.  This 
conclusion  gives  to  the  plaintiffs  one  undivided  ninth  of 
said  premises  mentioned  in  the  complaint^  irrespective  of 
the  advancement  made  to  them,  although  some  of  the 
plaintiffs  had  been  advanced  in  a  sum  greater  than  the 
value  of  the  remaining  premises. 

Vm.  So  much  and  such  part  of  the  judgment  as  ad* 
judges  that  the  pai*ties  to  the  suit  ''are  seised  of  and  enti- 
tled to  the  lands  and  premises  in  the  complaint  mentioned, 
and  thereinafter  described,  as  tenants  in  common  in  fee 
simple,  and  that  the  respective  rights  and  interests  of  the 
respective  parties  are  as  stated  in  the  complaint  and  find- 
ing ;  that  is  to  say,  each  of  the  said  plaintiffs  and  defend- 
ants is  entitled  to  the  one  equal  undivided  one  ninth  part 
of  said  lands  and  premises^  as  children  and  grandchildren 
and  heirs  at  law  of  the  said  William  L.  Hobart,  deceased, 
as  stated  in  the  complaint^  and  is  seised  in  fee  as  tenant 
in  common,"  is  erroneous  and  wholly  unsupported  by  the 
findings  of  facts  and  the  evidence.  The  judgment  gives 
the  plaintitts  the  one  equal  undivided  ninth  of  the  prem- 
ises mentioned  and  described  therein,  irrespective  of  the 
large  advances  made  to  them  by  their  father  during  his  life, 
as  found  by  the  court.  While  the  judgment  remains  in 
force,  all  the  defendant  John  F.  Hobart  can  claim  under 
the  judgment,  is  the  one  ninth  of  the  proceeds  of  the  sale, 
notwithstanding  some  of  the  plaintiffs  have  already  been 
advanced  a  much  greater  sum  than  the  value  of  said  re- 
maining premises. 

Morris  Brown^  for  the  respondents. 
I.  The  first  exception  taken  on  the  trial,  was  to  the  re- 
fusal of  the  court  to  nonsuit  the  plaintiff  "for  want  of 
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proof  that  the  intestate  did  not  die  seised  of  any  other 
lands  in  this  State"  than  those  mentioned  in  the  com- 
plaint, and  erroneously  assumes  that  such  proof  is  neces- 
sary on  the  part  of  the  plaintiffs  to  make  out  a  case.  It 
is  nowhere  so  alleged  in  the  complaint,  and  if  it  was,  need 
not  be  proved.  The  affirmative  of  this  proposition  is  with 
the  defendants.  K  proved,  it  would  not  amount  to  a  de- 
fense to  the  action,  but  only  affect  the  question  of  costs. 
This  view  was  adopted  by  the  defense;  for  they  there- 
upon proceeded  to  give  evidence  tending  to  show  that  the 
intestate  died  seised  of  other  lands,  and  it  became  one  of 
the  litigated  questions  on  the  trial. 

n.  The  third  exception,  relating  to  the  exclusion  of 
evidence  to  prove  all  the  allegations  of  the  third  answer, 
was  not  well  taken,  because,  1st.  The  evidence  offered 
was  immaterial ;  it  related  to  lands  not  embraced  in  the 
complaint,  and  of  which  the  intestate  did  not  in  fact 
die  actually  seised  or  possessed,  but  to  lands  held  ad- 
versely. The  possession  of  the  grantees  was  under  claim 
of  title,  and  whether  with  or  without  a  valid  deed,  is 
adverse.  (JJlapp  v.  Bromaghamj  9  Cawen,  530.)  The  rule 
that  adverse  titles  are  not  to  be  tried  in  partition,  is 
not  changed  by  the  Code.  (Stryker  v.  Lynch,  11  N.  T. 
Leg.  ObB.  116.)  Section  16,  2  R,  S.  320,  authorizes  two 
defenses  to  the  action  of  partition,  in  addition  to  which 
the  defendants  may  allege  anything  that  will  abate  the 
action,  or  bar  the  plaintiffs'  right  to  a  judgment  The 
allegations  of  the  third  answer,  proved,  would  not  amount 
to  a  defense — would  neither  abate  the  action  or  bar  a 
judgment.  The  prayer  of  that  answer  is,  "  that  judgment 
be  given,  that  the  lands  and  premises  mentioned  in  said 
third  answer  and  in  the  complaint  in  this  action,  be  par- 
titioned and  divided  among  the  heirs  at  law  of  said  Wm. 
L.  Hobart."  {Supreme  Court  BuleSj  77.)  K  the  exception 
should  be  regarded  as  well  taken,  the  judgment  of  sale 
and  all  proceedings  under  it  by  the  referee,  should  be 
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allowed  to  stand.  But  the  defendants  have  had  the  benefit 
of  all  .these  lands  allowed  to  them  by  way  of  advance* 
ment,  and  all  the  parties,  grantees,  have  been  charged 
with  their  value  in  the  judgment.  No  additional  benefit 
could  accrue  to  the  defendants  by  setting  aside  the  deeds. 
The  defendants  have  substantially  obtained  all  they  asked 
for,  and  should  be  content. 

in.  The  first  exception  is  to  the  finding  of  a  fact  not 
denied  in  the  answer.  The  second  exception  is  to  the 
finding  of  a  fact  admitted  in  the  answer;  and  the  third  is 
to  a  conclusion  of  law  necessarily  founded  thereon.  The 
fourth,  fifth  and  sixth  exceptions  are  to  difiPerent  provis- 
ions of  the  judgment,  all  of  which  are  abundantly  sus- 
tained by  the  findings  upon  which  the  judgment  was 
entered.  The  seventh  exception  is  to  that  portion  of  the 
judgment  ordering  a  sale  of  the  premises.  The  judgment 
in  this  respect  is  sustained  by  the  findings,  Which  them- 
selves are  founded  upon  the  evidence,  and  the  consent  of 
the  plaintifis'  counsel.  The  defendants  are  estopped  from 
this  exception  by  this  letter.  It  is  to  be  presumed  that 
the  findings  and  order  of  sale  are  founded  upon  proper 
proofs  or  inquiry  by  the  court.  (  Warfield  v.  Crancy  4  Keyeij 
462.)  If  it  is  alleged  that  the  judgment  is  erroneously 
entered,  upon  the  findings,  the  remedy  is  nojb  by  appeal, 
but  by  motion  to  correct  the  judgment.  {Campbell  v. 
AdamSy  38  Barb.  132.)  Again ;  the  court,  upon  appeal, 
may  order  a  decree  to  be  corrected,  in  conformity  with 
the  decision,  without  ordering  a  new  trial.  {Same  cases 
as  above.) 

By  the  Court,  Johnson,  J.  The  parties  to  this  action 
for  the  partition  of  land  are  the  heirs  at  law  of  William 
L.  Hobart,  deceased,  who  died  intestate ;  and  they  take 
title  to  the  lands  in  question,  by  descent,  as  such  heirs. 

The  complaint  alleges  that  each  pf  the  nine  parties, 
plaintiffs  and  defendants,  is  seised  in  fee  simple  of,  and 
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entitled  to,  one  equal  undivided  ninth  part  of  said  prem- 
ises. The  judge,  at  special  term,  before  whom  this^ action 
was  tried,  without  a  jury,  finds  as  matter  of  fact,  and 
holds  as  a  conclusion  of  law,  that  eight  out  of  the  nine 
parties  and  heirs,  as  aforesaid,  had  been  advanced  by  the 
intestate,  in  various  amounts,  each  of  which  differs  ma- 
terially from  the  others.  And  yet  he  holds  and  decides 
as  a  conclusion  of  law,  and  adjudges,  'Hhat  the  parts 
and  shares"  of  said  premises  ^'belonging  to  the  plaintiffs 
and  other  parties  to  the  action,  are  correctly  stated  and 
set  forth  in  the  complaint;"  and  ''that  the  plaintiffs  are 
entitled  to  judgment  for  partition  and  division  of  said 
lands  and  premises  between  them,  as  demanded  in  said 
complaint/'  Which  is,  that  partition  may  be  made  ac- 
cording to  the  rights  and  interests  of  the  several  parties, 
as  before  alleged.  The  judgment  or  decree  follows  the 
conclusion  of  law  in  this  respect,  and  adjudges  and  de- 
crees, that ''  each  of  said  plaintiffs  and  defendants  is  en- 
titled to  the  equal  undivided  one  ninth  part  of  the  said 
lands  and  premises."  No  notice  whatever  is  taken  of  these 
advancements,  in  the  decree,  or  in  the  conclusions  of  law, 
adjudging  the  rights  of  the  respective  parties,  but  each  is 
decreed,  and  adjudged,  to  be  entitled  the  same  as  though 
no  advancement  had  been  made.  This  is  manifest  error; 
and  the  exceptions  to  the  findings  and  conclusions  of  law 
in  this  regard  are  well  taken.  Each  of  the  parties,  as  has 
been  seen,  had  been  advanced  by  the  intestate,  except 
one,  who  had  not  been  advanced  at  all ;  and  those  who 
had  been  advanced  had  been  advanced  in  unequal  amounts. 
The  statute  (1  B.  S.  754,  §  23)  provides  that  the  value  of 
all  advancements,  so  made,  shall  be  reckoned  as  part  of 
the  real  and  personal  estate  of  the  intestate ;  and  if  any 
advancement  shall  be  equal  or  superior  to  the  amount  or 
share  which  the  child  so  advanced  would  be  entitled  to 
receive  of  the  real  and  personal  estate  of  the  deceased, 
then  such  child  and  his  descendants  shall  be  excluded 
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from  any  share  of  the  real  and  personal  estate  of  the  de* 
ceased^  By  section  24  of  said  statute,  it  is  provided  that 
in  case  the  advancement  is  less  than  such  share,  then  the 
child  so  advanced,  shall  be  entitled  to  receive  so  much 
only  of  the  personal  estate,  '^  and  to  inherit  so  much  only 
of  the  real  estate  of  the  intestate  as  shall  be  sufficient  to 
make  all  the  shares  of  the  children  in  such  real  and  per- 
sonal estate,  and  advancements,  to  be  equal,  as  near  as 
can  be  estimated."  It  is  quite  probable,  in  view  of  all  the 
facts  presented,  that  some  of  the  parties  to  the  action  have 
no  share  or  interest  whatever  in  the  lands  in  question ; 
and  it  is  quite  certain  that  the  shares  of  such  as  do  inherit 
are  altogether  unequal  in  proportion,  as  their  advance- 
ments all  differ  in  amount  The  party  who  has  not  been 
advanced  at  all,  has  inherited  much  the  largest  share,  and 
possibly  the  whole.  This  depends  upon  the  value  of  the 
premises,  as  compared  with  each  of  the  several  advance- 
ments. It  is  suggested  in  behalf  the  respondents,  that  in- 
asmuch as  the  lands  have  been  ordered  to  be  sold,  and 
the  proceeds  of  the  sale,  over  and  above  costs  and  ex- 
penses, brought  into  court,  the  rights  of  all  the  parties 
may  be  adjusted  properly  in  the  distribution  of  the  pro- 
ceeds. Not  so.  The  proceeds  can  only  be  distributed 
according  to  the  respective  rights  of  the  parties  as  ad- 
judged and  determined  by  the  decree  or  judgment.  Each 
party  will  necessarily  have  the  same  interest  in  the  pro- 
ceeds of  the  sale  that  he  had  in  the  land  sold.  The  diffi- 
culty is,  that  the  rights  and  interests  of  the  several  parties 
have  been  adjudged  and  decreed  to  be  altogether  different 
from  those  to  which  they  are  entitled  by  law ;  and  I  can 
see  no  way  by  which  this  error  can  be  remedied,  but  by  a 
reversal  of  the  judgment  and  the  ordering  of  a  new  trial. 
The  plaintiffs  should  have  demurred  to  the  third  an- 
swer, instead  of  taking  issue  upon  the  facts  and  allegations 
therein  contained,  by  replication.  I  incline  to  the  opinion, 
however,  that  the  court  properly  refused  to  hear  the  evi- 
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dence  offered  by  the  defendant  in  support  of  that  answer, 
as  wholly  irrelevant,  and  foreign  to  the  matter  pertaining 
to  the  right  of  action  alleged  in  the  complaint.  But  how- 
ever this  might  be,  the  error,  if  any,  of  the  ruling,,  was 
waived  and  abandoned  when  the  defendants  used  those 
conyeyances  to  establish  their  defense  of  advancements 
made  to  the  several  grantees,  by  them.  In  doing  this  they 
necessarily  affirmed  the  validity  of  the  conveyances,  and 
cannot  be  heard  to  complain  that  they  were  not  allowed 
to  contest  their  validity. 

We  are  also  of  the  opinion  that  the  order  confirming 
the  report  of  the  sale,  the  appeal  from  which  was  heard 
in  connection  with  the  appeal  from  the  judgment,  should 
be  reversed,  and  the  sale  set  aside  and  vacated.  It  was 
clearly  contrary  to  the  decree.  By  the  decree  the  referee 
was  required  to  pay  and  discharge,  out  of  the  proceeds  of 
the  sale,  all  taxes,  charges  and  assessments  which  might 
be  a  lien  on  the  premises.  Instead  of  this,  he  sold  sub- 
ject to  such  liens.  The  object  of  this  provision,  in  all 
decrees  of  this  kind,  is  to  insure  the  purchaser  a  per- 
fect title,  and  give  assurance  to  bidders  at  the  sale  that 
all  such  claims  are  to  be  extinguished  from  the  moneys 
paid  by  them  upon  their  bids.  The  sale,  as  made,  was 
calculated  to  alarm  bidders,  and  to  induce  them  to  bid  so 
as  to  leave  an  ample  margin  to  meet  the  contingencies  of 
the  existence  of  such  claims  to  an  unknown  and  consider- 
able amount  And  it  appears  to  have  had  that  effect 
As  the  judgment  is  reversed,  of  course  no  new  sale  can 
be  ordered. 

The  judgment  is  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event ;  and  the  order  con- 
firming the  report  of  sale  is  reversed,  and  the  sale  set 
aside  and  held  for  nought,  with  $10  costs  of  appeal,  to 
abide  the  event  of  the  action. 

[Fourth   Dbpabtkeht,  Gbhbbal    Tbbk,  at  OswegOi  October  8,  1870. 
MuUm,  P.  J.,  and  Johnson  and  Taleottf  Justices.] 
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Where  a  carrier  of  goods  notifies  the  consignee  of  their  arriTal,  and  that  they 
mnst  be  unloaded  and  taken  away  by  a  specified  day,  and  then  causes  the 
goods  to  be  unloaded  before  the  time  specified,  and  they  receive  ii^jury  in 
consequence  of  being  thus  unloaded,  the  carrier  is  liable,  as  such,  for  the 
damage  resulting  from  the  injury,  whether  guilty  of  negligence  or  not. 

If  the  goods  are  not  unloaded  until  after  the  expiration  of  the  time  fixed  for 
unloading  and  taking  them  away,  then  the  carrier  is  bound  to  exercise  such 
care  and  prudence  in  unloading  and  caring  for  them  afterwards,  and  before 
they  are  removed  by  the  owner,  as  a  person  of  ordinary  prudence  would 
take  of  his  own  property.  And  if  the  goods  are  injured  in  consequence  of 
the  carrier's  neglect  to  exercise  such  care  and  prudence,  the  carrier  is  liable 
to  respond  in  damages  for  the  injury. 

And  although  the  goods  are  not  taken  by  the  consignee  within  the  time  fixed 
for  their  removal,  and  he  either  neglects  or  reftises  to  take  them  within  such 
reasonable  time,  yet  the  carrier  has  no  right  to  cast  the  goods  away,  or  to 
throw  them  out,  or  leave  them  where  they  will  be  open  and  exposed  to 
injury  from  the  elements. 

In  such  a  case  it  is  the  duty  of  the  carrier  to  take  care  of  them  for  the  owner. 
And  if  he  neglects  this  duty  he  will  be  held  liable  for  the  damages  arising 
from  a  want  of  such  care. 

This  care  must  be  such,  at  least,  as  a  prudent  and  carejf^l  man  would  take  of 
his  own  property  of  like  description. 

A  common  carrier  may  discharge  his  liability  entirely,  by  placing  the  goods  in 
a  warehouse  at  the  place  of  destination,  or  by  delivering  them  safely  to  some 
responsible  third  person  who  will  undertake  to  keep  them  safely,  and  de- 
liver them  to  the  consignee  when  called  for,  in  case  the  consignee  cannot  be 
found,  or  he  refuses  or  neglects  to  take  them  away  within  a  reasonable  Ume 
after  tender  or  noUoe. 

After  the  arrival  of  goods  carried  by  a  railroad  company,  at  their  place  of 
destination,  and  notice  to  the  consignee,  the  latter  commenced  removing 
them,  but  residing  at  a  distance  of  twenty  miles  A*om  the  depot,  with  only 
one  team,  he  could  not  conveniently  take  more  than  one  load  per  day.  The 
goods  were  not  put  into  a  warehouse,  or  left  with  a  third  person  for  the 
owner,  but  were  thrown  out  of  the  car,  upon  the  ground,  on  the  company's 
premises,  and  by  the  directions  of  their  agent ;  and  while  in  this  situation, 
were  wet  and  damaged  by  the  rain,  for  want  of  shelter.  In  an  action  by 
the  owner,  to  recover  damages  of  the  company,  it  wot  held  that  the  question 
whether  the  defendant  had  taken  proper  care  of  the  goods,  and  whether 
they  had  been  ii\jured  by  reason  of  their  not  having  been  properly  cared 
for,  was  a  question  for  the  jury,  and  it  was  properly  submitted  to  them. 

The  duty  of  a  carrier  is  not  fully  discharged  by  transporting  the  goods  and 
giving  notice  of  their  arrival,  to  the  consignee;   but  continuee   until  he 
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has  taken  care  of  (he  goods,  by  placing  them  in  a  safe  place,  or  in  safe 
hands,  for  the  consignee. 
A  carrier  of  goods  is  bound  either  to  deliver  them  to  the  consignee  personally, 
or  to  give  him  notice  of  the  arrival  thereof 

THIS  action  was  brought  to  recover  of  the  defendant, 
as  a  eommon  carrier,  damages  for  so  ^^  carelessly  un- 
loading "  a  lot  of  hides  at  the  defendant's  Savona  station 
that  they  were  spoiled.  On  the  trial  it  appeared  that  the 
defendant  as  a  common  carrier  undertook,  in  I^ovember, 
1868,  to  transport  a  lot  of  hides  for  the  plaintiff,  from 
'New  York  to  Savona ;  that  the  hides  arrived  in  the  de- 
fendant's car,  at  that  station,  on  Monday  the  9th  day  of 
November.  It  appeared  also  that  hides  had  been  previ- 
ously transported  by  the  defendant  to  that  station  for  the 
plaintiff,  but  never  stored.  On  this  occasion  there  was  no 
room  in  the  defendant's  storehouse  for  them.  On  the 
Monday  of  their  arrival  the  plaintiff's  agent  was  notified 
of  their  arrival ;  and  that  the  car  containing  them  would 
be  wanted  on  the  following  Thursday;  a  printed  no- 
tice from  the  defendant,  containing  amongst  other  things, 
notice  that  the  defendant  reserved  the  right  to  unload 
after  the  expiration  of  twenty-four  hours,  in  the  most  con- 
venient place  for  the  company,  charging  the  consignee  for 
the  same,  and  that  the  company  would  not  be  responsible 
for  damage  resulting  therefrom,  was  at  the  same  time 
handed  to  the  plaintiff's  agent.  The  plaintiff,  by  the 
same  agebt,  on  that  day  (Monday)  or  on  the  following 
day  (Tuesday)  paid  $60.62,  being  the  freight  upon  the 
hides,  at  which  time  the  car  door  was  unlocked  and  a  load 
taken  by  him.  The  hides  which  the  plaintiff  omitted  to 
remove  from  the  car  were  unloaded  upon  the  ground  near 
the  depot  There  was  a  conflict  in  the  evidence  as  to 
whether  the  hides  were  unloaded  on  or  before  Thursday, 
the  time  at  which  the  plaintiff  was  notified  the  car  would  be 
wanted.  The  plaintifi''s  witness  testified  that  on  Wednes- 
day they  were  strown  upon  the  ground,  while  on  the  other 
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hand  the  defendant's  witnesses  testified  that  they  were  not 
unloaded  until  Thursday  afternoon,  and  were  carefully 
piled  on  the  ground.  They  were,  nevertheless,  after  being 
unloaded,  wet  and  damaged  for  want  of  shelter.  Upon 
this  state  of  facts  the  defendant's  counsel  asked  the  judge 
to  charge  the  jury  :  That  after  notice  of  the  arrival  of 
the  hides,  and  reasonable  time  for  their  removal,  the  de- 
fendant was  not  required  to  unload  them  in  a  place  pro- 
tected from  the  storm  unless  it  had  such  a  place  prepared. 
The  court  did  not  so  charge,  bat  on  the  contrary,  charged, 
that  although  the  defendant's  relation  to  these  hides,  as  a 
common  carrier,  had  ceased,  they  were  "  liable  to  the 
plaintiff  for  any  damages  which  resulted  to  the  plaintiff 
for  a  lack  on  the  part  of  the  defendant,  of  ordinary  care 
and  prudence  in  the  custody  and  treatment  of  the  prop- 
erty ;"  and  that  if  the  hides  were  not  unloaded  until 
after  the  time  when,  by  the  notice  given  to  the  plaintiff,  he 
was  permitted  to  leave  them  in  the  car,  then  the  question 
would  be,  whether  in  such  unloading,  the  defendant  exer- 
cised ordinary  care  and.  prudence  in  the  care  and  treatment 
of  the  property,  such  as  an  ordinarily  careful  man  would 
take  of  his  own  property ;"  and  further  on  in  his  charge,  he 
stated  that  there  were  platforms  about  the  buildings  upon 
which  hides  might  have  been  piled,  with  more  or  less  in- 
convenience to  the  defendant's  business;  that  there  was 
lumber  about  there  from  which  a  platform  might  have 
been  made,  and  the  hides  covered,  and  that  it  was  for  the 
jury  to  say,  under  all  the  circumstances,  whether  the  de- 
fendant used  the  ordinary  care  and  prudence  he  was  bound 
to  use;  that  if  they  were  unloaded,  after  the  time  fixed, 
and  disposed  of  without  ordinary  care  and  prudence,  the 
defendant  was  liable. 

The  defendant's  counsel  requested  the  court  to  charge 
the  jury,  in  substance,  that  the  law  did  not  require  the 
unloading  to  be  in  a  place  protected  from  the  storm,  unless 
the  defendant  had  such  a  place  prepared  and  not  occu- 
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pied  by  other  freights;  but  that  the  only  want  of  care  for 
which  the  defendant  was  responsible^  was  carelessness  in 
the  manner  of  unloading.  The  coart  refused  so  to  charge, 
and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  further  requested  the  court  to 
charge  the  jury,  that  there  was  no  duty  upon  railway  car- 
riers to  store  goods,  after  the  consignee  had  notice  of  their 
arrival,  and  a  reasonable  time  to  remove  them.  The  court 
declined  so  to  charge,  and  the  counsel  for  the  defendant 
excepted;  and  he  also  excepted  to  the  refusal  of  the  judge 
to  charge  each  of  the  following  propositions,  viz :  That 
there  was  no  duty  upon  the  defendant  to  store  hides  after 
the  plaintiff  had  notice  of  their  arrival,  and  reasonable 
time  to  remove  them ;  and,  that  after  notice  of  the  arrival 
of  the  hides,  and  a  reasonable  time  for  their  removal,  the 
defendant  was  not  required  to  unload  them  in  a  place  pro- 
tected from  the  storm,  unless  it  had  such  place  prepared. 

The  defendant  also  excepted  to  that  portion  of  the 
charge  of  the  judge,  in  which  he  instructed  the  jury,  that 
if  the  hides  were  not  unloaded  until  after  the  time  when, 
by  the  notice  given  to  the  plaintiff,  he  was  permitted  to 
leave  them,  that  the  question  would  then  be,  whether  in 
such  unloading,  which  the  defendant  had  the  right  to  do 
after  the  expiration  of  the  time,  the  defendant  exercised 
ordinary  care  and  prudence  in  the  care  and  treatment  of 
the  property,  and  that  ordinary  care  and  prudence  was  such 
care  and  prudence  as  an  ordinarily  careful  man  would 
take  of  his  own  property. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff, 
for  $800.  Thereupon  the  defendant,  at  the  same  circuit, 
made  a  motion,  which  was  entertained  by  the  judge  who 
tried  the  cause,  for  a  new  trial,  as  well  upon  the  excep- 
tions taken,  as  for  excessive  damages.  This  motion  was 
denied,  and  the  case  and  exceptions  ordered  to  be  heard 
at  the  general  term,  in  the  first  instance. 
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D.  Bumsey,  for  the  plaintiff. 

I.  The  several  objections  taken  by  the  defendant  to  the 
evidence  were  properly  overruled.  The  evidence  was  rel- 
evant to  show  that  there  was  no  negligence  on  the  part 
of  the  plaintiff,  and  as  bearing  directly  upon  the  question 
of  damages.  Handmore  swore  that  he  could  have  drawn 
a  hundred  hides  had  they  been  dry,  and  only  half  that 
number  after  they  were  wet  This  increase  in  the  cost 
of  transporting  the  hides  was  clearly  an  item  of  damage, 
and  the  evidence  offered  was  competent  as  showing  the 
measure  of  damages  in  that  respect.  {Brtggs  v.  N.  T, 
Central  B.  B.  Co,y  28  Barb,  515.)  The  increase  in  the  cost 
of  transportation  of  the  hides  to  Tyrone,  by  reason  of 
their  being  wet,  was  a  direct  and  necessary  result  of  their 
wetting.  (2  Oreenl.  Ev.  §  268,  a.  Sedgwick  on  Measure  of 
JDamageSf  359.)  But  though  this  evidence  may  not  have 
been  properly  admitted,  it  could  do  the  defendant  no  harm, 
and  is  not  cause  for  granting  anew  trial.  (Benjamin  v. 
Smithy  12  Wend.  404.  Broum  v.  Hoburger,  52  Barb.  15. 
Bundle  v.  Allison,  34  JV;  T.  180.  Patterson  v.  O'Eara^ 
2  JS.  D.  Smith,  58.) 

n.  The  exception  to  the  charge  that  the  defendant 
was  bound  to  exercise  ordinary  care  and  prudence  after 
its  liabilities  as  common  carrier  had  determined,  was  not 
well  taken.  (TJiomas  v.  Boston  and  Providence  B.  B.  Co.,  10 
Mete.  472.  GooJd  v.  Ohapin,  10  Barb.  612,  616.  8.  0.  20 
JV.  T.  259.  Story  on  Bailments,  §  448.)  These  authorities 
all  hold  that  the  carrier,  after  his  liability  as  carrier  has 
ceased,  becomes  liable  as  warehouseman.  But  warehouse- 
men are  liable  for  ordinary  neglect,  and  they  are  bound 
to  ordinary  care,  skill  and  diligence.  {Story  on  Bailments, 
§  444  Powers  v.  Mitchell,  3  Sill,  545.  Piatt  v.  Hibbard, 
7  Cowen,  497.    2  Kent's  Com.  591.) 

III.  The  request  to  charge  that  the  cases  referred  to  by  the 
plaintiff's  counsel  did  not  require  the  unloading  to  be  in  a 
place  protected  from  storm,  unless  the  defendant  had  a  place 
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prepared,  &a,  was  properly  refused.  There  is  nothing  in 
the  case  upon  which  this  request  could  be  based.  (Oity  of 
N.  r.  V.  Price,  5  Sandf,  642.   Beviam  v.  Berry,  55  Barh.  620.) 

lY.  The  request  to  charge  that  the  defendant  was  not 
bonnd  to  deliver  to  the  consignee  personally,  or  to  give 
notice  of  the  arrival  of  the  goods,  was  properly  refused. 
If  a  charge  of  the  court  contains  two  propositions,  and  is 
excepted  to  generally,  if  one  of  the  propositions  is  true, 
the  verdict  will  not  be  set  aside  for  error  id  the  other 
proposition.  {Hart  v.  B.  and  S,  B.  B.  Co,,  4  Seld,  37. 
J<me$  V.  Osgood,  2  id.  233.  Haggart  v.  Morgan,  1  id.  422« 
CaldwM  V.  Murphy,  1  Kern.  416.)  But  the  carrier  is  bound 
either  to  deliver  the  goods  to  the  consignee  personally,  or 
to  give  notice  to  the  owner  or  consignee  of  the  arrival  of 
the  goods.  {GHbson  v.  Culver,  17  Wend.  305.  Miller  v.  S.  N. 
Co.,  10  N.  r.  431,  439.  Price  v.  Powell,  3  id.  328,  326. 
MeDenald  v.  W.  B.  B.  Corp.,  34  N,  Y.  497,  501.  Northrop 
V.  Syracuse,  &c.  B.  B.  Co.,  5  Ahh.  Pr.  N.  S.  425,  432. 
2  Kent^B  Com.  605.)  But  the  case  shows  that  the  consignee 
had  notice,  and  a  time  limited  for  him  to  take  the  goods 
away.  Therefore  the  refusal  to  charge  could  have  done 
the  defendant  no  harm,  although  the  request  had  been 
correct;  and  it  was  proved  that  the  plaintiff  had  an  agent 
at  the  depot  on  the  day  the  hides  arrived,  to  inquire  for 
them,  and  who  received  notice.  A  judgment  will  not  be 
reversed  for  a  technical  error,  which  the  court  can  see  did 
or  could  do  the  party  complaining  of  it  no  injustice. 
(Court  o/App.  June  30,  1870.     2  Alb.  Law  Jour.  69.) 

V.  The  court  was  correct  in  refusing  to  charge  that  the 
liability  of  the  defendant  as  warehousemen  continued  for 
only  a  reasonable  time.  Such  liability  continues  until  the 
carrier  is  legally  discharged.  (Ooold  v.  Chapin,  20  N.  T. 
259.)  <^  Suppose  the  consignees  had  been  dead  or  absent, 
or  had  refused  to  receive  the  goods  in  store,  what  would 
have  been  the  carrier's  duty  ?  Certainly  he  would  have 
no  right  to  leave  them  on  the  wharf  or  in  the  street  with- 
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out  protection.  He  would  not  be  justified  in  abandoning 
the  goods."  (Ostrander  v.  Brown^  15  John,  39,  43.)  The 
carrier  may  certainly  terminate  his  liability  as  carrier  by 
placing  the  goods  in  store  with  a  third  person  for  the 
owner.  {Fi%k  v.  Newton^  1  Denioj  45.)  But  if  they  deposit 
the  goods  in  their  own  warehouse,  their  liability  as  ware- 
housemen commences  after  the  consignee  has  a  reasonable 
time  to  take  the  goods  away,  and  continues  until  dis- 
charged by  law.  (Goold  v.  Chapin,  10  Barb.  612,  617. 
Northrop  v.  Syracuse^  dee.  R.  B.  Co.^  5  All.  N.  8.  425. 
Thomas  v.  Boston^  <te.  B.  R.  Corp.  10  Mete.  472,  477.  Nor- 
way Plains  Co.  v.  Boston  Hind  Maine  B.  R.  Co.,  1  Orayy  263.) 
In  this  last  case  the  court  say :  "  It  is  the  duty  of  the 
company  to  store  them  and  preserve  them  safely,  ready  to 
be  delivered,  and  actually  deliver  them  when  duly  called 
for  by  parties  authorized  to  receive  them ;  and  for  the 
performance  of  these  duties  after  the  goods  are  delivered 
from  the  cars,  the  company  are -liable  as  warehousemen  or 
keepers  of  goods  for  hire."  And  this  seems  to  be  received 
as  law,  as  far  as  quoted  in  McDonald  v.  TT.  B.  Corp.^  (34  N.  T. 
503,)  and  in  Northrup  v.  Syracuse^  cfe(?.,  R.  B.  Co.y  {supra.) 

VI.  The  refusal  of  the  court  to  charge  that  there  was  no 
duty  upon  railway  carriers  to  store  goods  after  their  con- 
signee had  notice  of  their  arrival  and  a  reasonable  time  to 
remove  them,  was  correct.  {Ostrander  v.  Brown^  15  John. 
39.  Angell  on  Carriers,  §  75.  2  Kent's  Com.  605.  Ooold 
v.  Chapin,  supra.  Kimball  v.  W.  B,  Corp.,  6  Cray,  542.- 
Powell  V.  Myersy  26  Wend.  591.) 

VII.  The  exception  to  the  refusal  of  the  court  to  charge 
that  if  the  hides  were  not  unloaded  until  Thursday  after- 
noon, as  stated  by  the  defendant's  witnesses,  the  plaintiff 
could  not  recover,  was  not  well  taken.  1.  The  defendant's 
liability  as  a  common  carrier  continued  for  a  reasonable 
time.  {Price  v.  Powell^  3  N.  T.  322.  McDonald  v.  W.  B. 
Corp.,  34  N.  T.  497,  501.)  The  defendant  had  set  Thurs- 
day  as  a  reasonable  time  to  take  the  hides  away,  and  was 
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liable  as  carrier  until  the  expiration  of  that  time.  2.  Ad- 
mitting that  the  defendant  had  gained  the  right  to  un- 
load the  hides  on  Thursday,  yet  if  it  was  negligently  done, 
BO  that  they  were  injured  by  it,  the  request  was  properly 
refused.  The  defendants  were  liable  for  ordinary  neglept, 
though  their  extraordinary  liability  had  ceased,  and  the 
court  so  charged.  {Goold  v.  Ghapin^  10  Barh.  612.  Piatt 
V.  RMard,  7  Cotoeny  497.)  The  evidence  shows  that  the 
hides  were  peculiarly  susceptible  to  injury  by  wet,  and 
that  they  were  not  stacked  or  covered  up.  For  this  reason, 
that  the  proposition  was  not  right  in  every  aspect,  the 
refusal  so  to  charge  was 'correct  {Doughty  v.  Hopey  3  Denio^ 
694.    1  N.  Y.  79.) 

Vlli.  The  exception  to  the  refusal  to  charge  that  there 
was  no  duty  upon  the  defendant  to  store  the  hides  after  the 
plaintiff  had  notice  of  their  arrival,  and  reasonable  time  to 
remove  them,  was  not  well  taken.  {See  authorities  cited 
under  6th  point) 

IX.  The  exception  taken  to  the  refusal  to  charge  that 
after  notice  of  the  arrival  of  the  hides,  and  reasonable  time 
for  their  removal,  the  defendant  was  not  required  to  un- 
load them  in  a  place  protected  from  storm,  unless  it  had 
such  place  prepared,  was  not  well  taken.  {Goold  v.  Cfhapin^ 
9upra.  Powers  v.  Mitchell,  3  HUl,  645.)  The  proprietors 
of  a  railroad  are  liable  for  want  of  ordinary  'care  in  their 
servants,  in  unloading  freight  from  their  cars,  and  if  dam- 
age occurs  through  want  of  sach  care,  they  are  responsible 
therefor.  {Kimball  v.  W.  B.  B.  Go'.,  6  Oray,  642.)  It  will 
not  be  denied  that  there  was  negligence  in  unloading 
these  hides  in  an  exposed  place.  It  was  not  such  care  as 
an  ordinarily  careful  man  would  take  of  his  own  property. 

X.  The  last  exception  was  not  well  taken.  It  has  been 
shown  that  the  defendant,  after  its  extraordinary  liability 
had  ceased,  was  liable  as  warehouseman,  and  that  in  that 
capacity  it  was  held  to  ordinary  care  and  prudence ;  and 
ordinary  care  and  prudence  was  properly  defined  as.  such 
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^^as  an  ordinarily  careful  man  would  take  of  his  own 
property."  {Shear,  d  Bed.  on  Neg.  18,  §  20.  ExpreeB  Qo. 
V.  Kountze  BrotherSj  8  Wall.  U.  S.  342.) 

XL  There  can  be  no  doubt  of  the  defendant's  negli- 
gence in  the  management  of  these  hides.  They  were 
thrown  out  on  the  ground,  and  not  stacked  up  so  as  to 
keep  them  dry,  and  Moore  swears  that  he  might  have  had 
it  done  without  trouble,  but  he  didn't  think  of  it  It  had 
rained  the  night  they  were  thrown  out.  1.  The  plaintiff 
was  not  guilty  of  negligence.  The  evidence  shows  that 
the  weather  was  very  bad,  and  that  the  hides  were  as  well 
cared  for  as  could  be  done  with  the  means  at  the  plaintiff's 
command ;  that  they  were  sorted,  and  the  wettest  put  into 
the  vats ;  and  that  the  plaintiff  tried  to  preserve  them,  all 
he  could.  The  court  will  not  interfere  with  the  verdict 
of  a  jury  unless  there  is  such  a  preponderance  of  jevidence 
against  it,  as  to  induce  them  to  think  that  the  verdict 
originated  either  in  passion,  prejudice  or  mistake.  (Jfur* 
phtf  V.  BokeTy  3  Bob,  1.    Bart  v.  Farmers*  Bank^  27  Barl.  337.) 

Xn.  The  damages  were  not  excessive.  The  loss  as 
sworn  to  by  the  plaintiff  was  ^45,  and  none  of  this  loss  was 
chargeable  upon  him.  * 

O,  M.  IHveny  for  the  defendant. 

L  The  cotfrt  erred  in  submitting  to  the  jury  the  ques- 
tion whether  in  unloading  the  hides  after  the  expiration 
of  the  time  the  plaintiff  was  permitted  to  leave  them  in 
the  car,  the  defendant  exercised  that  ordinary  care  and 
prudence  in  the  care  and  treatment  of  them,  which  an 
ordinarily  careful  man  would  take  of  his  own  property ; 
as  well  as  in  its  refusal  to  charge  that  the  defendant,  after 
the  time  for  their  removal,  was  not  required  to  unload 
them  in  a  place  protected  from  the  storm,  unless  it  had 
one  provided.  1.  Railway  warehouses  are  for  the  conve- 
nience of  the  company  in  receiving,  weighing,  billing, 
loading  and  unloading  goods.     {Bedf.  on  Carriers^  §  110.) 
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The  refusal  to  charge,  and  the  charge  taken  as  a  whole, 
amounts  to  this,  that  if  the  defendant  had  no  depot  or  shed 
in  or  under  which  the  hides  c()uld  be  unloaded  secure  from 
the  storm,  they  were  bound  to  make  one.  No  case  has 
gone  80  far.  The  case  of  Kimball  v.  The  Wegtem  Railroad 
Company^  (6  Orayj  542,)  does  not  go  that  length.  That 
was  a  case  of  shipment  of  lumber ;  the  carelessness  com- 
plained of  was  in  unloading  freight,  and  thus  probably 
splitting,  or  in  some  way  damaging  it  in  the  act  of  unload- 
ing. The  case  of  OBtrander  v.  Brown,  (15  John.  39,)  was 
decided  on  the  ground  that  delivery  had  not  been  com- 
pleted. In  Moses  v.  Bost,  and  Maine  B.  B.  Go.,  (32  N.  H. 
523,)  the  goods  were  not  ready  for  delivery.  In  Norway 
Flaws  Co.  V.  B.  and  M.  B.  B.  Co.,  (1  Gray,  263,)  and 
Thomas  v.  Boston  and  Providence  B.  B.  Go.,  (10  Mete.  472,) 
the  defendants  had  warehouses.  In  Smith  v.  Nashua  and 
Lowell  B.  B.  Co.,  (7  Foster,  86,)  the  defendant  was  held 
liable,  not  because  bound  to  store,  but  because  it  did 
store.  2.  There  was  no  duty  on  the  defendant  to  store 
the  hides  after  the  time  given  the  plaintiff  to  remove  them. 
{Becff.  on  Carriers,  §§  110,  111 ;  note  15,  §  120.  2  Bedf.  on 
BdUways,  57,  M  ed.  Smith  v.  N  and  L.  BaUway  Co.,  7  Fos^ 
ter,  86,  92-96.  Lewijs  v.  Western  B.  B.  Co.,  11  Mete.  509. 
N.  A.  and  S.  B.  B.  Co.  v.  Campbell,  12  Ind,  55-60.  Shep-- 
herd  V.  Bristol  and  Exeter  Bailway  Co.^  Law.  Bep.  3  Fxch.  189. 
Labor  v.  Taber,  35  Barb.  305.) 

n.  The  plaintiff  was  fully  apprised  by  notice  to  his 
agent  that  the  hides  would  be  unloaded  in  the  most  con- 
venient place  for  the  company,  within  twenty-four  hours. 
Extending  the  time  until  Thursday  did  not  waive  the  effect 
of  the  notice,  but  left  it  operative  as  notice  that  the  hides 
would  be  thus  unloaded  on  that  day,  and  that  the  company 
would  not  be  responsible  for  damage  resulting  therefrom. 
And  for  this,  if  no  other  reason,  the  court  erred  in  refiis* 
ing  to  charge  that  the  defendant  was  not  required  to  un« 
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load  them  in  a  place  protected  from  the  storm,  unless  it 
had  such  place  prepared. 

By  the  Oourtj  Johnson,  J.  The  only  questions  made  by 
the  points  of  the  defendant's  counsel  are  those  arising 
upon  exceptions  to  the  charge,  and  to  the  refusals  to  charge 
as  requested.  The  court  charged  the  jury,  1st.  That  if 
the  defendant  caused  the  goods  to  be  unloaded  before  the 
time  it  had  fixed  for  having  them  unloaded  and  taken 
away,  and  they  received  injury  in  consequence  of  being 
thus  unloaded,  the  defendant  was  liable  as  a  common 
carrier  for  the  damage  resulting  from  the  injury,  whether 
it  had  been  guilty  of  negligence  or  not.  And,  2d.  That  if 
the  goods  were  not  unloaded  until  after  the  expiration  of  the 
time  fixed  for  unloading  and  taking  them  away,  then  the 
defendant  was  bound  to  exercise  such  care  and  prudence 
in  unloading  and  caring  for  them  afterwards,  and  before 
they  were  removed  by  the  owner,  as  a  person  of  ordinary 
prudence  would  take  of  his  own  property;  and  if  the 
goods  were  injured  in  consequence  of  the  defendant's 
neglect  to  exercise  such  care  and  prudence,  it  would  be 
liable  to  respond  in  damages  for  such  injury.  No  excep- 
tion was  taken  to  the  first  proposition  of  the  charge ;  but 
to  the  second  proposition  exception  was  taken,  and  the 
questions  involved  were  presented  in  various  forms,  by 
requests,  and  exceptions  to  refusals  to  charge  as  requested. 
The  jury  rendered  a  verdict  for  the  plaintiff,  and  of  course 
found  the  facts  embraced  in  one  or  the  other  of  the  prop- 
ositions to  be  true. 

The  question  therefore  arises,  whether  the  second  prop- 
osition was  erroneous  in  point  of  law.  I  think  both 
were  entirely  sound.  But  assuming  that  the  goods  were 
not  taken  by  the  owner  and  consignee,  within  the  time 
fixed  for  their  removal,  and  that  he  either  neglected  or 
refused  to  take  them  within  such  reasonable  time,  what 
then  became  the  duty  of  the  defendant  as  a  common 
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carrier?  Clearly  it  had  no  right,  in  such  a  case,  to  cast 
the  goods  away,  or  to  throw  them  out,  and  leave  them 
where  they  would  be  open  and  exposed  to  injury  from  the 
elements.  All  the  text  books  and  authorities  wilji  be 
found  to  agree,  that  in  such  a  case  it  is  the  duty  of  the 
carrier  to  take  care  of  them  for  the  owner.  And  if  he 
neglects  this  duty  of  taking  care  of  the  goods,  he  will  be 
held  liable  for  the  damages  arising  from  a  want  of  such 
care.  {Story  on  Bailments^  §  545.  Fi%k  v.  Newton,  1  Denio, 
45.  Oitrander  v.  Brotony  15  John,  43.  Ooold  v.  Chapin^ 
20  N.  Y.  259.  S.  O.  10  Barb.  612.)  This  care  must,  un- 
questionably, be  such  at  least  as  a  prudent  and  careful 
man  would  take  of  his  ot^n  property,  of  like  description. 
A  common  carrier  may  discharge  his  liability  entirely,  by 
placing  the  goods  in  a  warehouse  at.  the  place  of  destina- 
tion, or  by  delivering  them  safely  to  some  responsible 
third  person,  who  will  undertake  to  keep  them  safely,  and 
deliver  them  to  the  consignee  when  called  for,  in  case  the 
consignee  cannot  be  found,  or  he  refuses  or  neglects  to 
take  them  away  within  a  reasonable  time  after  tender  or 
notice.  The  goods,  confessedly,  were  not  put  into  a  ware- 
house, or  left  with  a  third  person  for  the  owner,  but  were 
thrown  out  of  the  car  upon  the  ground,  on  the  defendant's 
premises,  and  by  the  directions  of  its  agent. 

The  plaintiff,  who  resided  and  had  his  place  of  business 
20  miles  from  the  defendant's  depot,  was  then  engaged  in 
removing  the  goods  with  his  own  team,  and  could  not,  as  it 
appears,  conveniently  take  more  than  one  load  per  day.  In 
this  aspect  of  the  case,  the  question  arose  whether  the  de- 
fendant had  taken  proper  care  of  the  goods  for  the  plain- 
tiff, and  whether  they  had  been  injured  by  reason  of  their 
not  having  been  properly  cared  for.  This  was  a  question 
for  the  jury,  and  it  was  properly  submitted  to  them.  The 
verdict  must  be  held  to  be  correct,  on*  whichever  of  the 
two  grounds  the  jury  placed  it. 

The  request  by  the  defendant's  counsel,  to  the  court,  to 
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charge  that  after  the  arrival  of  goods  and  notice  to  the 
consignee,  and  the  lapse  of  a  sufficient  time  to  remove 
them,  the  carrier  was  not  bound  to  store  them,  or  unload 
them  in  a  place  protected  from  the  storm,  unless  it  had 
such  place  prepared,  was  properly  refused.  The  very  point 
was  decided  the  other  way  in  Ostrander  v.  Brawny  {mipra.) 
It  is  well  settled  that  the  duty  of  the  carrier  is  not  fully 
discharged  in  such  a  case,  until  he  has  taken  care  of  the 
goods  by  placing  them  in  a  safe  place,  or  in  safe  hands,  for 
the  consignee. 

The  eourt  also  properly  refused  to  charge  that  the  de- 
fendant was  not  bound  to  deliver  goods  to  the  consignee 
personally,  or  to  give  notice  of  the  arrival  thereof.  The 
carrier  must  do  one  or  the  other  of  these  things.  The 
proposition  embraced  in  the  request  was,  that  he  was  not 
bound  to  do  either,  but  might  be  discharged  from  all  lia- 
bility without  doing  either.  But  the  question  did  not 
arise  in  the  case,  as  notice  was  given,  and  the  consignee 
-was  engaged  in  taking  the  goods,  when  the  defendant 
caused  them  to  be  unloaded.  It  was,  therefore,  a  mere 
abstract  proposition  having  no  bearing  upon  the  facts  of 
the  case ;  and  if  it  had  been  sound,  the  refusal  to  charge 
was  no  error  for  which  an  exception  will  lie. 

The  request  to  charge  that  if  the  hides  were  not  un- 
loaded until  Thursday  afternoon  the  plaintiff  could  not 
recover,  was  also  properly  refused.  The  court  had  laid 
down,  in  the  charge,  the  true  rule  of  law  on  that  subject. 
The  court  had  charged  the  jury  that  if  such  was  the  case, 
then  the  question  arose  as  to  whether  the  defendant  had 
taken  proper  care  of  the  property. 

The  verdict  as  to  damages  seems  to  be  fully  warranted 
by  the  evidence.  A  new  trial  must,  therefore,  be  denied, 
and  judgment  ordered  on  the  verdict. 

[Fourth  Dbpabtmbitt,  Gbnbbal  Tbbk,  at  Syracase,  NoTember  14, 1870. 
MuUin^  P.  J.,  and  Jokmon  and  TakoUi  Justices.] 
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Where  a  policy  of  insurance  against  loss  by  fire  runs  to  the  "  assured,  his  exec- 
utors, administratorB  and  assigns,"  an  action  is  properly  brought,  after  the 
death  of  the  assured,  in  the  name  of  his  administrator,  if  a  right  of  action 
has  accrued  to  any  one  by  reason  of  the  destruction  of  the  property  insured. 

The  administrator,  in  such  a  case,  prosecutes  for  the  benefit  of  the  person  or 
persons  entitled  to  the  moneys  recovered  on  account  of  such  loss ;  provided 
the  contract  remains  in  force ;  notwithstanding  the  diange  of  title  to  the 
property  insured. 

A  contract  of  insurance  provided  that  the  policy  should  not  be  assignable, 
before  or  after  loss,  without  the  consent  of  the  company,  manifested  in 
writing  thereon ;  that  "  in  case  of  assignment  without  such  consent,  whether 
of  the  whole  policy,  or  of  any  interest  in  it,  the  liability  of  the  company  shall 
then  cease ;"  that  "  in  case  of  any  sale,  transfer  or  change  of  title  in  the 
property  insured,  *  *  *  or  of  any  interest  therein,  such  insurance  shall 
be  void  and  cease ;"  and  that  "  in  case  of  the  entry  for  foreclosure  of  a 
mortgage,  or  the  levy  of  an  execution  or  attachment,  or  possession  by  another 
of  the  subject  insured,  without  the  consent  of  this  company,  indorsed  hereon, 
this  instrument  shall  immediately  cease."  The  policy  was  for  one  year  from 
December  7, 1867,  and  was  renewed  for  one  year  from  the  latter  date.  On 
the  2l8t  day  of  July,  1869,  and  during  the  life  of  the  policy,  the  assured 
died  intestate,  and  the  property  insured  descended  to  his  heirs  at  law.  On 
the  9th  of  November,  1869,  a  total  loss  of  the  property  by  fire  occurred. 
No  consent  had  been  indorsed  upon  the  policy,  by  the  company,  at  the  time 
of  the  fire,  and  there  had  been  long  before,  not  only  possession  by  others 
than  the  assured,  of  the  subject  insured,  but  a  complete  change  of  title,  also. 

Seld  that  the  policy,  by  the  clear  and  explicit  terms  and  provisions  thereof, 
became  void,  and  ceased  to  have  any  binding  force,  upon  the  death  of  the 
assured,  and  the  vesting  of  the  title  to  the  property  insured  in  his  heirs  at 
law.  That  this  was  a  change  of  title,  from  the  assured  to  others,  which 
brought  the  case  within  the  express  terms  of  the  policy. 

Stld,  abOi  that  the  possession  of  the  property  insured,  by  others  than  the 
insured,  without  the  consent  of  the  company  indorsed  upon  the  policy,  also 
produced  the  same  result.  It  put  an  end  to  the  contract,  and  rendered  it 
no  longer  obligatory. 

The  cases  of  Wffmm  v.  Wynum,  (26  N,  T,  258 ;)  Smith  v.  The  Saratoga  Mu.  Fir4 
jDm.  Cb.,  (1  BiUy  497 ;)  JPhelpt  v.  The  Qebhard  lire  Jha,  Co,,  (9  Borne,  404 ;)  and 
Bterbank  v.  The  Itockinsrham  Mu.  Fire  Ins.  Cb.,  (24  iV.  JZ.  660,)  commented 
upon,  and  distinguished  from  the  present. 

Where  the  description  of  the  property  insured  is  made  a  part  of  the  contract, 
and  a  warranty  by  the  assured,  and  it  is  expressly  provided,  among  other 
things,  that  in  case  of  any  misrepresentation  or  concealment,  or  omission  to 
make  known  any  fiust  which  increases  the  hazard,  the  insurance  shall  bo 
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yoid ;  and  the  property  is  described  and  insured  as  a  duftUing-home^  when  in 
fact  it  is  used  in  part  as  a  fofoon^  which  increases  the  risk ;  it  $e§m9  the  policy 
is  void,  and  of  no  effect,  by  reason  of  this  misrepresentation. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee.  The  action  was  brought  by  the  plaintiff,  as 
administrator  of  Isaac  Shephard,  deceased,  upon  a  policy  of 
insurance  against  fire,  issued  by  the  defendant  to  the  in- 
testate, in  his  lifetime. 

The  referee  found  and  reported  the  following  facts : 
1st  That  Isaac  Shephard,  in  his  life,  was  the  owner  in 
fee.  and  in  possession  of  lot  No.  31  in  block  ISTo.  11,  "West 
Oswego,  upon  which  the  buildings  hereinafter  mentioned 
were  situated.  2d.  The  defendant,  on  the  7th  day  of  De- 
cember, 1867,  issued  its  policy  of  insurance  to  the  said 
Isaac  Shephard,  who  was  then  living,  as  follows :  $400  on 
his  framed  dwelliqg-house,  situate  on  block  No.  11.  $100 
on  his  household  furniture,  beds,  bedding  and  wearing 
apparel  of  his  own  and  his  family.  $100  on  his  framed 
barn,  situated  in  said  block.  That  said  policy  by  its  terms 
was  to  expire  December  7,  1868.  That  the  same  was  reg- 
ularly renewed  for  one  year  from  said  7th  of  December, 
1868,  and  a  renewal  certificate  issued  by  the  defendant  to 
the  said  Shephard  in  his  lifetime.  3d.  The  assured,  Isaac 
Shephard,  died  at  Oswego  on  the  21st  day  of  July,  1869, 
intestate,  and  letters  of  administration  were  regularly 
issued  to  the  plaintiff  by  the  surrogate  of  the  county  of 
Oswego,  on  the  10th  day  of  January,  1870.  4th.  A  fire 
occurred  on  the  9th  day  of  November,  1869,  by  which  the 
barn  and  house  covered  by  the  said  policy  were  destroyed, 
together  with  such  articles  then  in  the  house  undisposed  of, 
as  were  in  the  report  particularly  specified.  That  the  fire 
originated  in  the  west  part  of  the  bam.  5th.  That  at  the 
time  of  the  fire  the  bam  was  occupied  for  stabling  horses 
and  storing  their  feed,  and  the  house,  the  first  floor  as  a  sa- 
loon, and  the  second  floor  as  a  dwelling,  and  was  occupied 
by  a  family.    6th.  That  the  house  had  in  fact  been  occupied 
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for  maDj  years  before  the  fire,  and  up  to  the  time  of  the 
fire,  as  a  tavern  or  saloon.  And  at  the  time  of  the  issaing 
of  the  policy  in  question,  the  rate  of  premium  was  re- 
duced from  what  it  had  formerly  been,  because  it  was 
alleged  and  stated  at  the  time,  by  the  assured,  that  the 
dwelling  was  not  to  be  used  as  a  saloon  or  tavern.  That 
saloons  are  generally  deemed  more  hazardous  than  dwell- 
ings, and  larger  premiums  charged.  That  the  defendant 
or  its  agent  did  not  know  of  the  dwelling  being  occupied 
as  a  saloon  after  the  issuing  of  the  policy.  That  the  occu- 
pation of  a  portion  of  the  dwelling  as  a  saloon  did  not  in 
fsLCt  have  anything  to  do  with  the  origin  of  the  fire. 
7th.  The  plaintiff,  as  guardian  of  the  children  of  the  said 
Isaac  Shephard,  made  out,  as  such  guardian,  proofs  of  loss 
under  said  policy,  and  served  them  on  the  agent  of  the 
defendant  on  the  14th  or  15th  of  November,  1869.  The 
defendant,  as  to  those  proofs,  insisted  that  by  the  policy 
the  heirs  of  deceased  persons  are  not  insured,  but  only  the 
^^  executors,  administrators  and  assigns,"  and  desired  proof 
of  loss  as  administrator.  That  on  the  21st  day  of  Janu- 
ary, 1870,  the  plaintiff,  as  administrator,  served  proof  of 
loss  on  the  agent  of  the  defendant,  and  an  account  of  the 
fire.  8th.  The  house  insured  was  worth,  at  the  time  of 
the  fire,  $600 ;  the  bam  $250.  There  was  in  the  house  at 
the  time  of  the  fire,  covered  by  the  policy,  personal  prop- 
erty of  the  value  of  (48.56.  9th.  That  Isaac  Shephard 
left  Mary  Shephard  and  two  other  children  him  surviving, 
and  who  were  living  at  the  time  of  the  fire. 

The  referee's  conclusions  of  law  were : 

1.  That  the  death  of  the  assured  did  not  work  such  a 
change  or  transfer  of  title  to  the  property  as  avoided  the 
policy,  or  rendered  it  inoperative.  That  the  property 
still  remained  insured,  and  cohered  by  the  policy,  not- 
withstanding the  death  of  Isaac  Shephard.  2.  That  the 
administrator  of  the  assured  is  the  proper  party  to  bring 
the  action,  and  not  the  heirs  of  the  deceased.    The  rea- 
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Boning  of  the  court  in  the  case  of  Wymcm  v.  Wt/many  (26 
N.  Y.  253,)  and  the  opinion  therein  expresBed,  was  con- 
trolling npon  the  referee,  and  decisiye  of  the  foregoing 
points,  and  the  main  qaestions  in  controversy  in  thia 
action.  3.  That  the  occupation  of  the  dwelling,  or  por* 
tion  of  it,  as  a  saloon,  did  not  avoid  the  policy,  it  appearing 
that  the  fire  was  not  in  any  way  influenced  by  such  fact. 
He  therefore  held  and  decided  that  the  plaintiff,  as  ad- 
ministrator, &c.,  was  entitled  to  recover  in  this  action 
the  sum  of  $548.56,  with  interest  from  March  21st,  1870^ 
$10.38.  And  judgment  was  ordered  in  favor  of  the  plain- 
tiff, as  administrator,  against  the  defendant,  for  the  sum 
of  five  hundred  and  fifty-eight  dollars  and  ninety-four 
eents,  with  costs  of  this  action. 

From  the  judgment  entered  accordingly,  the  defendant 
appealed. 

J,  A,  Hathaway y  for  the  appellant. 

L  The  buildings  which  were  burned  were  real  estate, 
and  as  such  vested  in  the  heirs,  immediately  upon  the 
death  of  the  intestate,  and  such  title  remained  in  the  heirs, 
about  four  months  before  the  fire  occurred.  The  plaintiff 
has  no  interest  in  the  claim,  and  cannot  recover ;  its  sub- 
sequent injury  by  fire  could  not  convert  it  into  personal 
estate.  The  original  policy  was  granted  December  7, 1867, 
and  renewed  December  7,  1868,  for  one  year,  for  $600 — 
$400  on  his  frame  dwelling-house,  $100  on  furniture  and 
wearing  apparel,  $100  on  his  frame  bam.  Shephard  died 
intestate  on  the  2l8t  day  of  Jaly,  1869,  and  left  three  in* 
fiant  children  who  are  still  living.  The  property  was 
destroyed  on  the  9th  of  November,  1869.  The  plaintiff 
was  appointed  administrator,  on  the  10th  day  of  January, 
1870.  There  is  no  pretense,  nor  is  it  alleged,  that  Isaac 
Shephard  was  indebted  at  the  time  of  his  death,  or  that 
the  heirs  are  irresponsible.  The  damages  or  value  of  the 
buildings  claimed  in  this  case  has  never  been  converted 
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from  realty  to  personal.  It  is  true,  when  equity  impresses 
a  different  quality  upon  property  from  that  which  it  has  in 
fact,  such  impression  ceases  whenever  the  possession  of  the 
estate  and  the  right  to  it  in  each  quality  meet  in  the  same 
person  ;  that  is,  when  there  is  no  other  person  than  the  one 
who  has  the  actual  possession,  who  has  an  equitable  interest 
in  retaining  the  fictitious  character  of  the  estate.  Thus 
when  real  uses  have  been  impressed  upon  personal  property 
and  the  personal  fund,  and  the  uses,  come  together  in  the 
same  person,  the  uses  are  considered  as  discharged  and 
merged ;  for  there  is  no  person  to  call  for  their  application. 
So  when  by  virtue  of  a  contract  of  sale  there  has  been  an 
equitable  conversion  of  personal  into  real  estate,  and  the 
property  comes  into  the  possession  of  a  person  who  is  entitled 
to  it,  both  as  heir  and  executor,  it  immediately  becomes  in 
equity  what  it  is  in  fact,  that  is,  personal  property.  If  the 
impression  of  realty  which  was  given  to  the  property  in 
question  had  been  given  by  the  application  of  equitable  prin- 
ciples, as  would  have  been  the  case  if  there  had  been  no 
statute  on  the  subject,  then  as  soon  as  the  property  was 
received  by  the  person  who  alone  was  interested  in  it,  after 
he  became  of  full  age  and  was  competent  to  receive  it,  it 
would  be  considered  both  at  law  and  in  equity  what  it  waff 
in  fact,  that  is,  personal  property  or  estate.  Then  the 
guardian  could  no  longer  affect  the  rights  of  those  who 
might  be  interested  in  the  estate,  aud  no  person  whatever 
would  have  auy  right,  which  the  law  would  acknowledge, 
to  insist  that  one  quality  should  be  impressed  on  the  estate 
rather  than  another.  But  when  property  is  in  the  hands 
of  a  third  person,  its  character  cannot  be  changed  without 
some  act  on  the  part  of  the  person  beneficially  interested, 
indicating  an  intention  to  that  effect.  But  on  the  contrary, 
when  the  property  is  '^  at  home,"  as  it  is  expressed,  that 
is,  when  the  fund  and  the  uses  are  united  in  the  same 
person,  no  election  is  necessary.  {Forman  v.  MarsJ^  11N,T. 
544.)    In  1815,  ISTew  York  passed  a  law  that  in  case  of 
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sale  by  guardian  of  the  real  estate  of  an  infant  the  pro* 
ceeds  should  be  considered,  relative  to  the  statutes  of  de- 
scents and  distributions,  and  for  every  other  purpose,  as 
if  the  real  estate  had  not  been  sold.  The  Bevised  Statutes 
(2  E.  S.  195,  §  180)  provide  as  to  such  proceeds,  that  they 
shall  be  deemed  real  estate  of  the  same  nature  as  the 
property  sold.  These  statutes  are  mere  enactments  of  the 
chancery  rule,  and  the  object  was  to  deprive  the  guardian 
of  the  power  to  do  an  act  which  would  aflfect  the  rights  of 
the  representatives  of  the  infants. 

Shumway  v.  Ooopevy  (16  Barb.  556,)  was  an  action  to  re- 
cover from  an  administrator  certain  bonds  and  mortgages 
and  the  proceeds  which  he,  as  administrator,  had  converted 
of  the  infants  who  never  had  had  possession  of  them,  and 
by  no  act  had  converted  them  into  personalty,  and  in  this 
case  they  descended,  as  the  real  estate  would  have  done,  to 
the  heirs  at  law,  and  did  not  go  to  the  personal  represent- 
atives for  distribution  among  the  next  of  kin.  Its  direc- 
tion must  be  controlled  by  the  statutes  of  descents,  and 
not  by  the  statutes  of  distributions.  The  administrator  is 
not  entitled  to  collect  or  hold  moneys  collected  upon  bond 
and  mortgage  for  purchase  money  of  real  estate,  or  to 
collect  any  moneys  becoming  due  thereon.  He  is  only 
entitled  to  that  property  which  is  assets  for  the  payment 
of  debts,  and  which,  after  the  payment  of  debts  and  leg- 
acies, is  to  be  distributed  to  the  next  of  kin.  Property 
that  descends  to  heirs  does  not  and  cannot  go  to  the  ex- 
ecutor or  administrator,  and  if  he  he  gets  possession  of 
it  the  heir  has  his  action  at  law  to  recover  it.  {Foreman  v. 
Foreman,^  7  Barh  217.)  Courts  of  equity,  for  the  purpose 
of  protecting  the  rights  of  parties  who,  as  heirs  or  distrib- 
utees, would  otherwise  be  entitled  to  the  fund,  are  careful 
not  to  permit  guardians  to  change  real  estate  into  personal, 
or  personal  into  real  And  with  that  view  it  is  the  con- 
stant practice  of  the  courts  to  hold  lands  purchased  by  the 
guardians  with  the  infants'  personal  estate,  or  the  rents  and 
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profits  of  the  real  estate,  to  be  personalty,  and  distributable 
as  sach ;  and  on  the  other  hand  to  treat  real  property, 
turned  into  money,  as  still  for  such  purpose  real  estate. 
(Foreman  v.  Foreman^  7  Barb,  217.)  Lord  Eldon  says,  in 
19  Vesej/j  123 :  '^  In  the  case  of  an  infant,  it  is  settled  that 
as  a  trustee  out  of  court  cannot  change  the  nature  of  the 
property,  so  the  court  of  chancery,  which  is  only  a  trustee, 
must  act  as  the  trustee  out  of  court"  {Itu99ell  v.  BtuseU, 
36  N.  T.  581.  Cruger  v.  MeLaurey,  2  Hand,  219.)  In 
10  Paigey  163,  the  administrator  claimed  the  millstones, 
bolts  and  other  machinery  in  the  flouring  mill  as  personal 
estate;  held  to  be  real  and  descended  to  the  heirs.  In 
McNabb  V.  Pond,  (4  Bradf.  7,)  the  administrator  claimed 
the  interest  in  a  pew  in  church;  held  that  he  had  no 
right  to  it ;  that  it  went  to  the  heirs.  In  2  Selden,  597, 
the  administrator  claimed  to  recover  the  growing  grass 
and  fruit  not  gathered  at  the  death  of  the  intestate ;  held 
he  had  no  claim  upon  them,  but  they  all  descended  to  the 
heir.  In  10  Barb.  432,  the  administrator  claimed  to  hold 
the  proceeds  of  a  land  contract  as  personal  assets,  in  his 
hands.  The  court  say  ^^  the  contract  was  made  before  his 
death,  and  was  an  actual  interest  vested  in  Thomas  at  the 
time  of  his  death,  and  in  his  heirs  afterwards."  (This  was 
a  contract  for  the  purchase  of  ninety  acres  of  land.)  The 
court  held  that  the  administrator  had  no  claim  or  right  to 
it  (2  B.  S.,  Stat,  at  Large,  p.  84,  §  6,  subd.  8.)  The  stat- 
ute defines  what  are  assets.  By  section  7,  things  annexed 
to  the  freehold  shall  not  go  to  the  executor,  but  shall  de- 
scend with  the  freehold  to  the  heir.  By  section  8,  the 
right  of  the  heir  shall  not  be  impaired  by  the  general 
terms  of  section  6,  (being  the  section  defining  what  are 
assets.) 

n.  The  recovery  in  this  case  by  the  administrator  will 
not  be  a  bar  to  a  recovery  hereafter  in  favor  of  the  heirs. 
(Bussell  V.  BusseU,  36  JV.  T.  581.  Boome  v.  Phelps,  27  id. 
357.    Smith  v.  Bowen,  35  id.  83.)    Can  the  plaintiff  execute 
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a  conveyance  that  will  carry  the  interest  of  the  heirs  to  the 
lot  on  which  the  house  stood  ?  If  not^  his  recovery  or  re- 
ceipt for  the  damages  claimed  in  this  case  will  be  no  pro- 
tection to  these  defendants  against  the  heirs. 

HL  The  referee  erred  in  refusing  to  dismiss  the  com- 
plaint on  motion,  and  to  nonsuit  the  plaintiff  upon  the 
motion  made  by  the  defendant,  at  the  close  of  the  plaid- 
tiff's  evidence.  Because  the  proof  and  allegations  of 
the  complaint  fail  to  establish  facts  sufficient  to  constitute 
a  cause  of  action;  This  contract  of  insurance  was  made 
with  Isaac  Bhephard,  and  the  plaintiff  has  no  interest  in 
the  policy,  and  the  plaintiff  was  never  known  or  recog- 
nized by  the  company,  at  any  time,  or  in  any  manner. 
1.  Kor  can  the  phrase  ^*  executors,  administrators  and  as- 
signs "  in  the  policy,  aid  the  plaintiff  in  this  case,  for  this 
clause  is  subject  to  and  qualified  by  the  other  provisions  of 
the  policy.  We  made  the  contract  with  one  competent  to 
contract,  and  the  minds  of  the  parties  met,  and  in  and  by 
that,  contract  it  was  agreed  that  '^  in  case  of  any  sale, 
transfer,  or  change  of  title  in  the  property  insured  by  this 
company,  or  of  any  interest  therein,  without  the  consent 
of  the  company,  such  insurance  shall  be  null  and  void 
and  cease."  Now  it  appears,  by  the  complaint  and  by  the 
proof,  that  Shephard  died,  and  that  his  three  infant  chil- 
dren were  his  only  heirs,  and  that  the  title  to  all  this  prop- 
erty instantly  changed,  and  vested  in  the  three  children 
July  21,  1869,  some  four  months  before  it  was  destroyed 
by  fire.  It  is  claimed  that  the  doctrine  of  the  case  of 
Wyman  v.  W}/fnany  (26  N.  Y.  253,)  is  applicable  and  covers 
the- principle  involved  in  this  case.  That  case  was  not  an 
action  upon  a  policy  of  insurance ;  nor  was  the  insurance 
company  a  party  to  the  action ;  and  consequently  no  ques- 
tion or  objection  was  taken  by  the  insurance  company,  to 
the  contract,  or  as  to  the  construction  of  the. contract,  but 
the  insurance  company  in  that  case  waived  all  questions 
(if  any  ever  existed)  and  admitted  that  the  money  was 
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dae,  and  that  they  had  no  defense,  and  the  company  paid 
over  or  deposited  the  money  to  the  account  of  whom  it 
might  concern,  and  the  parties  brought  an  interpleader  to 
test  the  rights  of  the  heirs,  the  administratrix,  and  certain 
creditors  to  the  fund.  The  only  condition  in  this  policy 
of  W}/fnan  v.  W}/man  was  as  follows :  "  The  interest  of 
the  insured  in  this  policy  is  not  assignable  unless  by  con- 
sent of  this  corporation  manifest  in  writing,  and  in  case 
of  any  transfer  or  termination  of  the  interest  of  the  in- 
sured, either  by  sale  or  otherwse,  without  such  consent^ 
this  policy  shall  be  void  and  of  no  effecf  The  court  say 
the  foregoing  clause  ^^  is  to  the  effect  that  the  interest  of 
the  assured  in  this  policy  is  not  assignable ;  and  it  is  a 
transfer  or  a  termination  of  the  interest  of  the  assured  in 
thd  policy  and  not  in  the  premises  insured,  which  when 
mad«  without  consent,  is  to  avoid  the  policy  under  this 
condition."  But  in  the  case  at  bar  there  is  in  this  policy 
now  under  consideraUon,  an  agreement  that  in  case  of 
any  sale^  transfer^  or  change  of  title  in  the  property  in- 
sured, or  of  any  interest  therein  without  consent,  this 
policy  shall  be  void.  Also  in  case  of  any  assignment  of 
the  policy,  or  any  interest  therein,  without  consent,  it 
shall  be  void.  The  case  of  W}/man  v.  W^man  is  an 
authority  against  the  plaintiff  in  this  case.  2.  It  is  con* 
ceded,  in  this  case,  that  there  was  a  change  of  title,  but 
that  it  was  by  operation  of  law,  and  it  is  claimed  such  a 
change  was  not  contemplated  by  the  parties.  In  other 
words,  they  only  intended  to  provide  against  transfer  by 
bargain  and  sale.  I  insist  the  language  of  the  contract  in 
this  case  clearly  shows  that  they  did  contemplate  a  change 
of  title  by  sale  or  operation  of  law.  Why  do  they  use 
the  terms  sale,  transfer,  or  change  of  title  ?  Had  they 
sitopped  with  the  first,  or  first  and  second  expressions, 
there  would  be  some  foundation  for  the  argument ;  but 
by  the  addition  of  the  last  expression  it  clearly  appears 
4Jhat  they  understood  that  the  company  were  to  be  notified 
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of  any  change  of  title  whatever,  or  however  it  might 
occur.  The  very  next  clause  shows  that  they  clearly  in- 
tended to  guard  against  change  of  possession  or  title  by 
operation  of  law ;  it  provides  as  follows:  '^And  in  case 
of  the  entry  for  the  foreclosure  of  a  mortgage  or  the  levy 
of  an  execution  or  attachment,  or  possession  by  another 
of  the  subject  insured,  without  the  consent  of  the  com- 
pany indorsed  thereon,  this  insurance  shall  immediately 
cease."  This  provision,  requiring  notice,  is  reasonable,  is 
not  simply  a  technical  or  unmeaning  provision.  It  is  of 
the  essence  of  the  contract,  and  one  of  the  most  essential 
provisions  to  protect  the  company  in  its  ordinary  and 
usual  business.  Let  this  doctrine  prevail  and  we  can  have 
no  confidence  in  the  solvency  of  our  insurance  companies, 
for,  notwithstanding  a  company  refuse  to  take  any  risk 
except  dwellings  occupied  by  the  most  prudent  persons 
or  the  safest  possible  risks  taken,  yet  they  may  immedi- 
ately be  turned,  by  the  insured  or  their  representatives, 
into  distilleries  or  powder  manufactories,  and  this  without 
notice  to  the  company,  and  yet  recover,  the  same  as 
though  they  had  faithfully  performed  their  contract  What 
nonsense,  then,  the  provision  that  the  company  may  term- 
inate either  or  any  policy  by  returning  a  portion  of  the 
premium ;  for  by  having  no  notice  of  this  increase  of  haz- 
ard, they  would  not  be  called  upon  to  cancel  the  policy 
and  return  the  premium  ;  if  they  had  the  notice  and  neg- 
lected to  do  so  it  might  be  considered  a  waiver.  And 
worse  than  useless  is  the  provision,  that  if  the  insured  shall 
make  any  misrepresentation,  or  concealment,  or  omit  to 
make  known  any  fact  or  feature  in  the  risk  which  increases 
the  hazard ;  or  if  after  insurance  is  effected,  such  build- 
ing or  premises  shall  be  occupied  in  any  way  so  as  to 
render  the  risk  more  hazardous  than  at  the  time  of  insur- 
ing ;  or  if  the  risk  be  increased  by  any  means  whatever, 
&c.,  it  shall  be  void,  &c.  3.  Again ;  if  by  the  terms  of 
this  contract  these  provisions  are  not  applicable  to  execu- 
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tors  and  administrators,  by  the  same  reasoning  it  would 
not  be  applicable  to  "  assigns,"  for  they  are  included  in 
the  same  clause,  ''  his  executors,  administrators  and  as- 
signs." It  will  hardly  be  claimed  that  an  assignee  of 
Shephard  would  be  allowed  to  recover  against  this  com- 
pany, upon  this  policy,  after  violating  its  provisions  as  has 
been  done  in  this  case.  This  is  a  conditional  contract 
that  the  title  may  be  changed  and  policy  continued  if 
notice  is  given  and  consent  obtained,  which  is  a  condition 
precedent  Upon  a  promise  by  one  to  pay  when  he  can 
without  distressing  his  family,  you  must  show  it  would 
not  distress  them.  (7  John.  37.)  On  a  promise  to  pay 
when  in  funds,  you  must  show  the  promissor  has  funds. 
(2  DemOy  377.)  On  a  promise  to  pay  what  is  needed, 
you  must  show  need.  (2  Seld.  168.)  Upon  a  promise  to 
pay  if  necessary,  you  must  show  necessity.  (10  John.  359.) 
3.  But  this  policy  is  void  on  account  of  the  concealment 
of  the  fact  that  a  tavern  was  then  kept  in  the  house,  and 
misrepresentation  of  Shephard  at  the  time  the  insurance 
was  effected,  and  would  be  void,  even  in  his  hands,  and  if 
80,  is  certainly  void  in  the  plaintiff's  hands.  It  provides: 
*^  If  any  person  insuring  shall  make  any  misrepresenta- 
tion or  concealment,  or  omit  to  make  known  any  fact  or 
feature  in  the  risk  which  increases  the  hazard  of  the  same, 
&c.,  the  policy  shall  be  void."  This  house  was  insured  as 
a  dwelling,  and  is  so  described  in  the  policy.  The  referee 
finds  in  the  sixth  finding,  that  this  house  had,  in  fact^ 
been  occupied  for  many  years  before  the  fire,  and  up  to 
the  time  of  the  fire,  as  a  tavern  or  saloon.  That  Shep- 
hard had  paid  a  higher  rate  of  insurance  on  account  of 
keeping  a  tavern  or  saloon,  but  at  this  time  represented 
that  he  had  discontinued  keeping  a  tavern  or  saloon,  and 
was  now  only  occupying  it  as  a  dwelling,  and  on  this  ac- 
count the  rate  was  reduced,  and  a  new  policy  issued  insur- 
ing it  as  a  dwelling-house.  That  saloons  are  generally 
deemed  more  hazardous  than  dwellings,  and  more  premi- 
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urns  charged.  The  referee  also  finds  that  the  defendant 
never  knew  of  its  being  nsed  as  a  tavern  or  saloon  after 
this  policy  was  issued,  and  the  rate  was  thus  reduced. 
The  plaintiff  testified  that  there  had  been  a  saloon  kept 
in  the  basement  of  this  house  for  thirty  years  prior  to  its 
destruction. 

rV.  The  house  being  described  in  the  policy  as  a  dwell- 
ing-house, it  is  a  warranty  that  it  was  used  as  a  dwelling 
only.  A  dwelling-house  is  defined  as  the  building  and 
such  attachments  as  are  usually  occupied  and  used  by  the 
family  for  the  ordinary  purposes  of  a  house.  (Chase  v. 
SamiUon  Ins,  Co.  20  N.  T.  53.)  Being  a  warranty,  it  is  a 
condition  precdent  to  the  right  to  recover.  In  all  con- 
tracts of  marine  insurance,  the  law  implies  an  undertak- 
ing on  the  part  of  the  assured  that  the  vessel  is  of  the 
character  described  in  the  policy ;  and  all  contracts  of  in- 
surance are  now  construed  alike,  whether  marine  or  fire. 
{Howard  v.  Orient  Mut.  Ins.  Co.,  2  Bobt  539.)  By  the 
policy,  it  is  expressly  declared  that  the  description  of  the 
property  shall  be  considered  a  warranty  by  the  assured. 
(LeBoy  v.  Market  Fire  Ins.  Co.,  39  N.  Y.  90.)  It  provides 
that  all  renewals  shall  be  considered  as  continued  under 
the  original  representation,  in  so  &r  as  it  may  not  be  va- 
ried by  a  new  representation.  The  description  and  asser- 
tion of  Shephard  that  no  saloon  was  kept,  was  material  to 
the  risk,  and  if  not  a  warranty,  avoided  the  policy.  In 
Stetson  V.  Mass.  Mutual  Fire  Ins.  Co.,  (4  Mass.  337,)  the 
court  says :  ''  The  estimate  of  the  risk  undertaken  by  the 
insurer  must  generally  depend  upon  the  description  of  it 
made  by  the  insured.  A  mistake  or  omission  in  his  rep- 
resentation of  the  risk,  either  willful  or  accidental,  avoids 
the  policy."  A  warranty,  being  in  the  nature  of  a  condi- 
tion* precedent,  must  be  fulfilled  by  the  insured  before 
performance  can  be  enforced  against  the  insurer.  (1  Marsh, 
on  Ins.  335,  339.)  In  Burritt  v.  Saratoga  MtU.  Ins.  Co.^  (5 
EiUf  188,)  the  court  says :  "  The  ^omission  to  disclose  a 
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fact  material  to  the  risk  and  not  known  to  the  under- 
writer, will  avoid  the  policy,  although  the  omission  arose 
from  mere  accident,  forgetfulness,  or  inadvertence;  and 
this  whether  inquiry  was  made  of  the  insured  or  not" 
'^  The  parties  have  agreed,  in  and  by  the  policy,  that  the 
misrepresentation  or  concealment  shall  avoid  the  policy, 
and  we  have  nothing  to  do  with  the  inquiry  whether 
the  fact  misrepresented  or  concealed  was  material  to  the 
risk  or  not"  The  parties  have  agreed  on  the  materiality 
of  the  thing  warranted  in  this  policy,  and  this  agreement 
precludes  all  inquiry  on  the  subject  {Fowler  v.  JEtna  Ins. 
Go.,  6  Oowen^  673.)  In  7  Wend.  270,  the  court  says :  '*  Here 
the  parties  have,  by  their  contract,  placed  a  misrepresent- 
ation or  concealment  in  relation  to  particular  facts  upon 
the  same  footing  as  a  warranty."  Therefore  the  last  clause 
of  the  sixth  finding  of  fact  and  third  conclusion  of  law 
by  the  referee,  in  this  case,  is  erroneous ;  that  the  misrep- 
resentation and  concealment  in  this  case  does  not  affect 
the  policy,  because  the  fire  was  in  no  way  influenced  by 
such  fitct  It  is  not  a  question  of  fact  to  be  considered 
by  the  referee — ^the  parties  have  settled  that  by  their  agree- 
ment. (Jennings  v.  Chenango  Mut.  Ins.  Co,,  2  DentOy  75. 
Ckctse  V.  Hamilton  Ins.  Co.^  20  N.  T.  53.)  In  Boyntan  v. 
Clinton  Ins.  Co.y  (16  Barb.  254,)  the  court  says :  "  When 
goods  are  insured  and  described  as  ^  in  the  store  part'  of 
the  building,  and  at  the  time  of  the  loss  the  goods  are  in 
a  different  room  of  the  building,  occupied  for  a  different 
purpose,  the  store  part  being  then  occupied  by  other  per- 
sons, no  recovery  can  be  had."  And  a  tavern  or  saloon 
having  been  then  contained  in  the  house  at  the  time  the 
policy  was  issued,  it  rendered  the  policy  void.  It  existed 
at  the  commencement  of  the  risk,  and  remained  the  same 
until  the  fire.  The  case  of  WaU  v.  Host  River  Mu.  Ins. 
Go.y  (3  Seld.  370,)  was  to  recover  for  goods  insured,  in  a 
building  described  in  the  policy  as  being  occupied  as  a 
Vol.  LVm.  22 
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storehouse,  and  the  policy  provided  if  it  should  be  used 
and  occupied  for  other  purposes  it  should  avoid  the  policy. 
It  was  used  for  making  rope.  Held  that  the  description 
in  the  policy  was  a  warranty,  and  the  different  use  and 
occupation  rendered  the  policy  void.  The  court  says: 
"  Any  statement  or  description  in  a  policy  of  insurance 
which  relates  to  the  risk  is  a  warranty,  and  a  breach  of 
a  warranty  avoids  a  fire,  as  well  as  a  marine  policy."  The 
rule  is  the  same  in  the  case  of  insurance  against  fire  as  in 
that  of  a  marine  insurance.  {O'Neil  v.  The  Buffalo  Im. 
Co,j  3  N.  Y.  122.)  This  tavern  and  saloon  keeping  can- 
not be  considered  as  a  temporary  thing,  and  therefore  not 
within  the  warranty,  as  in  the  case  of  1  Seldeuy  469 ;  for 
here  the  referee  finds  that  it  was  continued  for  thirty  years 
prior  to  and  up  to  the  fire.  If  this  is  a  warranty,  it  be- 
comes a  condition  precedent,  and  its  materiality  to  the 
risk  is  of  no  importance.  In  Ghase  v.  Hamilton  Ins.  C7o., 
(20 iV.  r.  53,)  the  court  says:  "  This  was  an  insurance  upon 
a  stone  dwelling-house ;  in  fact  the  attached  kitchen  was 
wood,  and  the  plaintiff  claimed  if  he  could  not  recover 
for  the  kitchen,  yet  he  was  entitled  to  recover  for  the  up- 
right or  main  building,  which  was  stone."  But  the  court 
held  that  it  was  a  warranty  and  avoided  the  policy. 

y.  The  house  and  barn  being  rented  to  and  occupied 
by  others,  is  a  breach  of  the  warranty  contained  in  the 
policy,  and  avoids  the  policy.  The  policy  provides  that 
in  case  of  '^  possession  by  another,  of  the  subject  insured, 
without  the  consent  of  this  company  indorsed  hereon,  this 
insurance  shall  immediately  cease.''  Also,  *' if  after  insur- 
ance is  effected,  &c.,  such  building  or  premises  shall  be 
occupied  in  any  way  so  as  to  render  the  risk  more  hazard- 
ous than  at  the  time  of  insuring,  or  if  the  risk  be  increased 
by  any  means  whatever,"  the  insurance  shall  be  void.  This 
is  a  warranty,  and  the  warranty  has  been  broken,  and  the 
policy  is  void.  {Authorities  ahove  cited,  Bigler  v.  N.  T. 
Central  Ins.  Co,,  22  N.  T.  402.) 
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YL  The  plaintiff  is  not  a  trustee  of  an  express  trust, 
within  the  meaning  of  section  113  of  the  Code;  and 
is  not  authorized  by  that  section,  or  any  other  statute, 
to  prosecute  this  action.  By  reading  the  last  clause  of 
that  section  it  will  appear  that  it  does  not  cover  this 
case.  ^'A  trustee  of  an  express  trust  shall  be  con- 
strued to  include  a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another.^'  Now  is 
the  plaintiff  the  person  with  whom  this  contract  was 
made ;  or  was  he  the  person  in  whose  name  this  contract 
was  made  for  the  benefit  of  another  ?  This  contract  was 
certainly  not  made  with  the  plaintiff,  nor  was  it  made  in 
his  name,  for  the  plaintiff,  aa  administrator,  was  not  in  ex- 
istence at  the  time  this  contract  was  made.  The  party 
who  shall  seek  to  assume  the  relation  of  trustee  of  an  ex- 
press trust,  must  at  least  have  an  existence  at  the  time  of 
the  execution  of  the  contract.  The  expression,  "his  exec- 
utors, administrators,*'  does  not  help  out  the  case,  nor 
show  that  the  contract  was  in  his  name.  Shephard  did 
not  know  who  would  be  appointed  administrator  of  his 
estate  after  his  death.  How  could  the  contract  have  been 
made  in  his  name  ?  How  could  he  be  the  promisee  in  this 
contract?  If,  on  notice  of  his  appointment,  they  had  as- 
sented, and  adopted  him  as  by  the  provisions  of  the  policy, 
it  would  be  different  There  is  no  statute  making  the  plain- 
tiff a  trustee  of  an  express  trust  in  this  case.  The  case  of 
Oansiderant  y.  Brisbane  (22  N,  T.  399)  is  entirely  different; 
and  comes  within  the  definition  of  section  113  of  the 
Code.  That  action  was  brought  upon  a  contract  executed 
by  the  defendant  to  Considerant,  "promising  to  pay  Con- 
siderant,  as  executive  agent  of  the  company,  $5000,'^  and 
the  contract  was  made  with  Considerant  in  person,  who 
was  acting  as  agent  for  a  foreign  company.  The  court 
say :  "  Trustee  of  an  express  trust  is  intended  to  embrace 
not  only  formal  trusts  declared  by  deed  inter  partes^  but  all 
,  cases  in  which  a  person  acting  in  behalf  of  a  third  party, 


340        CASES  IN  THE  SUPREME  COURT. 

L&ppin  «.  Charter  Oak  Fire  and  Marine  Insurance  Company. 

^enters  into  a  written  express  contract  with  another,  either 
in  his  own  individual  name,  without  description,  or  in  his 
own  name  expressly  in  trust  for,"  iic.  Who  were  the  par- 
ties to  this  contract  ?  The  insurance  company  of  the  one 
part,  and  Isaac  Shephard  of  the  other.  A  trustee  of  an 
express  trust  is  a  person  who  is  interposed  as  the  agent  of 
the  contracting  party,  between  the  promisors  and  the  party 
equitably  entitled  to  the  fund  or  thing  promised.  In  the 
case  of  Oansiderant  v.  Brisbane^  above,  the  general  term 
assumed  the  ground  that  where  the  promisee,  though 
named  in  the  contract,  was  mentioned  only  in  respect  of 
his  official  or  representative  character,  and  not  as  promisee 
individually,  the  promise  would  not  be  deemed  made  to 
him,  and  hence,  such  a  case  would  not  be  embraced  within 
section  113.  But  the  Court  of  Appeals  held  that  if  the 
promise  be  to  a  person  described  as  agent,  and  it  appears 
upon  the  face  of  the  writing,  expressly  or  by  implica- 
tion, that  it  was  made  for  the  benefit  of  another,  it  is 
within  the  statute.  They  not  only  deem  it  necessary  that 
there  should  be  some  person  in  existence  to  make  the 
promise  to,  but  that  the  promise  should  be  made  to  him 
as  a  medium  through  whom  it  was  to  reach  the  principal. 
The  principal  in  this  case  was  Isaac  Shephard.  In  Wood 
V.  Browuy  (34  N.  T.  342,)  the  court  say :  "  A  mere  execu- 
tor is  not  properly  to  be  considered  as  a  trustee,  within 
the  meaning  of  the  statute."  {See  aho  Lawrence  v.  FoXj 
20  N.  T.  269.)  Shephard  is  the  only  person  with  whom, 
or  in  whose  name,  the  contract  was  made.  Administrator 
is  no  name,  or  name  of  an  individual.  Again ;  this  policy 
provides  that  upon  payment  by  the  company  of  the  loss, 
the  person  so  receiving  the  pay  shall  assign  to  the  com* 
pany  all  claim  he  may  have,  and  right  to  recover,  against 
any  person  or  persons  causing  such  fire.  Of  what  avail  to 
the  defendant  in  this  case  would  it  be  to  take  an  assign-* 
ment  from  the  plaintiff,  for,  having  no  interest  in  the  real 
estate  he  could  give  none,  and  could  give  no  right  of  action? 
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And  why  is  he  entitled  to  recover  in  this  case?  The  heirs 
should  prosecute,  and  they  would  be  able  to  carry  out  the 
contract  with  the  defendant  in  this  respect  We  have  not 
demanded  an  assignment  of  the  plaintiffj,  for  it  would  be 
useless. 

VII.  The  promise  to  pay  to  Peter  Lappin,  as  adminis- 
trator, if  made,  was  void.  1st  There  was  no  consideration 
for  the  promise,  and  it  was  void  for  that  reason.  As  to 
consideration,  if  Lappin  had  stepped  in  and  adopted  this 
contract  during  its  existence,  the  consideration  paid  by 
Bhephard  might  have  enured  to  his  benefit  and  upheld  the 
contract  But  the  difficulty  is,  he  was  not  in  existence, 
and  could  not;  he  attempted  to  seize  the  defunct  con* 
tract  as  soon  as  he  received  his  official  garment,  but  it  was 
too  late.  It  was  dead,  and  could  not  be  resuscitated  by 
introducing  a  new  man  into  it  as  promisee.  2d.  There 
was  no  privity  or  mutuality  between  the  plaintiff  and  de- 
fendant. Suppose,  on  the  last  day  of  the  existence  of  this 
policy,  the  defendants  had  desired  to  pay  it,  could  they 
safely  have  paid  it  to  the  plaintiff?  Most  certainly  not 
In  Latcrmee  v.  Fox^  (20  N,  T.  268,)  the  principle  of  re- 
covery upon  a  promise  made  to  a  third  person  is  fully 
discussed. 

VII.  The  plaintiff  in  this  case,  if  entitled  to  recover  any- 
thing, was  only  entitled  to  recover  the  value  of  the  per- 
sonal property,  $48.  Even  personal  property  does  not  go 
to  the  administrator,  unless  it  appears  necessary  to  pay 
debts;  and  this  is  a  condition  precedent  to  be  shown 
before  a  recovery  can  be  had.  {Bradner  v.  Falhnery  34 
N.  T.  347.) 

B.'B.  d  G.  N.  Burtf  for  the  respondent 

L  By  the  very  terms  of  the  policy,  the  defendant  agreed 
that  in  the  event  of  the  death  of  the  assured,  owning  the 
prq[>erty,  and  a  fire  occurring  during  the  life  of  the  policy, 
it  would  pay  the  amount  of  such  loss  to  his  executors,  ad* 
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ministrators  or  assigns,  as  the  case  might  be,  and  in  this 
case  agreed  to  pay  it  to  the  administrator.  The  policy 
does  not  avoid  the  contract  npon  the  transfer  of  the  title 
of  the  property  by  descent  to  the  heir,  and  the  dvolntion 
of  the  right  of  action  to  the  administrator,  but  expressly 
preserves  the  right  of  action,  and  continues  and  extends 
the  privileges  of  the  agreement  to  the  administrator  of  the 
assured.  Thus  the  contract  of  insurance,  by  the  death  of 
Shephard,  became  by  its  terms  a  contract  with  his  admin- 
istrator for  the  protection  of  the  interest  of  his  heirs.  So 
that  the  right  of  action  became  vested  in  one  person,  while 
the  interest  in  the  property  insured,  which  was  requisite 
to  sustain  the  action,  belonged  to  another.  The  adminis- 
trator was  a  trustee  of  an  express  trust  The  right  to  sue 
in  his  own  name 'is  preserved  under  the  Code,  (§  113.) 
Every  principle  in  this  case,  (so  far  as  the  right  of  the 
plaintiff  to  maintain  the  action  is  concerned,)  is  fully  set- 
tled in  the  case  of  Wyman  v.  Wyman^  (26  N.  T.  253.) 

n.  There  was  no  warranty  in  the  policy,  and  the  de- 
fendant could  not  vary  it  in  any  way  by  parol  proof. 
{Alston  V.  The  Mechanics'  Mu.  Ins.  Co.  of  Troy,  4  Hill,  329.) 
The  proof  shows  that  for  thirty  years  prior  to  the  destruc- 
tion of  the  dwelling,  the  basement  had  been  used  for  a 
saloon.  It  also  appeared  that  this  company  (the  defend- 
ant) had  insured  it  as  a  saloon  for  four  of  five  years  prior 
to  the  issuing  of  the  policy  in  question ;  and  from  the  fact 
that  he  was  not  restricted  at  all  in  its  use,  nor  who  should 
occupy  it,  by  the  terms  of  this  policy,  the  defendant  can- 
not complain.  So  far  as  the  barn  was  concerned,  there 
was  nothing  in  the  policy  that  prevented  the  assured  him- 
self, or  others  to  whom  he  might  rent  it,  from  occupying  it  as 
barns  are  generally  used.  This  case  illustrates  how  small 
a  hole  an  insurance  company  will  attempt  to  crawl  through, 
after  receiving  premiums  for  years,  and  a  loss  occurs, 
without  any  fault  on  the  part  of  the  assured,  or  those  hold- 
ing under  him. 
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By  the  Court,  Johnson,  J.  The  action  is  properly 
brought  in  the  name  of  the  plaintiff  as  administrator,  if  a 
right  of  action  accrued  to  any  one,  by  reason  of  the  de- 
struction of  the  property,  upon  the  contract  of  insurance. 
The  agreement  on  the  part  of  the  defendant  was,  in  terms, 
^^  to  make  good  unto  the  said  assured,  his  executors,  ad- 
ministrators and  assigns,  all  such  immediate  loss  or  damage 
not  exceeding  in  amount  the  sum  insured^  as  shall  happen 
by  fire  to  the  property  as  above  specified,  from  the  7th  day 
of  December,  1867,  at  noon,  to  the  7th  day  of  December, 
1868,  at  noon."  The  plaintiff  is  the  administrator  of  the 
assured,  and  the  contract  is  with  him,  the  assured  being 
deceased ;  and  he  prosecutes  for  the  benefit  of  the  person 
or  persons  entitled  to  the  moneys  recovered  on  account  of 
such  loss,  provided  the  contract  remains  in  force,  notwith- 
standing the  change  of  title  to  the  property  insured. 
(  Wyman  v.  Wyman,  26  N.  Y.  253.) 

The  policy  in  question  was  regularly  renewed  for  one 
year,  from  and  after  the  7th  of  December,  1868.  On  the 
21st  of  July,  1869,  the  assured  died  intestate,  and  the 
property  insured  descended  to  his  heirs  at  law.  On  the 
9th  of  November,  1869,  the  fire  occurred  which  destroyed 
entirely  the  property  so  insured.  The  plaintiff  was  ap- 
pointed administrator  on  the  10th  of  January  thereafter, 
1870.  It  thus  appears  that  the  property  insured  had 
changed  hands  nearly  four  months  before  the  loss;  but 
the  fire  was  within  the  time  to  which  the  policy  of  insur- 
ance had  been  extended.  The  loss  was  wholly  the  loss  of 
the  heirs  who  inherited  the  property,  and  in  no  respect 
the  loss  of  the  estate  represented  by  the  plaintiff.  They 
had  owned  it  several  months  before  the  fire^  and  the  loss 
th*ereby  occasioned ;  and  the  question  arises  whether  the 
contract  can  be  enforced  in  their  favor,  or  whether  it  re- 
mained in  force  at  all,  after  the  death  of  the  assured  and 
«  the  transfer  of  the  title  to  his  heirs.  The  contract  provides 
that  the  policy  shall  not  be  assignable^  before  or  after  loss. 
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Without  the  consent  of  the  company  manifested  in  writing 
thereon ;  and  further,  that  *'  in  ease  of  assignment  without 
such  consent,  whether  of  the  whole  policy,  or  of  any  in-, 
terest  in  it,  the  liability  of  the  company  shall  then  cease." 
It  is  also  provided  that  '4n  case  of  any  sale,  transfer,  or 
change  of  title,  in  the  property  insured  by  this  company, 
or  of  any  interest  therein,  such  insurance  shall  be  void  and 
cease/'  There  is  also  a  further  provision  as  follows: 
^'  And  in  case  of  the  entry  for  foreclosure  of  a  mortgage, 
or  the  levy  of  an  execution  or  attachment,  or  possession 
by  another  of  the  subject  insured,  without  the  consent  of 
this  company  indorsed  hereon,  this  insurance  shall  imme- 
diately cease."  No  consent. had  been  indorsed  upon  the 
policy  by  the  company,  at  the  time  of  the  fire,  and  there 
had  been,  long  before,  not  only  possession  by  others  than 
the  assured,  of  the  subject  insured,  but  a  complete  change 
of  title  also. 

It  seems  clear,  therefore,  that  the  policy  of  insurance, 
by  the  most  clear  and  explicit  terms  and  provisions  thereof, 
became  void,  and  ceased  to  have  any  binding  force,  upon 
the  death  of  the  assured,  and  the  vesting  of  the  title  to 
the  property  insured  in  his  heirs  at  law.  That  this  was  a 
change  of  title,  from  the  assured  to  others,  cannot  be  de- 
nied, and  it  brings  the  case  within  the  express  terms  of  the 
policy.  The  possession  of  the  property  insured,  by  others 
than  the  assured,  without  the  consent  of  the  company  in* 
dorsed  upon  the  policy,  also  produces  the  same  result.  It 
puts  an  end  to  the  contract,  and  renders  it  no  longer 
obligatory. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  policy 
being,  in  terms,  payable  to  the  administrator  of  the  assured, 
it  cannot  be  held  to  mean,  or  to  extend  to,  a  change  bf 
title  by  the  decease  of  the  assured,  and  the  descent  of  the 
insured  property  to  his  heirs,  or  to  possession  by  his  heirs 
in  such  an  event,  but  must  be  held  to  mean  change  of  title, 
or  of  possession,  by  some  act  of  the  assured,  or  by  some  oper- 
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ation  of  law  other  than  that  which  would  flow  from  the 
death  of  the  assured  intestate.  The  case  of  Wyman  v.  Wy- 
man^  (supraj)  is  relied  upon  as  authority  to  sustain  this 
proposition.  But  the  two  cases,  it  will  be  seen,  are  quite 
different  In  that  case  the  provision  was,  ^'  the  interest  of 
the  insured  in  this  policy  is  not  assignable  unless  by  consent 
of  this  corporation  manifest  in  writing ;  and  in  case  of  any 
transfer  or  termination  of  the  interest  of  the  insured,  either 
by  sale  or  otherwise,  without  such  consent,  this  policy  shall 
be  void  and  of  no  effect."  Emott,  J.,  who  delivered  the 
opinion  in  that  case,  says,  in  reference  to  this  provision : 
'^The  clause  is  to  the  effect  that  the  interest  of  the  assured 
in  this  policy  is  not  assignable ;  and  it  is  a  transfer  or  .term- 
ination of  the  interest  of  the  assured  in  the  policy,  and  not 
in  the  premises  insured,  which,  when  made  without  con- 
sent, is  to  avoid  the  policy  under  this  condition/'  And  it 
was  held  that  inasmuch  as  the  policy  was  a  mere  personal 
contract  with  the  assured,  and  had  not  been  assigned  in 
fact,  it  had  not  become  void  under  that  provision,  but  was 
valid  in  the  hands  of  the  administrator,  and  might  be  en- 
forced if  it  covered  the  loss.  The  same  construction  was 
given  to  a  provision  in  policies  of  insurance  almost  pre- 
cisely similar  in  terms,  in  Smith  v.  The  Saratoga  Mu,  Fire 
Insurance  Go,,  (1  HUlj  497,)  and  in  Phelps  v.  The  Gebhard 
Fire  Insurance  Cb.,  (9  Bosw.  404.)  But  here  the  very  con- 
dition exists  which  was  absent  in  those  policies,  to  wit,  the 
termination  of  the  interest  of  the  assured,  *^  in  the  prem- 
ises insured."  The  language  is  general,  and  is  not  limited 
to  a  change  of  title  or  termination  of  interest  in  any  par- 
ticular way,  or  from  any  one  cause  more  than  another.  It 
is,  ^^  in  case  of  any  sale,  transfer  or  change  of  title  in  the 
property  insured,  or  of  any  interest  therein,  such  insurance 
shall  cease  and  be  void."  No  matter  how  the  transfer  or 
change  is  brought  about,  if  it  is  made  at  all,  in  any  way, 
the  insurance  ceases  and  becomes  void.  This  provision  in 
the  contract,  it  is  to  be  observed,  is  not  conditioned,  or 
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made  dependent  upon,  the  consent  of  the  insarers  in  any 
form,  but  is  absolute  and  unconditional.  In  this  respect 
it  diflfers  entirely  from  the  terms  of  the  policy  in  the  case 
of  Burbank  v.  Rockingham  Marine  Fire  Insurance  Co,^  (24 
N,  H,  550.)  In  that  case  the  contract 'was  "to  insure 
Samuel  Burbank  and  his  heirs,  executors,  and  adminis- 
trators and  assigns  the  aforesaid  property  against  loss  or 
damage  by  fire,  subject  to  the  provisions  and  conditions  of 
the  charter  and  by-laws  of  said  corporation."  One  of  the 
provisions  of  the  charter  was,  "  that  when  any  house  or  other 
building  shall  be  alienated  by  sale  or  otherwise,  the  policy 
shall  thereupon  be  void,  and  be  surrendered  to  the  directors 
of  said  company  to  be  canceled."  The  decision  there 
turned  upon  the  meaning  of  the  word  **  alienated ;"  and 
it  was  held  that  where  property  descended  to  the  heir  of  a 
deceased  person  intestate,  it  was  not  alienated,  within  the 
common  law  definition  and  meaning  of  that  term,  and 
therefore  the  change  of  title,  ia  that  case,  did  not  fall 
within  the  terms  and  meaning  of  that  provision  of  the 
charter.  Here  the  provision  of  the  policy  is  not  restricted 
to  an  alienation  of  the  property  insured,  but  extends  to 
every  conceivable  transfer,  or  change  of  title,  or  interest 

In  Phelps  V.  The  Qebhard  Fire  Ins,  Go,  {supra,)  there  was 
no  provision  in  the  policy  on  the  subject  of  a  transfer  of 
the  property  insured,  but  only  of  the  contract,  as  in  the 
case  of  Wyman  v.  Wyman;  and  besides,  the  company  had 
renewed  the  policy  to  the  executors  of  the  assured,  to 
whom  the  property  had  been  devised.  And  in  Smith  v. 
Saratoga  Mu.  Fire  Ins,  Co.  (supra,)  the  provision  related  to 
a  transfer  of  the  interest  of  the  assured  in  the  contract, 
only.  Neither  of  those  cases  has  any  bearing  upon  the 
provision  of  the  contract  in  the  case  at  bar,  in  respect  to 
*'  any  sale,  transfer  or  change  of  title  in  the  property  in- 
sured, or  of  any  interest  therein." 

There  is,  as  has  been  seen,  in  the  policy  here,  the  same 
provision  in  regard  to  the  assignment  of  the  policy,  or  of 
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any  interest  in  it,  without  the  consent  of  the  company  in 
writing,  as  in  the  cases  before  cited.  And  there  is  also  the 
provision  that  a  change  of  possession  of  the  property  in- 
sured, without  the  consent  of  the  insurers  indorsed  on  the 
policy,  shall  render  it  void.  But  the  change  of  title  is  not 
subject  to  any  such  condition ;  and  the  question  is  whether 
the  change  of  title  does  not  of  necessity,  by  the  very 
terms,  and  plain  meaning  of  the  parties,  render  the  con- 
tract void  and  of  no  eflfect.  It  seems  to  me  it  must  do  so. 
There  is  certainly  no  equity  in  favor  of  the  heirs,  which 
can  operate  to  keep  the  contract  alive,  or  continue  it  in 
force  against  the  defendants,  contrary  to  the  express  terms 
of  the  instrument  The  heirs  have  paid  the  defendants 
nothing,  and  they  have  certainly  no  greater  equities  against 
the  defendants  than  a  judgment  creditor  or  mortgagee 
would  have  had,  who  might  have  acquired  his  title  by 
virtue  of  judgment  or  of  mortgage  foreclosure.  There  is 
no  conceivable  reason  for  straining  the  provisions  of  the 
contract,  if  we  were  at  liberty  to  do  so,  in  favor  of  the 
heirs  at  law  of  the  insured.  The  loss  would  have  been 
payable  to  the  plaintiff  as  administrator,  had  it  occurred 
in  the  life  of  the  intestate,  and  not  been  paid  to  him, 
whether  it  was  so  expressed  in  the  policy  or  not;  and  it 
must  be  presumed,  when  it  is  so  expressed,  that  it  was  in- 
tended to  provide  for  payment  to  the  administrator  in  a 
proper  case.  It  cannot  be  presumed  that  it  was  intended 
to  provide  for  payment  to  the  administrator,  in  a  case 
where,  by  the  express  terms  of  the  policy,  it  was  to  "  be 
void  and  cease/'  Full  effect  may  be  given  to  that  part  of 
the  promise,  by  applying  it  to  the  case  of  a  loss  happening 
under  conditions  which  did  not  affect  the  validity  of  the 
policy.  It  was,  I  think,  assumed,  if  not  distinctly  held, 
in  Wyman  v.  Wyman^  (supra,)  that  an  action  might  have 
been  maintained  by  the  administrator,  in  such  a  case  as 
that,  against  the  company,  though  the  question  was  not 
before  the  court  for  consideration.    But  that  was  upon 
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the  diBtinct  ground  that  the  policy  was  still  in  force,  and 
had  not  as  a  contract  been  subjected  to  any  condition  pro- 
vided for  which  should  render  it  void.  The  question  be-  ( 
fore  the  court  in  that  case,  and  the  only  one,  was  whether 
the  administrator  or  the  heirs  at  law,  or  the  judgment 
creditors  of  the  deceased,  were  entitled  to  the  fund.  The 
company  had  paid  the  loss  over  for  the  benefit  of  any 
party  who  might  be  adjudged  entitled  to  it. 

I  am  inclined  to  the  opinion  that  the  policy  was  also 
void  and  of  no  force  or  eflfect,  by  reason  of  the  property 
having  been  described,  and  insured,  as  a  dwelling-house, 
when  in  fact  it  was  used  in  part  as  a  saloon,  which,  as  the 
referee  finds,  increased  the  risk.  The  description  is  made 
part  of  the  contract,  and  a  warranty  by  the  assured,  and  it 
is  expressly  provided,  among  other  things,  that  in  case  of 
any  misrepresentation  or  concealment,  or  omission  to  make 
known  any  fact  which  increased  the  hazard,  the  insurance 
should  be  void.  But  as  the  case  seems  entirely  clear  upon 
the  other  point,  it  is  unnecessary  to  decide  this. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

[FouBTH  DbpabtkbhTi  Gbitbral  Tbbm,  at  Syracnsei  NoTember  14,  1870. 
MuUm,  P.  J.,  and  Johnson  and  TaicoU,  JuBtices.] 
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The  pmyer  for  relief,  in  a  complaint,  is  no  pari  of  the  caiue  of  action,  and 
does  not  detennine  the  character  of  the  action. 

The  nature  of  the  action,  and  the  caose  of  action,  are  shown  by  the  fittcts 
stated  in  the  complaint. 

Where  the  flicts  stated  in  a  complaint  constitute  a  canse  of  action  for  the 
recovery  of  damages  for  fidse  and  frandnlent  representations  made  by  the 
defendant  in  negotiating  the  sale  and  transfer  of  a  bond  and  mortgage  in 
payment  for  land  porchased,  and  the  prayer  for  relief  is  a  demand  of  judg- 
ment for  damages  in  a  specified  amomit,  the  action  most  be  held  to  be,  and 
treated  as,  an  action  at  law  to  recover  the  damages  sustained  by  reason  of 
the  fraud. 

And  this,  notwithstanding  there  is  also  a  prayer  for  relief  in  the  altemativo— 
"  or  that  the  defendant  be  adjudged  to  reconvey  the  premises,"  to  account 
for  the  use,  income  and  profits  thereof,  or  for  other  relief ;  where  no  cause 
of  action  which  could  entiUe  the  plaintiff  to  the  alternative  relief  il  stated 
in  the  complaint. 

A  cause  of  action  for  fraud  in  the  purchase  and  sale  of  real  estate  survives,  to 
and  against  the  personal  representatives  of  a  deceased  party  to  the  transac- 
tion, and  is  therefore  assignable,  so  that  the  assignee  may  maintain  an  action 
upon  it. 

A  married  woman  is  liable  for  the  fraud  of  her  husband  acting  for  her,  as  her 
agent,  in  the  purchase  of  real  estate,  although  she  was  wholly  ignorant  of 
the  fraud  practised,  and  did  not  authorise  it ;  where  she  had  the  fruits  of 
the  bargain,  kept  the  property  bargained  for,  and  sold  it,  and  retains  the 
proceeds. 

She  will  be  held,  under  such  circumstances,  to  have  made  the  instrumental- 
ities, by  which  the  property  was  procured,  her  own.  And  the  law  will 
impute  the  wrong  to  her,  as  it  was  done  for  her  benefit  and  she  retains  the 
advantage. 

Where,  upon  the  purchase  of  land  by  a  married  woman,  through  her  husband 
acting  as  her  agent,  the  husband  makes  false  and  fraudulent  representations 
respecting  a  bond  and  mortgage  given  in  payment  of  the  purchase  money, 
knowing  them  to  be  false ;  and  such  representations  are  material,  and  the 
vendor  relies  upon  them,  and  sustains  damages  in  consequence,  an  action 
can  be  maintained  by  him,  or  his  assignee,  against  the  wife,  for  the  fraud. 

In  such  an  action  the  measure  of  damages  is,  the  difference  between  the  value 
of  the  mortgage  debt  as  it  would  have  been  had  the  mortgaged  premises 
been  tne  from  all  prior  incumbrances,  as  represented,  and  its  value  as  it 
turned  out  to  be,  with  the  mortgaged  premises  incumbered  by  prior  mort- 
gages and  Judgments. 

Where,  in  such  a  case,  two  prior  mortgagee  were  foreclosed  by  action,  and  the 
premises  sold,  in  satisfkction  thereof,  and  the  same  were  struck  off  to  the 
plaintiff's  assignor,  and  an  execution  issued  in  an  action  brought  by  him 
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upon  the  bond  was  returned  nnsatiafied ;  HM  that  the  plaintiff  was  entitled 
to  recover  of  the  defendant  the  whole  amonnt  of  the  mortgage  debt,  over 
and  above  the  suiplos  arising  fh>m  the  sale  under  the  prior  mortgages,  with 
interest  on  that  balance,  by  way  of  damages. 

Assignments  introduced  in  evidence  are  not  void  because  the  stamps  thereon 
are  not  canceled ;  where  there  is  no  evidence,  or  room  for  pretense,  that 
they  were  left  uncanceled  for  the  purpose  of  defrauding  the  government. 

Whisre  a  reference  is  by  consent,  and  the  action  is  tried  without  objection  that 
it  is  not  a  referable  action,  no  question  can  be  raised,  on  appeal,  in  regard  to 
the  mode  in  which  it  was  tried. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
In  the  year  1861,  Margaret  S.  Graves  was  the  owner  of 
a  separate  estate,  consisting  of  valuable  premises  situate 
in  the  village  of  Geneva,  N".  T.,  upon  which  she  then  re- 
sided with  her  husband,  the  planitiff  in  this  action.  At 
the  same  time,  the  defendant,  Clarinda  H.  Spier,  was  also 
a  married  woman,  the  wife  of  David  S.  Spier,  and  resided 
with  her  husband  at  Albany,  N.  Y.  She  was  possessed 
of  a  large  separate  estate,  and,  among  other  things,  was 
the  owner  of  a  bond  and  mortgage  executed  by  William 
H.  Walker  and  wife,  upon  certain  premises  in  Schodac, 
Kensselaer  county,  N.  T.,  conditioned  for  the  payment  of 
$8500  and  interest,  and  known  in  this  case  as  the  "  Walker" 
bond  and  mortgage.  The  defendant  and  her  husband 
had  previously  resided  in  Geneva,  and  wished  to  return 
and  purchase  a  residence  there,  and  with  that  view  opened 
negotiations  with  Mrs.  Graves,  in  the  latter  part  of  the 
summer  of  1861,  for  the  purchase  of  her  premises  in  Ge- 
neva, which  negotiations  resulted,  on  the  8th  day  of  Oc- 
tober following,  in  the  exchange  and  transfer  of  said 
Geneva  property  for  the  Walker  bond  and  mortgage.  The 
sole  consideration  received  by  Mrs.  Graves  for  the  trans- 
fer of  the  Geneva  property,  was  an  assignment  of  said 
Walker  bond  and  mortgage.  The  negotiations,  through- 
out,  were  conducted  by  the  plaintifl^  her  husband,  in  be- 
half  of  Margaret  S.  Graves,  and  by  David  S.  Spier,  her 
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hnsband^  and  Levi  Safford,  a  real  estate  broker  residing 
in  Albany,  in  behalf  of  the  defendant.  It  was  admitted 
that  Solomon  Graves  and  David  S.  Spier  were  each  the 
general  agents  in  managing  the  estates  of  their  respective 
wives,  and  also,  that  each  acted  as  the  agent  of  his  wife 
in  conducting  the  negotiations  which  resulted  in  effecting 
said  exchange.  During  the  negotiations,  the  said  David 
S.  Spier  and  Levi  Safford,  as  agents  in  behalf  of  the  de- 
fendant, represented  said  Walker  mortgage  to  be  the  first 
and  only  lien  and  incumbrance  of  any  kind  upon  the 
premises  in  it  described,  and  that  said  premises  were  of 
much  greater  value  in  the  market  than  the  face  of  the 
mortgage,  claiming  and  representing  that  they  knew  all 
about  the  premises,  the  incumbrances  and  title  thereto, 
aflirming  that*  the  farm  had  repeatedly  passed  through 
their  hands,  and  that  they  had  personal  knowledge  and 
information  of  the  title  and  incumbrances.  On  one  occa- 
sion they  also  produced  what  purported  to  be  a  search 
of  the  premises  described  in  said  mortgage,  and  exhibited 
it  to  said  Graves,  from  which  it  appeared  there  were  no 
other  incumbrances  upon  said  premises,  which  they  rep- 
resented to  be  a  true  search ;  and  assigning  some  reason 
for  temporarily  retaining  the  same  in  their  possession, 
took  it  away,  promising  but  in  fact  evading  a  return 
thereof  to  Graves  for  further  inspection,  and  though 
efforts  have  been  made,  the  plaintiff  has  been  unable  to 
find  the  same.  Said  representations  were  false  in  fact^ 
and  confiding  in  them,  Margaret  S.  Graves  was  induced 
to  convey  the  premises  to  the  defendant  At  the  time  of 
said  negotiations  and  transfer,  there  were  two  prior  mort- 
gages upon  the  premises  described  in  the  Walker  mort- 
gage, and  one  judgment;  upon  which  mortgages  and 
judgment  there  remained  due  and  unpaid,  in  the  aggre- 
gate, the  sum  of  about  $5000,  which  were  valid  and  prior 
lien&    The  oldest  of  said  prior  mortgages  was  foreclosed 
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in  1863,  and  the  premiBes  sold  upon  foreclosure  sale.  Mrs. 
Graves  realized  about  $1100  out  of  the  surplus  moneys 
arising  therefrom.  The  bond  accompanying  said  mort- 
gage was  worthless,  and  said  Walker  was  insolvent  This 
action  was  brought  to  recover  damages  for  the  injury  and 
loss  sustained  by  Mrs.  Graves  and  her  assignee,  resulting 
4rom  the  fraudulent  representations  made. 

Before  the  commencement  of  this  action,  Mrs.  Graves 
assigned  her  claims  against  the  defendant  for  the  injury 
sustained  by  her  to  William  F.  Eddington,  who  transfer- 
red the  same  to  this  plaintiff.  And  before  the  commence- 
ment of  this  action,  the  defendant  was  fully  apprised  of  the 
fraud,  principally  perpetrated  by  her  agents,  and  was  ten- 
dered a  reassignment  of  said  Walker  bond  and  mortgage, 
and  a  judgment  subsequently  obtained  against  him  on 
said  bond,  and  she  was  requested  to  reconvey  or  return 
the  avails  of  said  Graves*  property,  but  she  refused  to  do 
anything  in  the  matter,  and  persisted  in  retaining  the 
fruits  of  the  transaction. 

The  complaint  set  forth  the  above  facts,  substantially, 
and  demanded  a  reconveyance,  or  judgment  for  the  full 
value  of  the  premises. 

The  answer  admitted  the  existence  of  prior  mortgages, 
denied  any  false  statements,  and  set  out  as  a  separate  de- 
fense that  the  plaintiff  had  not  offered  to  reconvey  within 
proper  time,  and  had  affirmed  the  exchange  after  full 
knowledge  of  all  the  facts,  including  those  constituting 
the  alleged  fraud. 

The  cause  was,  by  consent  of  counsel,  referred  to  Hon. 
W.  H.  Smith,  to  hear  and  decide.  Several  questions  were 
raised  upon  the  trial,  which  appear  in  the  points  of  counsel. 
The  referee  reported  in  favoi*  of  the  plaintiff,  and  assessed 
the  damages  at  $7652.22. 

Judgment  was  entered  for  $8218.40,  from  which  judg- 
ment the  defendant  appealed  to  this  court. 
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MeDonald  dt  Bose^  for  the  appellant. 

L  This  action  is  an  action  in  equity  for  the  rescission 
of  the  contract  and  return  of  the  property,  or  the  repay- 
ment of  the  value  paid,  because  the  defendant  had  dis- 
posed of  the  property,  and  hence  an  actual  return  could 
not  be  made.  The  plaintiff  should  succeed,  if  at  all,  ac- 
cording to  the  rules  of  law  which  govern  such  cases.  It 
was  not  claimed  on  the  trial,  and  we  suppose  is  not  now, 
that  the  plaintiff  could  succeed  if  this  is  to  be  adjudged 
an  equitable  action.  Hence  the  judgment  should  have 
been  for  the  defendant  1.  The  proof  shows  that,  consid- 
ered as  an  action  in  equity,  the  defendant  must  have  judg- 
ment, because,  (a.)  The  plaintiff  or  his  grantor  did  not 
rescind  the  whole  contract.  (6.)  The  attempted  rescission 
was  not  prompt,  but  too  long  delayed,  (c.)  After  full 
knowledge  of  all  the  facts  constituting  the  alleged  frauds, 
the  plaintiff's  assignor  affirmed  the  contract,  by  taking 
benefits  under  it.  (  Wheaton  v.  Bakery  14  Barb.  594.  Ste- 
vens V.  Ht/dej  32  id,  182.  Lawrence  v.  Date,  3  John.  Oh, 
23.  Fisher  v.  FredenhaU,  21  Barb.  82.)  2.  That  this  action 
must  be  considered  and  decided  as  an  equitable  and  not  a 
legal  action,  is  shown,  (a.)  By  the  pleadings.  The  issue 
joined  is  an  equitable  issue.  The  only  difference  in  cases 
of  fraud,  between  an  equitable  and  legal  action,  is  that  in 
an  equitable  action  you  must  allege  and  prove  certain  ad- 
ditional facts.  Ton  must  allege  and  prove  all  you  do  in 
a  legal  action,  and  more  too.  Again ;  in  equitable  actions 
there  ai^e  several  defenses  not  good  in  legal  actions.  In 
this  case  the  complaint  is,  in  all  strictness,  in  a  suit  in 
equity.  It  alleges  the  various  transfers  of  the  Walker 
bond  and  mortgage  and  judgment  obtained  on  the  bond, 
and  final  offer  to  return  the  same  to  the  defendant,  and 
demand  for  reconveyance.  These  facts  are  absolutely 
necessary  in  an  equitable  action — entirely  immaterial  and 
irrelevant  in  a  legal  action.     The  demand  for  relief  is  in 

Vol.  LVin.  23 


354  CASES  IN  THE  SUPREME  COURT. 

• 

# 

Graves  9,  Spier. 

strict  accordance  with  the  facts  alleged.  The  defeDdant, 
having  sold  the  property,  could  not  make  restitution; 
hence  the  demand  for  relief  in  the  alternative  for  the  re- 
conveyance of  the  property  or  payment  of  its  value. 
Again ;  the  second  defense  in  the  answer  which  was  ad- 
mitted on  the  trial,  is  a  perfectly  good  one  in  equity.  In 
a  legal  action  it  would  be  entirely  frivolous.  (6.)  The 
cause  of  action,  as  proved,  was  a  strictly  equitable  one. 
As  to  the  transfers  of  the  property  received,  and  final  offer 
to  return  to  the  defendant,  the  proof  was  made,  and,  even 
after  the  referee  had  decided  that  the  action  might  be  con- 
sidered as  a  legal  action,  was  retained  against  a  motion  to 
strike  out.  Hence,  as  the  pleadings  and  proof  show  this 
to  be  an  equitable  action,  it  should  have  been  decided  as 
such;  and  the  second  defense  having  been  admitted  true 
on  the  trial,  the  judgment  should  be  for  the  defendant. 
Formerly  the  equitable  action  for  rescission  could  not  be 
brought  in  the  same  court  as  the  legal  action  for  deceit. 
Though  by  the  Code  there  is  now  one  forum,  the  essential 
difference  between  these  actions  has  not  been  changed, 
nor  could  it  be.  (JB/y  v.  Mumford^  47  Barb.  633.  Beubens 
V.  Joel,  13  N.  T.  491.  Voorhis  v.  ChUds,  17  id.  358.  Gou- 
let  V.  Asseler,  22  id.  228.  Heywood  v.  Buffalo^  14  id.  540.) 
Actions  must  be  proven  as  pleaded.  You  cannot  frame 
one  issue  and  try  another.  Tou  must  try  the  issue  in  the 
pleadings ;  otherwise,  it  is  not  a  variance,  but  a  failure  of 
proof.  {Smith  v.  Countryman^  30  N.  T,  676.  Walter  v. 
Bennetty  16  id.  250.  Bansom  v.  Wetmore,  39  Barb.  104. 
Moore  v.  McKibUny  33  id.  246.  Oraig  v.  Hyde,  24  How.  Pr. 
313.  Q-asper  v.  Adams,  28  Barb.  441.  Bradley  v.  Aldrichj 
40  j^.  r.  507.  Mann  v.  Fairchild,  2  Keyes^  112.)  Had  the 
plaintiff*  asked  to  amend  his  complaint  so  as  to  allege  a 
cause  of  action  for  deceit,  the  court  could  not  grant  his 
motion,  as  it  would  substantially  change  his  cause  of  ac- 
tion, which  is  not  allowed.    (Catlin  v.  Samen^  1  Buer^  327. 
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Wooodruff  y.  DicMe^  31  How.  Pr.  167.)    Much  less  could 
the  plaintiff  change  without  an  amendment 

n.  By  the  action  and  decision  of  the  court  below,  the 
defendant  has  been  deprived  of  the  right  of  trial  by  jury. 
If  this  action  is  a  legal  action  for  damages,  then  the  de- 
fendant had  the  right  to  a  trial  by  jury  guaranteed  by  the 
constitution.  If  it  is  an  equitable  action,  the  question  of 
trial  by  jury  is  in  the  discretion  of  the  court  It  is  just  as 
much  the  denial  of  a  right  to  reduce  it  to  a  matter  of  dis- 
cretion, as  to  deny  it  altogether.  This  cannot  be  done, 
either  directly  or  indirectly.  It  was  done  in  this  case,  and 
the  defendant  had  no  legal  remedy.  {Saruh  v.  Kimbarkj 
27  N.  T.  147.)  1.  The  defendant  could  not  have  stricken 
out  any  allegations  of  the  complaint  as  irrelevant,  under 
section  160  of  the  Code.  All  of  them  were  consistent 
with  the  cause  of  action  stated  and  the  relief  demanded. 
(Gotoenhoven  v.  Brooklyn^  38  Barb,  9.  Moore  v.  McKibKuy 
33  id.  246.)  2.  The  defendant  could  not  have  demurred, 
as  suggested  by  the  referee,  because,  (a.)  There  was  only 
one  cause  of  action  stated  in  the  complaint.  (6.)  Even  if 
there  had  been  two  causes  of  action  improperly  stated, 
demurrer  is  not  the  proper  remedy,  but  a  motion  to  make 
the  plaintiff  elect  which  cause  he  will  prosecute.  (Meyer 
v.  Van  CoUemj  7  Abb.  Pr,  224.  LaUin  v.  McCarty,  7  How. 
Pr,  239.)  (<?.)  The  motion  that  the  plaintiff  elect  we  have 
made,  and  it  has  been  denied.  (See  3d  point)  Hence 
the  defendant  had  no  mode  provided  by  law  by  which  he 
could  insist  upon  and  compel  his  right  of  trial  by  jury,  if 
this  is  to  be  tried  as  a  legal  action.  To  be  sure  he  did 
not  try  any  of  these  remedies,  but  no  party  is  to  be  held 
to  try  what  cannot  be,  or  lose  his  rights  for  failure  to 
make  such  useless  effort  3.  In  cases  where  the  right  of 
trial  by  jury  is  undoubted,  or  where,  by  the  complaint,  the 
plaintiff  sets  out  a  legal  action,  but  the  defendant  sets  up 
an  equitable  defense,  it  is  held  that  the  person  claiming 
the  right  of  trial  by  jury  must  have  claimed  it  below,  or 
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he  will  be  deemed  to  have  waived  it.  This  is  true,  be- 
cause had  he  asked  it  in  such  case  it  would  have  been 
granted  him  by  the  court  below  as  matter  of  right  In 
this  case  it  was  not  a  matter  of  right;  hence  the  defendant 
lost  no  right  by  not  asking.  (N.  T.  and  N.  H,  Railroad 
Company  v.  Schuyler^  34  N,  T.  46.  Bradley  v.  Aldrich,  40 
id.  511.) 

in.  Even  if  it  should  be  admitted  that  the  plaintiff  can 
thus  unite  in  one  complaint  two  causes  of  action  arising 
out  of  the  same  transaction,  the  one  equitable,  the  other 
legal,  then  it  must  be  held  that  on  the  trial,  on  request, 
the  plaintiff  must  elect  which  of  the  two  he  will  proceed 
with.  ^*He  cannot  carry  water  on  both  shoulders."  Such 
was  the  rule  before  the  Code.  (Rogers  v.  Vosburghj  4  John. 
Oh.  84.  Walter  v.  Bennett,  16  N.  T.  250.  Craig  v.  ffyde, 
24  How.  Pr,  313.)  Hence  the  ^referee  erred  in  his  ruling 
refusing  to  make  the  plaintiff*  so  elect;  and  also  in  his 
refusal  to  strike  out  evidence. 

IV.  Even  regarding  this  action  as  a  legal  action  for  de- 
ceit well  brought,  yet  the  plaintiff  is  not  entitled  to  judg- 
ment. 1.  There  is  no  proof  that  the  defendant  or  any 
authorized  agent  of  hers  ever  made  any  false  statement, 
knowing  or  having  reason  to  believe  it  to  be  false.  To 
warrant  any  recovery  for  fraud,  the  evidence  must  show 
that  the  false  statement  was  made  knowing  it  to  be  false, 
with  the  intent  to  deceive.  Deceit  is  the  foundation  of 
such  actions,  and  that  in  its  nature  must  be  intentional. 
{Marsh  v.  FaUcer^  40  N.  T.  665,  and  note  at  end  of  p,  575. 
Broomed  Leg.  Max.  714,  and  cases  cited.  Weed  v.  Case,  55 
Barb.  548.  Moore  v.  Noble^  36  Row.  Pr.  388.  Hilliard  on 
TortSy  ch.  1,  §  29.)  Such  intentional  deceit  or  fraud  must 
be  proven,  beyond  any  reasonable  doubt ;  it  cannot  be  pre- 
sumed. {Nichols  V.  Pinnery  18  N.  T.  300.)  In  this  action 
the  case  shows  no  finding  that  any  one  intentionally  mis- 
stated anything  except  David  8.  Spier.  The  referee  finds 
that  he  did.    This  we  say  is  entirely  unsupported  by  proof. 
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As  we  have  shown  by  our  statement  hereinbefore,  there 
was  the  same  identical  proof  of  knowledge  against  the 
plaintiff's  witness,  Safford,  as  against  David  S.  Spier.  The 
only  difference  between  them  was,  Safford  was  living, 
Spier  dead.  As  to  Safford,  he  finds  ^'  that  it  does  not  ap- 
pear in  proof  that  Levi  Safford  knew  the  representations 
he  made  were  untrae.''  As  to  Spier,  he  finds  he  did 
know.  This  is  construing  evidence  more  strongly  against 
the  dead,  who  cannot  defend  themselves,  than  against  the 
living,  who  can.  We  submit  that  such  is  not  the  rule, 
and  especially  in  a  case  like  this,  where  the  plaintiff  and 
his  assignors  wait  till  the  pretended  claim  is  nearly  out- 
lawed, after  full  knowledge  of  all  the  facts,  (from  December 
1861  to  April  1867,)  till  after  Mr.  Spier  dies,  and  then  im- 
mediately commence  this  action  against  his  widow,  who 
is  admitted  to  be  innocent  in  all  respects.  The  death  of 
Spier,  it  seems,  was  the  birth  of  this  action.  We  submit 
there  is  no  proof  of  knowledge  on  the  part  of  the  deceased 
husband,  Spier,  (a.)  He  was  in  no  way  liable  to  pay  the 
prior  mortgages,  or  either  of  them.  (6.)  The  proof  shows 
that  the  county  clerk's  search  was  duly  signed  by  him, 
went  back  to  a  good  source  of  title,  and  was  in  the  same  con- 
dition when  shown  Safford,  Mrs.  Graves  and  the  plaintiff, 
as  when  signed  by  the  county  clerk.  The  referee  finds 
there  is  no  proof  to  the  contrary,  (c,)  The  search  was  re- 
lied upon,  and  deceived  three  living  persons — Mr.  Safford, 
Mrs.  Graves  and  the  plaintiff.  Why  may  it  not  be  sup- 
posed it  also  deceived  Mr.  Spier,  (d.)  The  only  mode  in 
which  Mr.  Spier  can  be  held  to  have  known  of  the  mis- 
take in  the  search,  is  to  suppose  that  he  and  the  county 
,  clerk,  by  conspiracy,  got  up  a  search  to  deceive,  or  that 
Mr.  Spier,  after  the  county  clerk  had  made  the  search,  so 
altered  it  or  garbled  it  as  not  to  show  these  two  prior 
mortgages,  thus  committing  forgery.  Safford  and  Mrs. 
Graves  and  the  plaintiff  all  examined  it,  and  noticed  noth- 
ing wrong  about  it    Safford^  as  land  agent^  was  accus- 
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tomed  to  examine  searches,  especially  those  from  this 
county  clerk's  office.  Can  snch  a  supposition  of  fraud  be 
sustained  on  such  evidence  ?  Is  it  not  rather  more  in  ac- 
cordance with  the  rules  of  evidence  to  presume  that  Mr. 
Spier,  like  the  other  three,  relied  upon  the  search,  and 
was  himself  deceived,  and  that  there  was  an  unintentional 
mistake  in  the  search  ?  2.  Mrs.  Graves,  the  person  who 
made  the  bargain  and  executed  the  deed  to  the  defendant, 
and  heard  all  these  alleged  false  representations,  did  not 
rely  upon  and  was  not  deceived  by  any  representations  made 
by  David  S.  Spier.  Simple  misstatements,  even  although 
intentional,  do  not  warrant  a  judgment.  There  must  be 
reliance  thereupon,  and  consequent  injury.  (See  cases  above 
cited.)  (a.)  Mrs.  Graves  herself  swears,  "I  confided  and 
trusted  in  Safford's  representations.  TJpop  his  statements 
and  the  search  I  sold  the  property."  She  entirely  ignores 
any  reliance  on  what  was  said  by  David  S.  Spier.  (6.)  The 
nature  of  the  subject  matter  about  which  the  representa- 
tions were  made — title  to  land — ^is  such  that  in  case  a 
search  waa  produced  it  would  be  made  the  main  reliance. 
They  required  a  search,  got  one,  relied  upon  it  and  were 
deceived  thereby.  It  has  even  been  held  that  an  inten- 
tional misstatement  about  title  will  not  constitute  an 
actionable  fraud,  on  the  ground  that  any  person  who  relies 
upon  such  statement,  and  does  not  examine  the  records,  is 
guilty  of  negligence.  {Tallman  v.  Oreen^  3  Sandf.  442,  and 
cases  cited.  White  v.  Seaver^  25  Barb.  242.)  (c.)  As  to  the 
pretended  statement  that  the  search  was  a  true  search,  the 
above  rule  should  apply,  because  the  search  is  obtained  to 
prove  the  title,  and  it  and  the  evidence  of  its  verity  is  of  a 
higher  nature  than  any  parol  statement  The  seal  of  the 
court  and  signature  of  the  clerk  is  the  proof  of  which  even 
courts  must  take  notice  and  recognize.  It  is  reasoning  in 
a  vicious  circle,  to  say  that  a  person  is  not  warranted  in 
relying  upon  a  parol  statement  as  to  title,  because  he 
should  procure  a  search  or  have  the  records  examined,  and 
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then  say  that  any  parol  statement  about  that  very  search 
is  actionable.  Bat  as  we  have  said,  this  whole  claim  of 
fraud  is  disposed  of  by  supposing  either  that  the  county 
clerk  unintentionally  made  an  error  in  the  search,  and  thus 
all  were  deceived,  or  by  supposing  that  the  search  was  so 
made  as  not  to  be  fully  understood  by  all  the  parties  ex- 
amining it  This  is  the  more  rational  explanation,  and 
may  be  the  very  one  the  lawyer  Qraves  applied  to,  after 
hearing  of  the  existence  of  these  two  mortgages,  gave 
him.  We  submit  it  should  be  the  one  adopted  by  this 
court,  especially  as  against  innocent  living  defendants  and 
deceased  accused  witnesses,  and  in  favor  of  persons  who 
have  held  their  peace  during  about  five  years,  while  such 
witness  was  living,  and  could  have  been  heard  to  give  his 
explanation. 

y.  It  is  true  the  referee  has  found  that  the  witness  Saf- 
ford  and  David  8.  Spier  represented  that  the  farm  was 
worth  more  than  the  mortgage,  while  he  has  found  as 
matter  of  fact  that  it  was  worth  less.  But  this  was  not 
made  any  ground  for  his  decision,  neither  indeed  could  it 
be.  1.  The  referee,  in  stating  the  representations  on 
which  Mrs.  Graves  exchanged,  only  mentioned  those  as  to 
title.  Also,  in  stating  in  what  the  statements  were  false, 
he  only  states  as  to  title.  2.  A  false  statement  of  value 
would  be  as  to  matter  of  opinion,  and  not  fact,  and  hence 
is  no  ground  for  action.  3.  But  as  to  the  matter  of  the 
value  of  the  premises,  Mrs.  Graves  did  not  rely  on  any 
statements  of  Safford  or  Spier,  but  wrote  to  a  friend,  re- 
ceived an  answer,  and  relied  upon  that. 

VI.  This  action  is  brought  on  account  of  fraud  in  the 
transfer  of  a  certain  bond  and  mortgage,  and  is  brought 
by  the  assignee  and  purchaser  of  said  mortgage,  with  full 
knowledge  of  all  the  facts.  He  cannot  offer  to  return 
them  to  a  third  party  and  claim  damages  oh  account  of 
fraud  practiced  upon  his  assignor.  (Borst  v.  Baldwin^ 
30  Bath.  180.) 
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Vn.  Had  the  plaintiff  made  out  an  equitable  cause  of 
action  for  rescission,  such  a  cause  of  action  might  possibly 
be  assignable ;  but  a  legal  cause  of  action  for  deceit  is  not, 
and  never  was,  assignable.  (Prosser  v.  Edmondt,  1  Young 
&  Coll  481.  McMahon  v.  Allen,  34  Barb.  56.  ZabHikie  v. 
Smithy  13  N.  F.  333,  at  foot  of  page.  Lamphere  v.  HaU, 
26  Sow,  Fr.  510,  and  eases  cited.  Shoemaker  v.  Kelky, 
2  Dall  213 ;  1  Yeates,  245.)  It  is  sometimes  said  in  the 
books,  that  whatever  passes  to  personal  representatives  is 
assignable.  But  these  dicta  are  expressly  disapproved  in 
McMahon  v.  Alleny  (34  Barb.  65 ;)  Sheldon  v.  Woody  (2  Bosw. 
278 ;)  Eyslop  v.  Bandally  (4  2>t*er,  663.)  If  the  cases  in 
which  these  dicta  occur,  (such  as  Haight  v.  Hayty  19  N.  Y. 
464,)  are  carefully  examined,  it  will  be  found  they  decide 
that  whatever  is  assignable  passes  to  the  personal  repre- 
sentatives ;  but  not  the  converse — that  whatever  passes  is 
assignable.  The  proposition  refers  to  whatever  passed  to 
the  personal  representatives  at  common  law,  for  the  rule 
holds  in  the  United  States  courts  and  in  England.  {Com- 
^gy^  ▼•  Vasscy  1  Pet  U.  S.  213.  Baymond  v.  Fitehy  2  CrompL 
Meet.  &  WeU.  588.)  Hence  when,  by  the  Revised  Statutes, 
the  range  of  causes  of  action  that  pass  to  the  personal 
representatives  is  enlarged,  that  does  not,  per  «e,  make 
those  which  were  added  assignable.  The  statute  says 
.  nothing  about  assignees,  and  hence  assignability  is  not 
affected  thereby.  (  Thurman  v.  Wellsy  18  Barb.  510.)  Again, 
the  cases  of  Zabriskie  v.  Smithy  and  Lamphere  v.  Sail, 
(before  cited,)  which  expressly  hold  that  such  causes  are 
not  assignable,  were  lately  decided — long  after  the  Revised 
Statutes. 

Vin.  Even  if  assignable,  the  plaintiff  never  acquired 
title.  1.  If  it  be  considered  an  equitable  action,  then  the 
assignment  of  the  bond  and  mortgage  would  be  necessary 
to  give  the  plaintiff  title.  It  is  not  claimed  that  the  stamps 
on  them  were  sufficient,  and  they  were  finally  withdrawn, 
or,  as  the  case  has  it,  were  not  offered  in  evidence.    2.  Con- 
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Bidered  as  an  actioD  for  damages,  the  transfers  C  and  H, 
would  not  transfer  the  title.  They  contained  a  power  of 
attorney,  and  hence  are  void  because  they  were  not  stamped 
with  a  fifty  cent  stamp.  {Stamp  Law,  §§  158,  170.)  The 
introduction  of  papers  was  duly  objected  to. 

IX.  The  measure  of  damages  adopted  by  the  referee 
was  not  the  true  one.  The  facts  found,  on  which  it  rests, 
were  contrary  to  the  evidence  given  and  received,  and 
the  rules  of  law  applicable;  and  the  plain tifi*'s  evidence 
on  that  point  given,  received  and  duly  objected  to,  was 
improper,  and  that  offered  by  the  defendant,  rejected  and 
duly  excepted  to,  was  legal  and  proper.  1.  The  true  rule 
of  damages  would  be  the  difference  between  the  Walker 
bond  and  mortgage,  as  they  were  represented  to  be,  and 
as  they  in  fact  were.  There  is  no  proof  of  the  value  of 
the  bond  and  mortgage  on  either  supposition.  The  rule 
adopted  would  seem  to  be  the  amount  of  the  prior  incum- 
brances. This  is  the  rule  in  case  of  a  deed  with  covenants. 
But  it  has  no  application  to  this  case.  The  bond  is  the 
debt.  The  mortgage  is  not  valid  separated  from  it  K 
the  bond  is  good  it  is  immaterial  what  the  mortgage  is. 
Besides,  this  theory  is  absurd  upon  its  face.  A  second 
mortgage  may  be  perfectly  good  for  its  full  amount,  pro- 
vided there  is  property  enough  to  pay  both.  2.  The  facts 
found  in  deciding  damages  are  against  law  and  the  evi- 
dence.  (a.)  The  finding  that  the  judgment  of  Van  Hoe- 
sen  was  a  prior  lien  to  the  mortgage.  The  mortgage  was 
for  purchase  money.  It  needs  no  authority  to  show  that 
a  jiidgment  against  the  mortgagor  cannot  be  prior  to  a 
purchase  money  mortgage  made  by  him.  (i.)  The  find- 
ing that  the  Walker  bond  was  worthless  October  1,  1861, 
is  against  the  evidence  and  law.  This  supposes  the  maker. 
Walker,  insolvent.  Insolvency,  like  fraud,  must  be  proven, 
{Walrod  v.  Sail,  9  Barb.  271.)  Here  the  proof,  like  the 
presumption,  was  that  he  was  solvent  (<?.)  The  finding 
that  the  mortgage,  if  as  represented,  would  have  been 
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worth,  October  8th,  1861,  $8852.03,  is  unsupported  by, 
and  contradicted  by,  the  evidence.  The  referee  also  finds 
that  on  that  day  the  land  conveyed  by  the  mortgage  was 
worth  only  $8193.75.  Hence  the  mortgage  was  worth 
more  than  the  land.  3.  The  evidence  admitted  on  proof 
of  damages  was  improper,  (a.)  As  the  wrong  rule  of 
damages  was  adopted,  all  evidence  in  support  of  and  in 
accordance  with  such  rule  must  be  wrong,  (i.)  The  proof 
of  the  value  of  the  farm  was  improper.  The  knowledge 
of  it  was  necessary  to  fit  a  witness  to  give  proper  testi- 
mony of  value,  but  as  an  independent  fact  it  is  immaterial. 
So  also  as  to  evidence  as  to  the  condition  and  quality  of 
the  farm,  (c.)  The  evidence  of  the  plaintifl?  as  to  the 
value  of  the  Walker  bond  and  mortgage  was  improper, 
and  his  testimony  untrue,  and  it  was  so  found  by  the 
referee.  He  did  not  show  that  he  knew  anything  about 
the  value  of  the  farm  covered  by  the  mortgage,  the  respons- 
ibility of  Walker,  the  maker  of  the  bond,  or  that  he  had 
any  knowledge  of  the  value  of  bonds  and  mortgages  in 
any  market  To  give  an  opinion  the  witness  must  show 
qualifications  peculiar  to  himself  as  connected  with  the 
subject  matter,  (d.)  The  evidence  of  the  amount  of  sur- 
plus moneys  received  by  Mrs.  Graves  clearly  had  nothing 
to  do  with  damage  arising  froni  the  plaintifi;*'s  alleged 
fraud,  (e.)  If  the  referee  was  right  in  admitting  evidence 
as  to  the  amount  received  from  surplus  moneys,  he  was 
clearly  wrong  in  granting  the  plaintiff's  motion  to  strike 
out  evidence  as  to  what  Mrs.  Graves  sold  the  farm  for, 
and  thus  realized.  (/.)  The  proof  of  amount  of  surplus 
moneys  and  the  judgment  rolls,  showing  the  sale  in  1863, 
were  clearly  improper,  even  on  the  question  of  the  value  of 
the  farm  in  1861.  A  sale  at  or  about  the  time  is  some  slight 
evidence  of  value,  but  a  sale  two  years  after,  is  none; 
hence,  as  we  have  shown,  a  wrong  rule  of  damages  was 
adopted  by  the  referee.  It  was  supported  by  improper 
evidence,  and  his  findings  on  the  wrong  rule  thus  improp- 
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erly  proven  were  against  such  evidence  and  the  presump- 
tions of  law,  and  the  judgment  is  therefore  wrong  and 
should  be  reversed. 

X.  If  we  are  right  in  our  former  points,  then  the  referee 
erred  in  denying  the  motions  of  the  defendant  for  a  non- 
suit at  the  conclusion  of  the  plaintiff's  testimony^  and 
again  at  the  close  of  the  whole  testimony. 

XI.  As  this  is  an  equitable  action,  and  a  he  facts 
proven  and  uncontradicted,  (point  1,  8uid.  1,)  show  that 
such  action  can  in  no  way  be  maintained,  this  court  should 
not  only  reverse  the  judgment  entered  upon  the  report  of 
the  referee,  and  grant  no  new  trial,  but  should  grant  a  judg- 
ment absolute  for  the  defendant,  with  costs.  {Bradley  v. 
Aldrich,  40  N.  7. 504    Edmomtm  v.  MeLoudy  16  N.T.  543.) 

W,  F,  Diefendarfy  for  the  respondent. 

L  This  action  is  brought  to  recover  damages  of  the  de- 
fendant, growing  out  of  false  and  fraudulent  representa- 
tions made  by  her  in  negotiating  the  sale  and  transfer  of 
a  certain  mortgage  to  Margaret  8.  Graves ;  and  to  war- 
rant a  recovery,  it  was  incumbent  upon  the  plaintiff  to 
establish,  on  the  trial,  that  the  defendant,  or  her  agents 
for  her,  perpetrated  a  fraud  upon  Mrs.  Graves,  the  orig- 
inal assignor  of  the  cause  of  action,  and  that  damages 
ensued  to  her  therefrom.  1.  Assuming  that  burden,  we 
will  first  briefly  advert  to  the  proof  establishing  the  fraud. 
The  principal  evidence  upon  this  point  appears  from  the 
testimony  of  Solomon  Graves,  the  plaintiff,  Margaret  S. 
Graves,  and  Levi  Safford.  The  representations  were  prin- 
cipally made  by  the  defendant's  husband,  David  8.  Spier, 
and  Levi  Safibrd,  a  broker,  both  of  whom  acted  as  the 
agents  of  the  defendant.  There  is  no  positive  proof  in  the 
case  that  the  defendant,  personally,  made  any  representa- 
tions, or  knew  that  any  were  being  made  at  the  time. 
There  are,  however,  circumstances  in  the  case,  strongly 
tending  to  prove  such  knowledge  on  her  part    The  rep- 
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resentations  were  made  at  different  times  during  the 
negotiations  for  the  sale  and  exchange  of  Mr.  Graves' 
premises  in  Geneva,  described  in  the  complaint,  for  a 
mortgage  on  premises  in  Bensselaer  county,  N.  Y.,  and 
consisted  in  the  statements  that  the  said  mortgage  was  a 
good  mortgage  upon  premises  worth  more  than  the  face 
of  the  mortgage  ;  that  it  was  the  first  and  only  mortgage, 
lien  or  incumbrance  of  any  kind  upon  the  premises  in  it 
described,  and  that  a  search  purporting  to  be  a  search  of  the 
premises,  and  from  which,  said  mortgage  appeared  to  be 
the  only  lien  and  incumbrance,  was  a  true  search — affirm- 
ing personal  knowledge  of  all  the  statements  thus  made. 
Graves  testified  that  Spier  said  it  was  a  good  mortgage  on 
property  worth  considerably  more  than  the  face  of  the 
mortgage.  That  "  the  mortgage  was  the  only  lien  on  the 
property.  We  had  considerable  talk  about  it"  That 
"there  was  no  lien  on  the  premises  except  this  mortgage; 
that  it  was  given  for  balance  of  the  purchase  money." 
And  when  the  witness  inquired  of  Safford  why  he  had 
not  brought  the  search,  and  stated  his  unwillingness  to  go 
on  without  it,  Safford  professed  personal  knowledge  of  the 
incumbrances,  and  said  he  "knew  all  about  the  premises, 
and  that  the  Walker  mortgage  was  the  only  incumbrance 
on  the  place."  That  "  I  need  not  send  for  a  search,  as  he 
knew  all  about  the  property,  and  this  was  the  only  lien  on 
the  property."  Spier  said  it  was  the  only  lien.  Spier  also 
produced  a  search,  which  purported  to  be  a  search  of  the 
premises,  representing  the  Walker  mortgage  as  the  only 
lien,  and  said  the  search  was  a  true  one,  and  the  property 
was  all  right."  Mrs.  Graves  testifies  that  she  heard 
"  Saftbrd  say  it  was  the  first  mortgage."  That  Mr.  Graves, 
her  husband  and  agent,  ^'  informed  her  so  also,  frequently, 
and  he  had  charge  of  this  matter  from  the  beginning  to 
the  end.  Safford  said  the  place  had  often  passed  through 
their  office."    Levi  Safford  testifies :  "  I  made  representa- 
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tions  to  Mrs.  Graves  about  the  Schodac  farm,  and  made 
them  in  behalf  of  Mrs.  Spie^.  They  asked  me  about  its 
value,  title  and  incumbrance.  I  told  them  there  had  been 
two  mortgages,  but  that  Spier  said  he  had  paid  them  off. 
I  was  authorized  by  Mr.  Spier  to  state  to  Mrs.  Graves  that 
the  premises  were  free  and  clear,  except  the  Walker  mort- 
gage, and  I  did  so  represent  to  Mrs.  Graves  previous  to 
the  exchange."  It  is  admitted,  and  proved  in  the  case, 
that  the  representations  were  false  in  fact;  that  there  were 
two  mortgages  and  one  judgment,  prior  liens.  It  is  both 
admitted  and  clearly  proven,  that  David  S.  Spier  and  Levi 
Safford  were  the  agents  of  the  defendant  to  negotiate  the 
mortgage  and  effect  the  exchange.  It  also  appears  that 
David  S.  Spier  was  the  husband  of  the  defendant,  and  had 
the  general  management  of  her  business.  She  also  knew 
that  Safford  was  negotiating  the  premises  for  the  mort- 
gage, and  that  he  delivered  the  mortgage  and  received  the 
deed  for  the  defendant.  The  assignment  of  the  mortgage 
was  executed  by  her,  and  the  deed  of  the  Geneva  property 
delivered  to  her  by  Safford.  Spier  and  Safford  conducted 
the  business,  throughout,  in  the  name  of  the  defendant, 
and  with  her  knowledge  and  assent.  They  were,  by 
virtue  of  the  relation  they  bore,  as  well  as  a  matter  of  fact, 
the  agents  of  the  defendant  to  effect  the  exchange.  The 
referee  expressly  found  that  both  Spier  and  Safford  acted  as 
the  duly  authorized  agents  of  the  defendant  in  negotiating 
the  mortgage  and  exchange.  The  express  object  of  the 
agency  was  to  purchase  the  Geneva  property  for  the  de- 
fendant, and  negotiate  her  mortgage  in  payment  therefor. 
It  follows,  then,  that  whatever  statements  or  representa- 
tions were  made  by  Spier  and  Safford  during  the  negotia- 
tions with  regard  to  the  mortgage,  were  directly  within 
the  scope  of  their  authority  to  purchase  the  Geneva  prop- 
erty and  turn  out  in  payment  therefor  the  Walker  mort- 
gage, and  were  binding  upon  the  principal  receiving  the 
fruit 
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It  is  useless  to  particularize  and  refer  to  emphatic  por- 
tions of  the  evidence  relating  to  the  representations  made. 
The  proof  is  clear,  emphatic  and  absolutely  overwhelming, 
that  the  defendant  by  her  agents  represented  the  Walker 
mortgage  to  be  the  first,  and  only,  incumbrance  on  the 
premises  in  Schodac  upon  which  it  was  a  lien ;  that  it  was 
worth  more  than  the  face  of  the  Walker  mortgage ;  that 
the  search  was  true ;  professing  personal  knowledge  of  the 
statements  made.  That  the  defendant,  through  an  un- 
scrupulous agent  and  husband,  with  the  aid  of  Safford  and 
a  false  search,  deliberately  defrauded,  and  intended  to  de- 
fraud, Mrs.  Graves  out  of  a  house  and  lot,  worth  more 
than  the  price  agreed  to  be  paid,  by  inducing  her  through 
willful,  false  and  fraudulent  representations  to  receive  a 
worthless  mortgage  in  payment  therefor,  is  too  apparent 
to  admit  of  a  shadow  of  doubt  But  it  is  claimed  that 
the  defendant  was  ignorant  of  the  fraud  perpetrated  by 
her  agents  at  the  time  of  the  negotiations.  She  knew  the 
trade  was  going  on,  and  what  kind  of  a  mortgage  she 
was  transferring  for  this  valuable  Geneva  property.  She 
knew  of  the  existence  of  the  mortgages  on  the  Schodac 
property,  and  under  the  proof  it  would  be  exceedingly 
charitable  to  concede  that  she  was  not  an  active  partici- 
pant in  the  fraud ;  but  that  after  a  knowledge  of  the  fraud 
she  retained,  and  still,  by  every  means  at  her  command, 
persists  in  retaining  the  fruits  of  this  unrighteous  trans- 
action, is  certain;  although  the  fraud  has  been  fully 
proven  by  her  own  instruments,  as  well  as  by  other  testi- 
mony upon  which  a  shadow  of  suspicion  does  not  and  can 
not  rest  And  she  has  utterly  failed  to  controvert  it.  The 
object  of  the  tender  was  to  apprize  the  defendant  of  the 
fraud,  and  give  her  an  opportunity  to  rescind  and  restore, 
or  retain  and  ratify.  It  is  proven  by  the  testimony  of 
George  Proudfit,  and  admitted  by  the  defendant,  that  she 
received  and  retains  the  fruits.  The  defendant  thereby 
confirmed  and  ratified  the  acts  of  her  agents,  and  adopted 
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the  instrnmentalities  by  which  the  ill  gotten  gain  was 
obtained. 

2.  The  plaintiff's  assignor  and  agent  confided  in  the 
representations;  this  is  apparent  from  the  testimony. 
"Upon  what  else  conld  they  rely  ?  They  knew  nothing  of 
the  mortgage,  or  the  property  upon  which  it  was  a  pre- 
tended lien.  They  did  not  even  know  that  the  search 
was  genuine.  They  relied  upon  the  defendant's  repre- 
sentations "  that  it  was  a  true  search."  Distant  two  hund- 
red miles  from  the  records,  they  were  strenuously  urged 
by  the  defendant's  agents  to  rely  upon  their  statements  in 
respect  to  the  search  and  incumbrances,  and  they  had  a 
legal  right  to  do  so ;  and  it  hardly  lies  with  the  defendant 
to  question  it.  Mr.  Graves  made  no  inquiry  of  Mr.  Rich- 
ardson, clerk  of  the  assembly,  as  to  the  incumbrances, 
but  simply  as  to  the  value.  Then  again,  the  inquiry  is 
not  whether  Mrs.  Graves  placed  her  sole  reliance  upon 
the  representations  made.  Were  they  the  inducement, 
without  which  she  or  her  agent  would  not  have  taken 
the  mortgage,  or  were  they  the  controlling  cause  ?  We 
think  it  manifest  that  the  representations  were  the  sole 
inducement;  and  if  there  can  possibly  be  any  doubt 
upon  the  subject,  the  law  settles  the  question  upon  the 
testimony  of  the  plaintiff  and  wife,  who  swore  that  they 
relied  on  and  confided  in  the  representations.  (Set/- 
mow  V.  Wilion^  14  N,  Y.  567.  Thurston  v.  ComeUy  38 
id,  287.)  The  referee  expressly  found  that  the  plaintiff 
and  Mrs.  Graves  confided  in  the  representations  made, 
and  were  thereby  induced  to  exchange  and  convey  her 
property  for  the  mortgage.  The  statements  of  Spier  and 
Safford  were  of  such  a  positive  and  definite  character  that 
it  was  only  natural  for  Mrs.  Graves  to  credit  them.  The 
claim  that  because  Mr.  Graves  made  inquiry,  through  the 
mail,  of  Eichardson,  who  professed  no  knowledge  of  the 
premises  or  incumbrances,  or  as  to  the  value  of  the  premises, 
Mrs.  Graves  should  lose  her  right  to  trust  or  confide  in  the 
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false  represeDtations  made,  and  be  denied  a  recovery,  comee 
with  bad  grace,  and  little  force,  from  a  wrongdoer  who 
clings  to  the  gains  procured  by  the  fraud  of  a  "tricky" 
man.  It  remains  to  be  seen,  whether  the  authorities  will 
sustain  a  recovery  founded  upon  the  proof  in  this  action. 

n.  It  is  urged  that  the  recovery  in  this  action  cannot 
be  sustained  for  the  reason  that  the  defendant  was  ig- 
norant of  the  fraud  perpetrated  by  her  agents  at  the  time 
of  the  transfer;  that  she  did  not  in  person  make  or 
authorize  any  representations,  and  should  not,  therefore, 
be  held  responsible  fpr  the  misconduct  and  fraud  of  her 
agents,  made  without  her  knowledge.  But  the  defend- 
ant received  and  persists  in  retaining  the  fruits  and  avails 
of  the  fraudulent  transaction,  reaping  all  the  advantages 
enuring  from  the  fraud  of  her  agents.  Spier  and  Safford 
were  certainly  acting  within  the  scope  of  .their  authority, 
which  was  to  effect  the  exchange,  to  negotiate  the  mort- 
gage in  payment  for  the  Geneva  property.  The  repre- 
sentations were  made  for  her  benefit,  and  enured  exclu- 
sively to  her  advantage.  In  such  cases,  the  party  for 
whose  immediate  benefit  the  representations  were  made 
cannot  retain  the  fruits  and  claim  the  advantages  of  the 
bargain,  without  adopting  the  instrumentalities  through 
which  it  was  obtained.  This  is  a  familiar  and  elementary 
principle  of  law,  and  the  doctrine  is  affirmed  in  numerous 
and  controlling  adjudged  cases. 

We  will  briefly  refer  to  some  of  the  cases  and  the  terms 
employed  in  stating  the  doctrine.  In  PanonB  on  GoniraeU, 
(vol  1,  p.  62,  2(2  ed,^)  it  is  laid  down,  that  "a  principal  is 
liable  for  the  fraud  or  misconduct  of  his  agent  so  far,  that 
on  the  one  hand  he  cannot  «take  any  benefit  from  any  mis- 
representation fraudulently  made  by  his  agent,  although 
the  principal  was  ignorant  and  innocent  of  the  fraud ;  and 
on  the  other  hand,  if  the  party  dealing  with  the  agent 
suffers  from  such  fraud,  the  principal  is  bound  to  make 
him  compensation  for  the  injury  so  sustained;  and  al- 
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though  the  principal  be .  innocent,  provided  the  agent 
acted  in  the  matter  as  his  agent  and  distinctly  within  the 
line  of  business  intrusted  to  him."     <'  And  though  there 
be  no  actual  fraud  on  the  part  of  the  agent,  yet  if  he 
makes  a  false  representation  as  to  the  matter  peculiarly 
within  his  own  knowledge  or  that  of  his  principal,  and 
thereby  gets  a  better  bargain  for  his  principal,  such  prin- 
cipal, although  innocent,  cannot  take  the  benefit  of  the 
transaction."   (/(.)    *^  If  an  agent  makes  false  represent- 
ations inducing  purchasers  to  enter  into  a  contract,  the 
principal  is  affected  by  such  representations  the  same  as 
if  made  by  himself."     (Sandford  v.  Handy ^  23  Wmd.  259.) 
'^  A  principal  is  liable  for  the  false  representations  of  his 
agent,  made,  in  and  about  the  matter  for  which  he  was 
appointed  agent,  not  on  the  ground  of  express  authority 
given  to  the  agent  to  make  the  statement,  but  on  the 
ground  that  as  to  the  particular  matter  for  which  the 
agent  is  appointed,  he  stands  in  the  place  of  the  principal ; 
and  whatever  he  does  or  says  in  and  about  that  matter,  is 
the  act  and  declaration  of  the  principal ;  the  principal  is 
just  as  liable  as  if  he  had  personally  done  the  act  or  made 
the  declaration."     "  The  power  of  the  agent  to  render  the 
principal  liable  for  representations,  flows  from  his  mere 
appointment  to  do  the  act  or  transact  the  business  in  and 
about  which   the  representations  are  made."     {Sharp  v. 
Mayor  of  N.  F.,  40  Barb.  257.)     ''  The  vendor  of  land  is 
responsible  for  material  misrepresentations  in  respect  to  its 
location  and  quality  as  made  by  his  agent  without  express 
authority,  and  in  the  absence  of  any  actual  knowledge  by 
either  the  agent  or  principal  whether  the  representations 
were  true  or  false."     **  One  who,  without  knowledge  of 
its  truth  or  falsity,  makes  a  material  misrepresentation,  is 
guilty  of  fraud  as  much  as  if  he  knew  it  to  be  untrue." 
{Bennett  v.  JudBon^  21  N.  Y.  238.)     "  So  long  as  the  prin- 
cipal retains  the  benefits  of  the  dealing,  he  cannot  claim 
Vol.  LVni.  24 
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immunity  on  the  ground  that  the  fraud  was  committed  by 
his  agent  and  not  by  himself.  This  is  an  elementary  doc- 
trine." (76.)  "  The  principal  cannot  enjoy  the  benefits 
of  a  bargain  made  by  an  agent  without  adopting  the  in- 
strumentalities by  which  it  was  consummated.''  (Mwell 
V.  Chamberlin,  31  N.  T.  611.)  On  page  619  the  court 
says  that  "  if  an  agent  defrauds  a  person  with  whom  he 
is  dealing,  the  principal,  though  not  having  authorized  or 
participated  in  the  wrong,  is  nevertheless  liable  so  long  as 
he  retains  the  benefits  of  the  dealing,  and  while  occu- 
pying that  position,  cannot  claim  immunity  for  the  fraud 
of  his  agent."  The  doctrine  of  Bennett  v.  Judson  is  fully 
sustained  and  reaffirmed  by  a  unanimous  court.  "  When 
an  agent,  acting  within  the  scope  of  his  actual  authority, 
perpetrates  a  fraud  for  the  benefit  of  his  principal,  and 
the  latter  receives  the  fruits  of  it,  he  thereby  adopts  the 
fraudulent  acts  of  the  agent."  {Smith  v.  Tracy^  36  j^.  T. 
79.)  '*  These  authorities  rest  upon  the  principle  that  when 
a  party  clothes  another  with  authority  to  speak  in  his  be- 
half, and  indorses  him  to  third  persons  as  worthy  of  trust 
and  confidence,  those  who  are  misled  by  the  falsehood 
and  fraud  of  the  agent,  are  entitled  to  impute  it  to  the 
principal.  The  latter  will  not  be  permitted  to  retain  the 
fruits  of  a  transaction  infected  with  fraud,  whether  the 
deceit  which  he  seeks  to  turn  to  his  profit  was  practiced 
by  him  or  by  his  accredited  agent.  In  such  a  case,  he  can- 
not separate  the  legal  from  the  illegal  elements  of  the 
contract,  and  appropriate  the  advantages  it  secures,  while 
he  rejects  the  corrupt  instrumentalities  by  which  they  were 
obtained."  {lb.)  See  also  page  84,  where  the  learned 
judge  draws  the  line  and  "  sharply  defines  "  the  distinction 
between  cases  of  warranty  involving  the  existence  and 
extent  of  the  power  of  the  agent,  and  cases  of  fraud  of 
the  agent  acting  within  the  scope  of  his  authority.  Here, 
again,  the  Court  of  Appeals  unanimously  reaffirm  the 
doctrine  of  Bennett  v.  Judson^  {»upra.)    In  Craig  v.  Wardy 
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at  the  next  term  of  the  Court  of  Appeals,  that  court  again 
fully  reaflBrmed  the  doctrine  of  Bennett  v.  Jvdson.  Judge 
Hunt,  in  delivering  the  opinion,  in  which  the  whole  court 
concurred,  said :  *'  I  concur  fully  in  the  propositions  laid 
down  at  the  trial  of  that  case,  (referring  to  Bennett  v.  Judaon,) 
that  having  received  the  fruits  of  the  hargain,  the  defendant 
wa^  liable  for  the  fraud  of  his  agent,  although  he  did  not 
authorize  the  statement,  or  know  that  it  was  made,  or 
whether  it  was  true  or  false."  (1  ParB,  on  Cont.  60,  2d  ed. 
Sandford  v.  Eandy^  23  Wend.  259.  Sharp  v.  Mayor  of 
N.  F.,  40  Barb.  257.  BmneU  v.  Judson,  21  N.  Y.  238. 
JElfffeU  V.  Ohamberlin^  31  id.  611.  Sir^ith  v.  Tracy^  36  id. 
79.  Craig  v.  Ward,  3  Ahb.  Pr.  N.  S.  235.  Eunter  v.  Hud^ 
9on  Biver  Iron  and  Machine  Oo.y  20  Barb.  494.  Oraig  v. 
Ward,  36  id.  377.  Henry  v.  Boot,  33  N.  T.  526.  Fitz  Hugh 
V.  Sackettj  Court  of  Appeals,  March,  1866.  Law  Ez,  Bep., 
vol.  2,  p.  259.    Law  Bep.  Q,  B.  vol.  2,  p.  511.) 

3.  The  defendant  was  liable  for  the  fraud,  and  an  action 
lies  for  the  damages  sustained.  The  plaintiff's  assignor 
had  the  election  to  rescind  the  contract  upon  the  discovery 
of  the  fraud,  or  affirm  it,  and  claim  compensation  for  the 
damages  sustained.  '^  Action  in  affirmance  of  the  contract 
will  not  affect  or  preclude  a  recovery  of  damages  for  the 
fraud.''  A  party  may  rescind  or  affirm  the  contract,  and 
recover  damages  for  the  loss  sustained  by  the  fraud.  iVan 
Bpps  V.  Harrison,  5  Hill,  63.  Bradley  v.  Bosley,  1  Barb. 
Ch.  125.)  "  A  party  does  not  waive  his  right  to  damages 
for  fraud  by  merely  acting  in  affirmance  of  the  contract, 
after  the  discovery  of  the  fraud."  ''  This  doctrine  has 
never  been  questioned."  (Whitney  v.  Allaire,  1  HUl,  485. 
B.  0.,  4  Denio,  554 ;  1  Comst  305.)  "  Case  lies  for  a  false 
representation,  whether  made  on  the  sale  of  real  or  per- 
sonal property,  and  whether  it  relates  to  the  title  or  some 
collateral  thing  attached  to  it'^  (Culver  v.  Avery,  7  Wend. 
380.)  ''  An  action  lies  for  fraudulent  representations  as  to 
title  and  as  to  incumbrance."     (Whitney  v.   Allaire^  1 
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Comst.  305.  Ward  v.  WimaUy  17  Wend.  193.  Olarh  r. 
Baird,  9  N.  T.  183,  196,  197.  Haight  v.  J7ay«,  19  id.  464.) 
The  queetions  involved  in  the  case  of  Haight  v.  Hayty 
{supra,)  are  precisely  analagous  to  those  raised  herein, 
and  it  is  quite  decisive  of  the  present  case  upon  all  the  real 
questions  involved,  viz.,  the  false  representations,  the  right 
of  the  assignor  to  maintain  the  action,  and  the  measure 
of  damages.  '^  Every  contracting  party  has  an  absolute 
right  to  rely  on  an  express  statement  of  an  existing  fact, 
the  truth  of  which  is  known  to  the  opposite  party  and 
unknown  to  him,  as  the  base  of  a  mutual  agreement" 
{Mead  v.  Bunn,  32  K  Y.  275.  Culver  v.  Avery,  7  Wend. 
380.  Van  Upps  v.  Harrison^  5  Hilly  €3.  Bradley  v.  Bosleyy 
1  Barb.  Ch.  125.  Whitney  v.  Allaire,  1  HiU,  485.  S.  O. 
4  Denio,  554  \  I  N.  7,  305.  Ward  v.  Wiman,  7  Wend  193. 
Clark  V.  Baird,  9  N.  T.  183.     Haight  v.  Hayt^  19  id.  464.) 

4.  It  was  claimed  upon  the  trial,  and  may  be  urged 
here,  that  there  is  no  proof  of  any  fraudulent  intent  on 
the  part  of  Spier  and  Safford,  the  defendant's  agents.  That 
there  was  no  deceit;  that  the  agents  acted  in  good  faith, 
believing  that  the  representations  made  were  true ;  and  the 
action  cannot  be  maintained  for  that  reason.  It  seems  to 
us  that  the  proof,  to  which  we  have  already  referred,  is  so 
clear  and  emphatic,  the  intent  to  deceive  so  manifest  from 
the  evidence,  which  is  entirely  uncontroverted,  that  the 
position  is  untenable,  and  cannot  be  seriously  entertained 
by  the  counsel.  They  must  be  presumed  to  have  in- 
tended the  natural  and  ordinary  consequences  resulting 
from  their  acts.  Spier  and  Safford  both  knew  of  the  prior 
mortgages,  previous  to  making  the  representations,  and 
there  is  no  evidence  that  Spier  had  any  reason  to  believe 
that  they  were  paid  off,  and  no  satisfactory  evidence  that 
Safford  had  reason  to  believe  that  they  were  paid  off. 
Safford's  evidence  is  contradictory,  and  is  fatal  to  the 
position  in  either  aspect.  They  represented  and  assumed 
to  know  the  search  to  be  true.     Under  this  proof,  it  seems 
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to  Q8  it  would  be  stultifying  to  suppose  that  they  acted  in 
good  faith  in  making  the  representations.  There  was 
manifest  design — deliberate  intent  to  defraad.  And  such, 
in  effect,  is  the  finding  of  the  referee.  It  is,  however, 
quite  immaterial  whether  or  not  Spier  and  Safford  acted 
in  good  faith.  The  representations  made  by  them  ^v^ere 
material,  and  were  false  in  fact.  The  language  employed, 
and  positive  manner  assumed  by  them,  in  making  the 
statements,  imported  pereonal  knowledge  of  the  premises, 
their  value,  title,  incumbrances,  the  search  and  records 
thereof.  They  did  not  state  that  their  information  was 
derived  from  secondary  sources,  but  asserted  personal 
knowledge  thereof.  They  said  to  Mrs.  Graves,  you  need 
not  get  a  search ;  we  know  all  about  the  premises  and 
mortgage.  We  have  owned  the  premises,  and  they  have 
frequently  passed  through  our  hands.  In  this  way  they 
actually  induced  the  plaintiff  not  to  send  for  a  search,  or 
make  any  further  inquiry  concerning  the  mortgage,  but  to 
accept  their  statements  as  true,  and  confide  in  them.  False 
statements  made  in  the  positive  manner  and  terms  em- 
ployed by  Spier  and  Safford,  professing  personal  knowl- 
edge of  their  truth,  have  always  been  held  actionable,  by 
all  the  authorities.  Misrepresentations  thus  made  are 
held  actionable  when  relating  to  the  solvency  of  third  per- 
sons in  cases  where  the  party  making  them  derived  no 
personal  benefit  The  authorities  which  have  sought  to 
restrict  the  doctrine  of  the  case  of  Bennett  v.  Judson^  (21 
N.  T,  238,)  do  not  in  the  least  conflict  with  the  recovery 
in  this  action,  and  would  sustain  the  judgment  upon  such 
evidence.  (Marsh  v.  Falker,  40  N.  T.  562.  Weed  v.  Case, 
55  Barb,  535.)  In  Marsh  v.  Falker,  (9upra^)  Judge  Dan- 
iels, in  commenting  upon  Bennett  v.  Judsan^  says :  *^  But 
the  agent  went  beyond  the  point  of  representing  to  the 
purchaser  merely  that  which  he  had  good  reason  to  believe 
was  the  truth.  For  he  made  the  representations  in  such 
a  manner,  and  in  such  terms,  as  were  calculated  to  pro- 
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dace  the  convictioD  in  the  mind  of  the  purchaser  that  he 
had  personal  knowledge  of  their  truth.  That  instead  of 
being  the  result  of  information  derived  by  him,  he  had 
actual  knowledge,  acquired  by  occular  inspection  and  per- 
sonal examination.  That  l^e  made  the  statements  on  which 
the  purchaser  relied  upon  what  he  knew,  as  distinguish- 
able from  what  he  had  heard.  This  was  not  true,  and  he 
himself  knew  at  the  time  it  was  not  true,  and  from  those 
circumstances,  the  intent  to  deceive  the  purchaser  could 
very  naturally  be  inferred."  So  in  Weed  v.  C4m«,  Justice 
Bacon  says,  in  commenting  on  Bennett  v.  Judson :  "  The 
statements  on  which  the  purchaser  relied,  were  made  in 
respect  to  what  the  party  making  them  assumed  to  know." 
Besides,  those  cases,  in  the  facts  and  the  law  applicable 
thereto,  are  clearly  distinguishable  from  this,  and  the 
court  were  divided  on  the  questions  therein  discussed.  We 
submit,  then,  that  the  defendant  is  clearly  liable  in  either 
view  of  the  case,  and  our  right  to  sustain  this  recovery  is 
established  by  a  formidable  array  of  controlling  authorities. 
The  exceptions  are  not  well  taken,  and  the  motion  for  a 
nonsuit  was  properly  denied. 

III.  It  is  insisted  that  there  is  no  proof  of  damages ; 
and  also  that  the  referee  erred  in  admitting  and  rejecting 
evidence,  and  applying  the  rule  of  damages.  The  measure 
of  damages  is  the  difference  between  the  value  of  the 
Walker  mortgage  as  it  really  was,  and  its  value  as  it  would 
have  been  had  the  representations  been  true.  {Bradley  v. 
Bosley,  1  Barb.  Ch.  125.)  This  rule  has  been  extended  in 
cases  of  fraud,  and  the  defendant  held  chargeable  with  all 
the  damages  resulting  from  the  false  representations. 
(  Whitney  V.  Allaire,  1  Comst  305.  Van  JEpps  v.  Harrison, 
5  Hill,  69.  Pitcher  v.  Livingston,  4  John.  1 ;  13  id.  1.) 
'^  In  cases  of  covenant,  in  the  absence  of  fraud,  the  dam- 
ages would  be  the  consideration  and  interest."  {Orant  v. 
Tollman,  20  N.  7.  191.)  "But  in  cases  of  fraud,  it  is 
agreed  on  all  hands,  there  must  be  full  indemnity."    [Dim- 
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fnick  V.  Loekwoody  10  Wend,  142.  Crouch  v.  ParkeVy  40  Barb. 
94.  iS'Aary  v.  Mat/or  of  New  Tork^  Id.  258.  Sedg.  on  Dam- 
ag€9y  ^th  ed.  232,  661,  and  cases  cited.)  In  Haight  v.  Hayt^ 
(19  jBT.  r.  464,)  a  more  liberal  rule  than  the  one  adopted 
by  the  referee  in  this  action  was  sustained  in  the  Court  of 
Appeals.  {Opinion  of  Qrover^ «/.,  p.  471 ;  Denioy  /.,  p.  4lI&.) 
The  measure  of  damages  in  cases  of  fraud  is  the  loss  sus- 
tained by  the  injured  party.  There  must  be  indemnity. 
{Eli  V.  Mumf<yrdy  47  Barb.  633.)  The  plaintiff  submitted 
to  the  referee  three  theories  of  computing  the  damages 
upon  this  basis :  1.  The  Walker  mortgage  as  it  was  repre- 
sented, less  the  amount  actually  received  from  it,  which 
was  the  surplus  moneys  obtained  in  1863  from  the  fore- 
closure of  the  premises  in  it  described,  which  would  leave 
as  a  measure  of  damages,  at  the  date  of  the  referee's  re- 
port, 912,238.74.  Graves  testified  that  the  mortgage  when 
transferred  was  worthless,  and  his  testimony  is  uncontro- 
verted.  This  would  leave  the  damages  the  full  amount 
of  the  mortgage,  and  over  $13,000.  2.  The  difference 
between  the  Walker  mortgage  at  the  time  of  the  transfer, 
and  the  value  of  the  premises  covered  by  it,  over  and  above 
the  amount  of  all  the  prior  liens  at  the  same  time.  The 
value  of  the  premises  at  the  time  of  the  exchange  was 
$57.50  per  acre.  In  this  view,  the  measure  of  the  dam- 
ages would,  at  the  date  of  the  report  of  the  referee,  have 
been  $9734.66.  3.  The  amount  of  the  incumbrances  prior 
to  the  Walker  mortgage,  at  the  time  of  the  exchange  in 
1861,  with  interest  to  the  date  of  the  referee's  report,  make 
the  measure  of  damages  $7652.22.  The  referee  adopted 
the  last  theory,  and  reported  for  the  said  sum  of  $7652.22, 
for  which  amount,  with  costs,  judgment  was  entered.  The 
counsel  claimed  that  the  advance  realized  by  Mrs.  Graves 
on  a  resale  of  the  Schodac  farm,  purchased  by  her  at  the 
foreclosure  sale,  should,  have  been  deducted  from  the 
damages,  and  that  the  referee  erred  in  rejecting  the  proof 
offered.    She  purchased  the  property  at  a  public  legal  sale, 
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and  it  became  absolatelj  hers.  The  defendant  is  no  more 
entitled  to  have  that  advance  applied  in  mitigation  of 
damages  in  this  action,  than  Mrs.  Graves  or  the  plaintiff 
would  have  been  authorized  to  hold  her  responsible  for 
the  losses,  had  any  ensued.  The  counsel  cited  no  author- 
ities to  sustain  this  position,  and  we  apprehend  none  can 
be  found.  There  is  no  principle  of  law  warranting  such  a 
claim.  But  the  proof  establishes  that  the  actual  and  legal 
damages  sustained  by  Mrs.  Graves,  and  which  the  plain- 
tiff as  assignee  was  entitled  to  recover  in  this  action, 
greatly  exceeded  the  amount  assessed  and  found  by  the 
referee.  No  injury  has  been  done  the  defendant,  and  she 
has  not  been  prejudiced  by  the  ruling  of  the  referee.  If 
any  error  was  committed  by  him  on  the  trial  it  has  been 
entirely  cured  by  the  rule  of  damages  finally  adopted  in 
the  decision  of  the  case.  The  amount  of  the  recovery  is 
the  least  warranted  by  the  evidence,  in  any  legal  aspect  of 
the  case.  Jt  came  far  short  of  indemnity,  and  did  not  ex- 
ceed in  amount  the  sum  actually  due  and  unpaid  upon  the 
prior  incumbrances ;  and  the  premises,  at  the  time  of  the 
exchange,  did  not  equal  in  value  the  face  of  the  Walker 
mortgage.  This  is  the  rule  in  cases  of  covenant,  in  the 
absence  of  fraud.  The  bond  was  worthless,  and  were  it 
otherwise  it  would  be  immaterial,  as  the  representations 
related  to  the  mortgage,  and  the  reliance  was  upon  it. 
Then  again  it  was  for  the  defendant  to  show  Walker's 
ability  to  pay,  which  they  did  not  and  could  not  do. 
When  it  is  apparent  from  the  evidence  that  the  complain- 
ing party  has  not  been  injured  or  prejudiced  by  the  im- 
proper admission  or  rejection  of  evidence  on  the  trial,  or 
that  the  error  has  subsequently  been  cured,  the  judgment 
will  not  be  reversed  for  such  error.  This  is  well  settled. 
(  Welh  V.  Cone,  55  Barb.  585.  Bort  v.  Smith,  5  id,  283-285. 
Orary  v.  Sprague,  12  Wend.  41.  Walker  v.  Dunapaugh, 
20  N.  T.  170.  CUy  Bank  v.  Dearborn,  20  id,  244.) 
IV.  The  cause  of  action  is  assignable ;  and  the  excep- 
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-     I  -  ■  _        , I    ■ 

tioDs  to  the  decision  of  the  referee  in  that  respect  are  nn« 
tenable.  The  wrong  done  was  an  injury  to  the  estate  and 
property  of  Mrs.  Graves,  such  as  would  survive  to  her 
executors  or  administrators,  under  the  statute.  The  fol- 
lowing causes  of  action  are  assignable  under  the  statute, 
for  torts :  Section  1.  "  For  wrongs  done  to  the  property, 
rights  or  interests  of  another  for  which  an  action  might 
be  maintained  against  the  wrongdoer,  such  action  may  be 
brought  by  the  person  injured,  or  after  his  death,  by  his  ex- 
ecutors or  administrators  against  such  wrongdoer,  and  after 
his  death,  against  his  executors  or  administrators,  in  the 
same  manner  and  with  like  effect,  in  all  respects,  as  actions 
founded  on  contracts."  Section  2.  "But  the  preceding 
section  shall  not  extend  to  actions  for  slander,  for  libel,  or 
to  actions  of  assault  and  battery,  or  false  imprisonment, 
nor  to  actions  on  the  case  for  injury  to  the  person  of  the 
plaintiff,  or  to  the  person  of  the  testator  or  intestate  of 
any  executor  or  administrator."  (3  B.  8.  746,  §§  1,  2, 
5th  ed.)  The  wrong  done  by  the  defendant  affected  the 
property,  rights  and  interests  of  Mrs.  Graves,  and  it  is  not 
embraced  within  the  exceptions  mentioned  in  the  second 
section  of  the  statute.  The  case  of  Haight  v,  Hayty  (19 
N.  Y.  464,)  is  decisive  of  this  case.  That  case  involved 
precisely  the  same  question  here  raised.  On  page  468, 
Judge  Grover  says :  "  The  exceptions  contained  in  the  2d 
section  manifest  the  intention  of  the  legislature  that  all 
other  actions  founded  on  tort  should  survive."  See  also, 
on  page  474,  the  pointed  disposition  of  this  question  by 
Denio,  J.,  the  same  judge  who  delivered  the  opinion  in 
Zabriakie  v.  Smithy  (13  N.  T.  333,)  but  where  his  attention 
was  evidently  not  called  to  the  statute.  He  says :  "  The 
action  survived  against  the  representatives  of  Hayt,  the 
original  defendant.  (2  R,  S,  447,  §§  1,  2.)  The  cause  of 
action  was  a  wrong  done  *  to  the  rights  and  interests '  of 
the  plaintiffs.  The  exception  in  section  2  shows,  if  there 
was  otherwise  any^  doubt,  that  the  prior  section  was  in- 
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tended  to  embrace  this  case."  To  the  same  effect  is  Dm- 
inny  v.  Fay^  (38  Barh.  18,)  where  Johnson,  J.,  in  equallj 
strong  terms,  held  that  a  cause  of  action  in  tort,  affecting 
rights  and  property,  was  assignable.  The  criterion  is,  does 
the  action  afi'ect  the  estate  and  survive  to  the  executors? 
{Haight  v.  Hayty  19  N.  T.  464.  McKee  v.  Judd,  12  id.  625, 
626.  Bichmeyer  v.  Bemserij  38  id.  206.  Dininny  v.  Fayj 
38  Barh.  18.  Johnston  v.  Bennett,  5  Ahh.  Pr.,  N.  S.y  331. 
The  People  v.  Tioga  0.  P.,  19  Wend.  73.  Maekey  v.  Mackeyj 
43  J?arJ.  58.  5ya:6t«  v.  W^ooi,  24  K  T.  607.)  The  case  of 
Zabriskie  v.  j9m&A  is  not  authority  against  us.  Nor  did 
Judge  Denio  intend,  in  his  decision,  to  hold  that  cases  of 
this  kind  were  not  assignable,  as  is  manifest  from  his  lan- 
guage in  Haight  v.  Hayt.  His  attention  was  not  called  to 
the  statute,  in  Zabriskie  v.  Smith.  Indeed  no  authority  is 
produced  by  the  defendant,  sustaining  his  position.  The 
nearest  approach  to  it  is  Borst  v.  Baldwin,  (30  Barh.  180.) 
That  was  a  special  term  decision,  was  a  different  case,  and 
turned  upon  the  point  that  the  cause  of  action  for  the 
fraud  or  wrong  was  not  in  fact  assigned,  and  that  it  did 
not  pass  as  an  incident  with  the  simple  assignment  of  the 
judgment  Whatever  the  judge  said  beyond  that,  is  obiter. 
Then  again,  it  of  course  cannot  stand  as  authority  against 
the  decision  of  the  general  term  in  our  own  district,  and 
the  controlling  authority  of  the  Court  of  Appeals.  In  this 
case  the  assignment  is  in  due  form,  and  is  properly  exe- 
cuted and  stamped.  No  objection  was  made  to  the  want 
of  cancellation  of  the  stamps  on  these  assignments.  Be- 
sides, the  cancellation  is  entirely  immaterial.  The  stamps 
were  duly  affixed — ^put  on  in  good  faith  before  execution 
of  the  instruments,  as  was  shown  on  the  trial.  The  objec- 
tion is  purely  frivolous.  The  want  of  cancellation  would 
not  avoid  the  instruments.  Moreover,  the  authorities  uni- 
formly hold  that  there  must  be  an  intent  to  defraud  the 
government,  or  evade  the  provisions  of  the  law,  to  inval- 
idate the  instrument,  and  there  can  be  no  presumption  of 
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fraudulent  intent  (Schermerhom  v.  Burgess^  55  Barb.  422. 
New  Haven  Co.  v.  Quintardy  6  Ahh.  Pr,y  N.  S.y  128.  Tore- 
beek  v.  5oe,  50  Barb.  302.     jBe«6g  v.  Jtitton,  47  «a.  187.) 

Y.  It  is  claimed  that  this  is  an  action  in  equity  to  re- 
scind the  contract,  and  not  an  action  at  law  to  recover 
damages;  and  that  a  recovery  for  damages  cannot  be 
maintained,  under  the  pleadings  in  this  action.  The  usual 
allegations  necessary  to  recover  damages  for  fraud  and 
deceit  in  an  action  at  law  are  fully  set  out  in  the  complaint, 
with  unnecessary  prolixity.  It  also  appears  affirmatively, 
on  the  face  of  the  complaint,  that  numerous  acts  were 
done  by  Mrs.  Graves  in  affirmance  of  the  contract;  in 
short,  that  she  did  affirm  it^  and  resorted  to  every  measure 
under  it  to  realize,  after  a  discovery  of  the  fraud.  It  also 
appears  upon  the  face  of  the  complaint,  that  the  de- 
fendant had  conveyed  the  premises  to  one  Biggs,  and  he 
to  several  persons,  in  parcels,  and  that  it  was  not  in  the 
power  of  the  defendant  to  restore  the  premises.  Also,  that 
the  cause  of  action,  and  claims  for  fraud  and  deceit,  for 
which  recovery  was  sought,  were  assigned  to  the  plaintiff. 
That  Mrs.«Graves  was  damaged  in  the  sum  of  the  value 
of  the  Geneva  premises,  which  loss  "  and  the  fruits  of  said 
transfer  enured  entirely  to  the  benefit  and  advantage  of 
the  defendant,  who  still  retains  the  fruits  and  benefit  de- 
rived therefrom."  And  demands  judgment  for  J8500, 
interest  and  costs.  The  allegations  of  a  reassignment  of 
the  Walker  mortgage  and  judgment,  and  at  the  same  time 
apprising  the  defendant  of  the  fraud,  were  material  to 
show  an  affirmance  by  the  defendant  of  the  acts  of  her 
agents.  It  is  apparent  from  other  parts  of  the  complaint, 
that  it  was  not  done  with  a  view  to  rescind.  It  is  mani- 
fest, therefore,  upon  the  face  of  the  complaint,  that  the 
action  is  for  damages,  and  could  not  have  been  for  re- 
scinding the  contract ;  because  the  allegations,  though  un- 
necessarily prolix,  were  sufficient  to  sustain  a  recovery  for 
damages,  and  insufficient,  demurrable  and  utterly  incon- 
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sistent  with  a  claim  to  rescind.  The  alternative  prayer 
for  reflief  is  immaterial.  We  plead  the  facts — set  out  the 
case  at  unnecessary  fullness,  it  is  true.  The  defendant 
was  not  prejudiced  by  this.  If  this  were  otherwise,  and 
there  be  doubt  about  the  character  of  this  action,  or  the 
formality  of  the  complaint,  we  are  not  to  be  driven  out  of 
court  for  that  reason.  The  proof  clearly  establishes  a 
cause  of  action  for  damages.  When  an  answer  is  inter- 
posed,  the  prayer  for  relief  becomes  entirely  immaterial. 
(Oode^  §  275.)  "  The  case  made  by  the  complaint,  and  the 
limits  of  the  issue,  alone  determine  the  extent  of  the  power 
of  the  court"  to  grant  relief.  {Marquat  v.  Marquat,  12 
N.  T.  341.)  The  form  of  the  pleadings  where  an  answer 
is  interposed,  does  not  limit  the  right  to  give  evidence 
upon  the  trial,  nor  impose  upon  the  court  any  restraint 
as  to  the  nature  or  extent  of  the  relief  to  be  given.  (lb.) 
"  The  very  object  of  the  new  system  of  pleading  was  to 
enable  the  court  to  give  judgment  according  to  the  facts 
stated  and  proved,  without  reference  to  the  form  used,  or 
to  the  legal  conclusions  adopted  by  the  pleader."  ( Wright 
v.  Hooker,  10  N.  T.  59.)  "  It  is  sufficient  if  t^e  facts  be 
stated  in  the.  complaint  which  warrant  the  judgment, 
although  the  grounds  upon  which  the  judgment  was  ren- 
dered were  other  than  those  evidently  contemplated  by 
the  pleader."  "  This  rule  is  now  well  settled."  {N.  F.  Ice 
Co.  V.  Insurance  Co.^  23  N.  T,  357.  Jones  v.  Butler j  20  How. 
Pr.  189.)  The  distinction  between  legal  and  equitable 
actions  is  abolished  by  the  Code.  (§  69.)  If  the  facts 
stated  in  the  complaint^  or  established  upon  the  trial,  en- 
title us  to  any  relief,  either  legal  or  equitable,  we  are 
entitled  to  recover  according  to  the  case  made.  {Ernery  v. 
Pease,  20  N.  7.  64,  65.  Barhw  v.  ScoU,  24  id.  42.)  The 
complaint  may  embrace  both  legal  and  equitable  causes 
of  action ;  and  if  the  plaintiff  fails  to  establish  an  action 
in  equity,  he  may  still  recover  upon  any  legal  cause  of 
action  set  out  in  the  complaint  and  established  on  the 
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trial.  (Dav%9  v.  Morris,  36  N.  T.  569.  ffaU  v.  HaO,  30  Eatv. 
Fr.  57.  PMZtfw  v.  Oorham,  17  JT.  F.  270.  Greasan  v. 
KeteltaSf  Id.  491.  (7a^Zm  v.  Ounter,  11  t(2.  368.)  Besides, 
by  failing  to  demur  or  move  to  strike  out  and  make  defi- 
nite, the  defendant  waived  the  objection.  (Code,  sribd.  5, 
§144  Toungs  v.  Seely,  12  Haw.  Pr.  395.  2  Kem.  336. 
10  N.  T.  69.  23  id.  357.  20  Soto.  Pr.  189.)  The  defend- 
ant  consented  to  a  reference  of  this  action.  This  was  a 
clear  waiver  of  the  right  to  trial  by  jury,  claimed  in  the 
counsel's  points,  but  not  raised  on  the  trial.  The  recent 
case  of  Bradley  v.  Aldrich,  (40  N.  T.  504,)  we  submit  is 
not  in  conflict  with  the  above  authorities  on  the  question 
of  the  pleading.  That  case  was  commenced  and  tried  as 
an  action  in  equity,  seeking  equitable  relief  only.  No 
damages  were  alleged  or  claimed  upon  the  trial.  A  refer- 
ence was  ordered,  to  assess  damages  not  asked  for,  and 
judgment  ordered  thereon.  Judge  "Woodruff,  in  his  opin- 
ion, page  509,  says :  ^^  It  does  not  appear  that  the  plaintiff 
at  any  time  treated  the  action  as  brought  to  recover  dam- 
ages. Ko  such  idea  could  be  suggested  by  the  complaint. 
1^0  such  claim  appears  to  have  been  made  on  the  trial." 
At  page  511,  the  learned  judge  concedes  that  legal  and 
equitable  actions  may  be  united  in  the  same  complaint, 
and  that  by  consent  to  refer  the  defendant  waived  a  trial 
by  juiy. 

VL  Numerous  exceptions  were  taken  by  the  defendant 
to  the  decision  of  the  referee.  Those  embracing  the  prin- 
cipal questions  raised  on  the  trial  have  heretofore  been 
adverted  to.  We  will  only  refer,  cursorily,  to  some  re- 
maining unconsidered,  and  seemingly  unimportant.  1.  It 
was  no  error  in  the  referee  not  finding  that  the  search  was 
in  the  same  condition  when  shown  to  the  plaintiff's  as- 
signor, as  when  made  by  the  clerk  of  Rensselaer  county. 
A  referee  cannot  be  required  to  find  any  further  findings 
of  fact  than  such  as  enter  into  and  form  a  basis  of  the 
judgment.   -Pacts  not  found  are  necessarily  negatived  by 
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implication.  (Sermont  v.  BaetjeVy  49  Barb.  362.  Nelson 
V.  IngersoU,  27  How.  Pr.  1.)  There  is  no  proof  to  war- 
rant such  a  finding.  No  evidence  was  adduced  that  the 
search  was  made  and  executed  by  the  clerk.  Saflford  tes- 
tified that  he  did  not  know  whether  the  signature  to  it 
was  genuine.  The  proofs  fully  establish  it  to  have  been 
false  and  untrue,  as  the  referee  has  found.  And  the  de- 
fendant has  not  excepted  to  the  finding.  The  search  was 
last  in  the  possession  of  Spier.  Efibrts  have  been  made 
to  find  it.  They  were  unavailable.  2.  Mrs.  Graves  relied 
upon  the  search,  and  it  is  apparent  that  she  based  such 
reliance  upon  Spier's  representation  that  it  was  a  true 
search.  She  confided  and  trusted  in  his  statements  made 
about  the  search,  personally,  and  also  through  her  agent, 
and  had  no  other  means  of  .information  of  the  genuineness 
of  the  search.  Spier  represented  the  search  to  be  true. 
He,  by  those  representations,  induced  Mr.  Graves  to  be- 
lieve it  to  be  true,  who  communicated  that  belief  to  Mrs. 
Graves,  and  Safford  conveyed  the  same  representations  of 
Spier  to  her.  She  relied  upon  a  false  search  which  Spier 
represented  to  her  as  a  true  one.  Her  husband  and  agent 
relied  on  Spier's  representations.  3.  It  is  entirely  imma- 
terial whether  the  bond  accompanying  the  Walker  mort- 
gage was  worthless  at  the  time  of  the  exchange,  inasmuch 
as  the  representations  made  were  respecting  the  mortgage. 
Nothing  was  said  during  the  negotiations,  about  the  bond. 
It  was  at  no  time  asserted  or  claimed  that  Walker  was 
solvent,  or  able  to  pay  his  bond.  Besides,  Graves  swore 
the  bond  was  then  entirely  worthless,  and  this  testimony 
is  not  controvered.  It  is  also  admitted  that  judgment  was 
obtained  against  him,  execution  issued,  and  returned 
wholly  unsatisfied.  4.  The  defendant's  exception  respect- 
ing the  Van  Hoesen  judgment  is  not  well  taken ;  because, 
(a.)  The  ground  of  the  exception  is  that  the  referee  found 
as  a  fact,  that  the  Walker  judgment  was  a  prior  lien  to 
the  Walker  mortgage.    This  is  not  true  in  point  of  fact, 
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and  the  exception  fails,  (i.)  The  referee  has  not  found 
that  the  judgment  was  a  prior  lien,  but  that  it  was  a 
lien  upon  the  premises,  which  was  true  in  point  of  fact. 
(<?.)  The  representations  were  that  the  Walker  mortgage 
was  the  only  lien  upon  the  premises,  (d.)  This  judgment 
is  only  material  upon  the  question  of  damages,  and  it 
has  already  been  shown  that  the  defendant  has  not  been 
injured  by  the  rule  adopted  by  the  referee.  This  lien 
may  have  injured  the  plaintiff,  and  in  a  case  of  fraud  it 
does  not  lie  in  the  mouth  of  the  wrongdoer  to  speculate 
on  niceties.     This  exception  is  technical. 

Johnson,  J.  The  appellant's  counsel  claims  that  the 
complaint  in  this  action  is  for  equitable  relief  only — ^to 
have  the  contract  between  the  defendant  and  the  plain- 
tiff's assignor  rescinded  on  account  of  the  alleged  fraud, 
and  the  property  assigned  and  conveyed  in  pursuance  of 
such  fraudulent  contract,  restored,  and  the  parties  placed 
in  statu  quo.  But  I  am  of  the  opinion  that  the  action  was 
properly  treated  by  the  referee,  and  tried,  as  an  action  at 
law,  to  recover  damages  for  an  alleged  fraud.  The  facts 
stated  in  the  complaint  constitute  such  a  cause  of  action, 
and  the  prayer  for  relief  demands  a  judgment  for  damages 
in  a  specified  amount.  It  is  true  that  after  the  prayer  for 
judgment  for  the  amount  of  the  bond  and  mortgage  re- 
ceived from  the  defendant,  there  is  also  a  prayer  for  relief 
in  the  alternative,  '^  or  that  the  defendant  be  adjudged  to 
reconvey  the  premises,"  and  to  account  for  the  use,  income 
and  profits  since  the  conveyance,  or  for  other  relief.  But 
the  prayer  for  relief  is  no  part  of  the  cause  of  action,  and 
does  not  determine  the  character  of  the  action.  '  The 
nature  of  the  action,  and  the  cause  of  action,  are  shown 
by  the  facts  stated.  It  is  shown,  by  the  facts  stated,  that 
the  plaintiff  could  not  have  the  alternative  relief  de- 
manded, for  it  is  there  alleged  that  the  defendant,  long 
before  the  commencement  of  the  action,  had  conveyed 
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the  premises,  and  that  her  grantee  had  divided  them  and 
conveyed  them,  in  different  parcels,  to  sundry  other  per- 
sons. And  this  is  admitted  by  the  answer.  !N'o  cause  of 
action,  therefore,  which  could  entitle  the  plaintiff  to  that 
relief,  is  stated  in  the  complaint,  and  it  must  be  held  to 
be  an  action  at  law  to  recover  the  damages  sustained  by 
reason  of  the  fraud  in  making  the  contract  There  are 
many  statements  in  the  complaint  which  are  wholly  un- 
necessary to  such  a  cause  of  action,  but  they  must  be 
regarded  as  mere  surplusage,  which  works  no  injury  after 
issue  is  taken  upon  the  complaint,  and  the  parties  go  to 
trial.  They  must  try  the  issues  made  by  their  pleadings, 
if  they  are  material 

The  most  important  question  in  the  case,  as  it  strikes 
me,  is,  whether  such  a  cause  of  action  is  assignable,  so 
that  an  assignee  can  maintain  an  action  upon  it.  As  the 
decisions  in  this  State  stand,  it  may,  perhaps,  be  regarded 
as  somewhat  doubtful.  In  ZabrUkie  v.  Smith,  (13  N.  Y. 
322,)  it.  was  held,  expressly,  that  a  right  of  action  caused 
by  a  false  and  fraudulent  representation  of  the  solvency 
of  a  vendee  of  merchandise  was  not  assignable.  Such  a 
right  of  action,  it  was  there  held,  would  not  survive  to 
the  personal  representatives  of  the  party  defrauded,  and 
therefore  could  not  be  assigned  inter  vivos.  It  was  con- 
ceded, however,  that  any  right  of  action  which  would 
survive  to  the  personal  representatives  of  the  party  de- 
frauded, might  be  assigned  by  such  party,  and  an  action 
maintained  thereon  by  the  assignee. ' 

In  that  case,  as  is  seen,  the  fraud  did  not  relate  to  any 
distinct  and  specific  property,  and  no  property  was  di- 
rectly affected  by  it  It  related  to  the  credit  and  trust- 
worthiness of  a  third  person.  There  was,  it  is  true, 
resulting  damage  to  the  plaintiff,  but  this  was  not  the 
immediate  or  necessary  consequence  of  the  fraud ;  it  was 
rather  secondary  and  incidental.  And  the  decision  seems 
to  have  been  placed  expressly  upon  the  ground  that  it 
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belonged  to  that  class  of  injuries  which  consisted  en- 
tirely of  the  personal  suffering,  either  bodily,  or  mental, 
of  the  party  defrauded,  and  which  did  not  affect  his 
property,  and  therefore  the  cause  of  action  would  die 
with  him,  and  could  not  pass  by  assignment  In  Haight 
V.  Hayty  (19  N.  Y,  464,)  which  was  an  action  brought  by 
the  purchaser  of  a  farm,  against  executors  of  the  vendor, 
for  a  fraud  practiced  in  the  sale  thereof,  by  their  testator, 
in  making  false  and  fraudulent  representations  at  the  sale, 
in  regard  to  an  incumbrance  thereon,  it  was  held  distinctly 
that  such  a  cause  of  action  survived  against  the  personal 
representatives  of  the  party  practicing  the  fraud.  Denio, 
J.,  who  delivered  the  opinion  in  Zahriskie  v.  Smithy  («m- 
pra^  in  his  opinion  in  the  case  then  under  consideration, 
says :  ''  The  action  survived  against  the  representatives 
of  Hayt,  the  original  defendant.  The  cause  of  action 
was  a  '  wrong  done,'  *  to  the  rights  and  interests'  of  the 
plaintiff"  And  he  cites  2  B.  S.  447,  §§  1,  2,  and  then 
says :  ^^  The  exception  in  section  2  shows,  if  there  was 
otherwise  any  doubt,  that  the  prior  section  was  intended 
to  embrace  this  case."  This  is  an  express  authority  for 
the  proposition  that  a  cause  of  action  for  a  fraud  like  the 
one  in  question,  survives  to,  and  against,  personal  represen- 
tatives of  a  deceased  party  to  the  transaction,  and  is  there- 
fore assignable.  Indeed,  the  statute  would  seem  to  place  the 
question  of  the  continuance  of  such  a  cause  of  action  beyond 
all  doubt.  By  section  1,  the  right  of  action  is  expressly 
given  to,  and  against,  executors  and  administrators  "  for 
wrongs  done  to  the  property,  rights  and  interests  of  another, 
for  which  an  action  might  be  maintained  against  the 
wrongdoer."  The  action  here  does  not  fall  within  the 
exception  made  by  section  2  of  the  statute. 

In  Bt/xbie  v.  Woodj  (24  N.  Y.  607,)  which  was  an  action 
brought  by  an  assignee,  to  recover  back  moneys  fraudu- 
lently obtained  from  the  assignor  by  the  defendant,  by 
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fraudulent  representations  to  such  assignor,  in  respect  to 
the  cost  of  a  certain  vessel,  the  case  of  Zabriskie  v.  Smith 
is  commented  upon,  and  the  distinction  between  that  case 
and  the  one  then  before  the  court  pointed  out,  and  the 
judge  .who  delivers  the  opinion  goes  further,  and  says: 
"It  may  be  advisable  to  see  how  fully"  the  decisions  in 
the  cases  of  Zabriskie  v.  Smithy  (supray)  and  AUen  v.  Ad- 
dington,  (7  Wend.  9,)  "  accord  with  the  Revised  Statutes." 
The  learned  judge  also  expresses  the  opinion  that  if  the 
tort  was  one  of  the  elements  that  went  to  make  up  the 
cause  of  action,  in  the  case  then  before  the  court,  it  was 
assignable.  But  the  court  did  not  pass  upon  that  ques- 
tion, holding  that  the  action  was  maintainable  as  for 
money  had  and  received.  It  has  long  been  held  that  a 
right  of  action  for  the  conversion  of  personal  chattels 
might  be  assigned,  so  as  to  enable  the  assignee  to  main- 
tain the  action.  {McKee  v.  Judd,  12  N.  Y.  622.  OUlet  v. 
Fairchild^  4  Denio^  80.  Hudson  v.  PletSj  II  Paige,  180.) 
It  is  quitfe  difficult  to  see  why  a  cause  of  action  growing 
out  of  a  fraud,  practiced  by  one  upon  another  in  the  ex- 
change or  sale  of  property,  by  which  the  defrauded  party 
loses  his  property,  and  which  is  a  species  of  tort,  is  not 
also  assignable.  All  the  cases  agree  that  it  is  assignable 
if  the  cause  of  action  survives,  and  may  be  maintained  by 
or  against  the  personal  representative  of  the  parties  to  the 
transaction.  We  have  seen  that  a  cause  of  action  like  the 
one  before  us  does  so  survive.  This  case  is  not  like  that 
of  Zabriskie  v.  Smith  in'its  facts,  but  is  like  that  of  Haight 
V.  Hayt,  I  conclude,  therefore,  that  the  action  is  main- 
tainable by  the  plaintiff  as  assignee. 

There  can  be  no  question,  at  this  day,  that  the  defend* 
ant  is  liable  for  the  fraud  of  her  husband,  who  made  the 
bargain  for  her  as  her  agent,  although  she  was  wholly 
ignorant  of  the  fraud  so  practiced,  and  did  not  authorize 
it.  She  had  the  fruits  of  the  bargain.  She  kept  the  prop- 
erty bargained  for,  and  sold  it,  and  retains  the  proceeds. 
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She  must  be  held,  therefore,  to  have  made  the  instrumen- 
talities by  which  the  property  was  procured  her  own.  The 
law  will  impute  the  wrong  to  her  under  such  circum- 
stances, as  it  was  done  for  her  benefit,  and  she  retains  the 
advantage.  {Bennett  v.  Judsony  21  N.  Y,  238.  Elwell  v. 
Chamherlinj  31  id,  611.     Smith  v.  Traey^  36  id,  79.) 

The  referee  finds  that  the  defendant's  husband  and 
agent,  at  the  time  he  made  the  representations,  knew 
them  to  be  false.  That  they  were  material  is  quite  ap- 
parent, and  it  is  proved,  and  found,  that  the  plaintiff's 
assignor  relied  upon  the  representations.  Indeed  it  could, 
in  the  nature  of  things,  scarcely  be  otherwise,  in  such  a 
case. 

The  appellant's  counsel  contends  that  the  finding  of  the 
referee  is  against  the  evidence,  but  the  most  careful  exam- 
ination of  the  case  will  show  that  the  finding  is  entirely 
justified  by  the  evidence. 

The  appellant  has  no  reason  to  complain  of  the  rule 
adopted  by  the  referee  in  measuring  the  damages.  What 
the  pltdntiff  was  entitled  to,  was  the  difference  between 
the  value  of  the  mortgage  debt  as  it  would  have  been  had 
the  mortgaged  premises  been  free  from  all  prior  incum- 
brances, as  represented,  and  its  value  as  it  turned  out  to 
be,  with  the  mortgaged  premises  incumbered  by  two  prior 
mortgages  and  a  judgment,  amounting  in  all  to  (4760. 72, 
on  the  day  the  bargain  was  made.  The  two  prior  mort- 
gages were  foreclosed  by  action,  and  the  premises  sold  in 
satisfaction  thereof  within  less  than  two  years  after  the 
bargain  between  the  defendant  and  the  plaintiff's  assignor 
was  made.  On  that  sale  the  premises  were  struck  off  to  the 
plaintiff's  assignor,  who  was  the  highest  bidder,  for  $6000. 
This,  it  will  be  seen,  after  satisfying  the  mortgage  debts 
and  costs,  left  a  small  amount  to  apply  on  the  bond  and 
mortgage  of  the  plaintiff's  assignor.  The  plaintiff  testi- 
fies that  this  amount  was  about  $1100.     The  referee  finds 
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that  had  the  premises  been  unincumbered  by  any  previ- 
ous incumbrances,  as  represented,  the  bond  and  mortgage 
would  have  been  worth  the  full  face  thereof,  J8852.03. 
After  this  foreclosure  and  sale  of  the  mortgaged  premises, 
the  plaintiff's  assignor  brought  an  action  on  the  bond 
which  accompanied  the  mortgage,  against  the  obligor, 
and  obtained  judgment;  but  the  execution  on  the  judg- 
ment was  returned  wholly  unsatisfied.  I  do  not  see  why 
the  plaintiff,  under  such  circumstances,  was  not  entitled  to 
recover  the  whole  amount  of  the  mortgage  debt,  over  and 
above  the  surplus  arising  upon  the  sale,  with  interest  on 
that  balance,  by  wayjof  damages.  The  plaintiff's  assignor 
realized  nothing  upon,  or  by  reason  of,  her  mortgage  debt, 
except'this  surplus.  She  bought  the  premises,  it  is  true, 
at  the  foreclosure  sale,  but  she  took  them  as  any  other 
purchaser  would,  not  because  of  her  mortgage,  or  by  means 
of  it,  but  by  a  higher  and  hostile  right  By  means  of  her 
mortgage  she  got  this  surplus,  and  nothing  more;  and 
this  was  in  effect  a  judicial  determination  that  her  mort- 
gage, as  an  incumbrance,  was  worth  no  more.  But  the 
referee  adopted  a  rule  vastly  more  favorable  to  the  defend- 
ant, giving  her,  as  it  would  seem,  the  benefit  of  the  pur- 
chase of  the  plaintiff's  assignor,  and  charging  her  only 
with  the  amount  which  the  defracided  party  had  to  pay  to 
get  a  title  from  another,  and  a  hostile  source.  Certainly 
the  defendant  ought  not  to  complain  of  the  amount  of 
damages.  The  assignment  of  the  cause  of  action  was 
properly  admitted  in  evidence,  and  the  appellant's  counsel 
makes  no  point  upon  it. 

The  other  assignments  introduced  in  evidence  were  not 
void  because  the  stamps  thereon  were  not  canceled.  There 
is  no  evidence  or  room  for  pretense  that  they  were  left 
uncanceled  for  the  purpose  of  defrauding  the  government. 
No  question  can  arise  here  in  regard  to  the  mode  in  which 
the  action  was  tried.     The  reference  was  by  consent,  and 
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'  it  was  tried  without  objection  that  it  was  not  a  referable 
action. 
The  judgment  must  therefore  be  affirmed. 

MuLLiN,  P.  J.,  concurred. 

Talcott,  J.,  also  concurred,  except  as  to  the  rule  of 
damages  suggested  in  the  above  opinion.  In  regard  to 
that,  his  opinion  was,  that  damages  should  have  been  esti- 
mated upon  the  basis  of  the  redemption  of  the  mortgaged 
premises,  by  the  plaintiff's  assignor,  from  the  incumbrance 
of  the  prior  mortgages,  and  the  plaintiff  allowed,  by  way 
of  damages,  what  was  necessarily  paid  by  his  assignor,  to 
remove  prior  incumbrances,  and  make  her  mortgage  the 
first  lien,  as  it  was  represented,  and  interest  thereon. 

Judgment  affirmed. 

[Fourth  Dbpartkent  Gbnbral  Term,  at  Syracuse^  November  14|  1870. 
MMBm,  P.  J.,  and  Johmon  and  TakoU,  Justices.] 
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John  C.  Bbigos  v9.  Korman  Merrill. 

Where,  in  the  course  of  a  trial  at  the  circuit,  the  defendant  objects  to  evidence 
offered  by  the  plaintiff,  and  excepts  to  the  ruling  of  the  justice,  admitting 
it,  it  is  erroneous  to  order  a  verdict  in  favor  of  the  plaintiff,  subject  to  the 
opinion  of  the  court,  as  the  defendant  is  thereby  deprived  of  the  oppor- 
tunity of  having  his  exceptions  considered. 

Such  a  ruling,  under  such  circumstances,  is  a  mistrial ;  and  a  new  trial  should 
be  ordered,  on  account  of  the  error,  unless  the  exceptions  are  waived  by 
the  defendant. 

If  the  plaintiff  moves  for  judgment  on  the  verdict,  submitting  his  case  and 
points  without  argument,  and  the  defendant  opposes  the  motion  wholly  upon 
the  merits,  by  submitting,  without  argument,  his  points,  in  which  no  refer- 
ence whatever  is  made  to  the  exceptions  taken  upon  the  trial,  the  latter  will 
be  deemed  to  have  waived  his  exceptions  taken  at  the  trial,  and  consented 
that  the  court  might  decide  the  motion  upon  the  merits,  irrespective  of  his 
exceptions. 

Neither  the  payee,  nor  any  holder,  of  a  promissory  note  given  in  part  perform- 
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ance  of  a  fraudulent  bargidn,  who  is  not  an  innocent,  bona  JIde  holder  for 
value,  before  it  becomes  due,  can  enforce  its  collection,  against  the  maker. 
If  a  note  be  given  for  the  price  of  property  purchased  in  fhtud  of  the 
payee's  creditors,  the  law  will  not  aid  in  carrying  out  any  portion  of  the 
fraudulent  bargain  upon  which  it  was  given,  but  will  leave  all  the  parties 
who  are  chargeable  with  notice,  to  rely  upon  the  option  of  the  maker  for 
the  performance  of  the  apparent  obligation. 

A  receiver  does  not  stand  in  the  situation  of  an  innocent,  bona  JIde  holder  for 
value.  He  acquires  title  by  legal  process,  and  not  in  the  regular  course  of 
dealing  in  conmiercial  paper. 

A  note,  being  of  no  legal  value,  as  against  the  maker,  in  the  hands  of  a  re- 
ceiver, or  a  judgment  creditor  of  the  payees,  the  taking  of  it  by  such  cred- 
itor, upon  supplementary  proceedings  against  the  payees,  for  the  purpose  of 
having  it  applied  to  the  satisfaction  of  his  judgment,  cannot  operate  in  law 
as  a  ratification  or  sanction  of  the  bargain  upon  which  the  note  was  given ; 
or  estop  such  creditor  from  insisting  that  the  bargain  was  void  as  to  him,  by 
reason  of  the  fraud  in  which  it  was  conceived  and  carried  out,  and  that  the 
maker  acquired  no  title  to  the  property  for  the  purchase  money  of  which  it 
was  given,  as  against  the  claims  of  such  creditor. 

A  judgment  creditor  may  take  a  promissory  note  given  by  a  third  person  to 
his  debtor,  by  virtue  of  his  execution  or  proceedings  supplementary,  with- 
out thereby  relinquishing  his  right  to  take  property  of  the  debtor,  for  the 
purchase  money  of  which  the  note  was  given. 

MOTION  for  judgment  upon  a  verdict  in  favor  of  the 
plaintiff,  taken  subject  to  the  opinion  of  the  court. 
The  facts  are  sufficiently  set  forth  in  the  opinion  of  the 
court. 

S.  8.  Morgan,  for  the  plaintiff 

I.  The  taking  of  the  note  by  Merrill  and  procuring  the 
order  of  the  court  that  it  should  be  applied  to  the  pay- 
ment of  Merrill's  debt  was  a  ratification  by  Merrill  of  the 
sale  of  the  wagon  and  harness.  When  a  party  with  full 
knowledge  of  all  the  facts  affirms  a  contract,  he  is  estop- 
ped from  afterwards  disaffirming  it.  {Branson  v.  Wiman^ 
10  Barb,  407.)  The  receiver  did  not  take  the  note  in  the 
ordinary  course  of  receivership.  On  the  contrary,  Merrill 
made  a  special  application  to  the  court  that  this  note  should 
be  taken  by  the  receiver  and  applied  to  the  payment  of 
Merrill's  debt 
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._  

IL  Sappose  Merrill  had  stood  by  at  the  sale  of  the 
wagon  and  harness  by  Alexander  M.  to  John  C.  Briggs, 
and  upon  Alexander  M.  Briggs  taking  the  $100  note, 
Merrill  had  received  it  from  Alexander  M.,  and  agreed  to 
apply  it  on  his  (Merrill's)  demand ;  could  Merrill  after- 
wards question  the  sale  from  Alexander  M.  to  John  0.  ? 
If  he  could  not,  then  clearly  he  cannot  in  this  case ;  for 
with  full  knowledge  of  the  sale  and  the  purpose  for  which 
the  note  was  given  he  did  take  the  note  and  apply  it  on  his 
debt.  Merrill  having  taken  the  note  with  full  knowledge 
of  the  consideration  for  which  it  was  given,  is  estopped 
from  questioning  the  validity  of  the  sale  of  the  wagon 
and  harness ;  by  his  own  act  he  has  ratified  the  sale  of  the 
property  to  John  C.  {Lawrence  v.  Tayhr^  5  Hillj  107. 
Murray  v.  Bininger,  3  Ket/es,  107.) 

IIL  A  creditor,  by  accepting  a  dividend  under  an  as- 
signment, is  estopped  from  questioning  the  validity  of  the 
assignment.  (See  opinion  of  Nelson^  J.y  in  Allen  v.  Boose- 
velty  14  Wend.  100.)  A  party  taking  under  a  will  is  estop- 
ped from  denying  its  validity.  (Jackson  v.  Thompson,  6 
Cowen,  178.) 

IV.  If  a  party  stands  by  and  sees  another  sell  goods 
and  treat  them  as  his  own,  without  interposing  his  objec- 
tion and  title,  he  is  estopped  from  making  claim  to  the 
goods,  thereafter.  So  if  A.  sells  goods  belonging  to  B. 
and  that  without  the  knowledge  or  consent  of  B.,  yet  if 
B.  after  being  informed  of  the  circumstances  of  the  sale, 
accepts  the  amount  or  any  part  of  the  consideration  of  the 
sale,  he  is  estopped  from  repudiating  the  sale,  (Tilton  v. 
NeUm,  27  Barb.  595.  Dezell  v.  Odell,  3  Hill,  215.)  Where 
a  wife  has,  after  the  termination  of  coverture,  recognized 
the  validity  of  a  sale  upon  a  mortgage  foreclosure,  and 
accepted  the  surplus  money  arising  upon  the  sale,  she  is 
estopped  from  denying  the  validity  of  the  foreclosure. 
(Tilton  V.  Nelson,  27  Barb,  595.)  Under  such  circum- 
stances the  party  is  concluded  from  denying  what  his  own 
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conduct  has  asserted,  or  from  interfering  in  any  way  with 
titles  which  he  is  estopped  to  controvert.  (lb,)  It  fre- 
quently occurs  that  an  estoppel  cannot  be  pleaded.  (Wei- 
land  Canal  Co.  v.  Hathaway,  8  Wend.  480.)  It  has  been 
decided  that  a  judgment  need  not  be  pleaded  by  way  of 
estoppel,  but  may  be  given  in  evidence,  as  well  as  pleaded 
in  bar,  under  the  general  issue.  (  Wood  v.  Jacksony  8  Wend, 
9.  Bunckle  v.  Wih%,  6  Barb.  515.)  If  the  defendant  in 
this  action  erred  or  was  mistaken  in  his  rights  under  the 
proceedings  supplemental  to  execution,  he  has  no  remedy. 
A  party  cannot  reap  advantage  from  his  own  mistakes* 
{Dewey  v.  BordweUy  9  Wend.  65.)  As  the  case  now  stands, 
the  defendant  in  this  action  has  the  note  which  was  given 
for  the  wagon  and  harness,  and  he  has  the  wagon  and  har- 
ness also.  In  the  language  of  Judge  Mullin,  ^^  the  de- 
fendant cannot  keep  both  wagon  and  note."  Yet  he  has 
both,  and  does  not  offer  to  return  either,  claiming  to  be 
entitled  to  both. 
The  plaintiff  should  have  judgment  upon  the  verdict. 

Oeo,  W,  Smith,  for  the  defendant 

I.  The  plaintiff's  right  to  recover  in  this  action  rests 
upon  the  facts  as  they  existed  at  the  commencement  of 
this  suit.  He  cannot  avail  himself  of  a  title  arising  after- 
wards, except  by  a  supplemental  pleading.  1.  The  sale 
of  the  property  was  lawful  when  made,  and  the  defendant 
pursued  only  his  legal  remedy.  A  proceeding  lawful 
when  it  is  taken,  cannot  be  made  wrongful  by  matter  ex 
post  facto.  2.  If  the  defendant  was  right  in  making  the 
levy  and  sale,  which  the  finding  of  the  judge  assumes, 
then  there  was  no  wrongful  taking  or  conversion ;  and  how 
could  the  subsequent  obtaining  and  application  of  the  note 
of  itself  make  the  taking  wrongful  ?  3.  The  plaintiff^  to 
recover,  was  obliged  to  prove  the  wrongful  taking  and 
conversion,  alleged  in  the  complaint.  In  this  he  entirely 
feils.    There  is  a  failure  to  prove  the  complaint,  in  its  en- 
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tire  scope  and  meaning.  4.  A  recoveiy  in  this  case  must 
be  founded  upon  the  idea  that  the  fraudulent  purchaser 
of  property  may  maintain  an  action  against  one  taking  it 
by  virtue  of  a  lawful  lien,  provided  the  latter  subsequently 
comes,  even  in  some  other  proceeding,  to  the  possession 
of  the  consideration  paid  by  the  fraudulent  purchaser.  It 
is  submitted,  that  the  fact  of  obtaining  such  consideration 
in  this  way,  has  no  legal  bearing  upon  the  case.  5-  The 
note  was  void  in  the  hands  of  the  judgment  debtors,  and 
it  was  also  void  in  the  hands  of  the  receiver,  since  he 
only  took  their  title  and  rights.  In  point  of  law,  the  de- 
fendant takes  no  benefit  from  the  note.  (Nellis  v.  Olarky 
20  Wend.  24     S.  C,  4  Hill,  424.) 

11.  Equity  will  not  shield  a  fraudulent  actor  from  the 
consequences  of  his  own  illegal  conduct.  A  party  may  in 
many  cases  lose  the  fruits  of  an  unlawful  enterprize,  and 
yet  remain  liable  on  obligations  incurred  in  its  prosecu- 
tion. That  the  plaintiff  should  lose  the  property  that  he 
attempted  unlawfully  to  withdraw  from  the  reach  of  the 
defendant's  execution,  while  his  note  may  also  be  enforced 
by  a  bona  fide  holder,  is  simply  the  decree  of  the  law 
which    pronounces    his    purchase    fraudulent  and  void. 

1.  If  equity  could  relieve  in  any  case  of  this  kind,  it 
would  not  do  so  at  the  risk  of  injuring  another  party. 
Nothing  but  the  actual  payment  of  the  note  could  induce 
the  court  to  set  it  oft'  against  the  legal  interest  acquired  un- 
der the  levy  on  the  goods.  Otherwise,  the  judgment  cred- 
itor might  lose  his  lien,  be  charged  with  costs  for  making 
a  lawful  levy,  and  yet  realize  nothing  from  the  note.  In 
fact  the  defendant  has  received  nothing  on  his  judgment, 
except  the  proceeds  of  the  sale  of  the  wagon  and  harness. 

2.  Granting  that  the  law  would  not  compel  the  plaintifi' 
to  pay  this  note,  or  that  having  seized  the  consideration  . 
of  the  note,  the  defendant  could  be  restrained  from  pro- 
ceeding to  collect  it,  then  it  is  not  against  the  note  that 
the  plaintiff  must  seek  relief,  but  against  the  levy  and  sale 
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of  the  goods.  But  the  court  will  not  intervene  to  protect 
a  party  in  the  possession  of  the  fruits  of  his  frauds,  or  of 
his  violations  of  the  law.  If  the  note  is  valid,  the  defend- 
ant may  avail  himself  of  it  by  as  clear  an  equity  as  could 
any  other  creditor.  The  plaintiflF  thereby  suffers  no  greater 
loss,  and  the  defendant  receives  only  his  just  demand. 
3.  It  Would  be  highly  inequitable  to  subject  the  defend- 
ant to  costs,  and  deprive  him  of  the  interests  he  had  ac- 
quired by  a  regular  levy  and  sale  of  the  goods.  In  effect, 
this  judgment  would  work  a  forfeiture  to  this  extent,  as 
a  penalty  for  appropriating  this  note.  And  yet  it  was  not 
against  legal  conscience  for  the  defendant  to  avail  himself 
of  a  remedy  given  by  the  law.  He  gets  only  the  amount 
due  on  the  judgment.  That  the  plaintiff'  is  thus  made  to 
pay  a  portion  of  the  judgment  against  his  fraudulent  con- 
federates is  not  the  fault  of  the  defendant,  but  the  just 
operation  and  necessary  rigor  of  the  law.  4.  Should  this 
judgment  be  supported,  the  defendant  maybe  imprisoned 
upon  it,  not  for  a  wrongful  taking  and  conversion  of  the 
plaintiff's  property,  for  that  is  not  pretended,  but  in  effect 
because  of  his  obtaining  the  application  of  this  note  upon 
his  judgment  by  a  judicial  order.  5.  When  the  plaintiff* 
issued  this  note,  he  exposed  himself  to  the  danger  of 
losing  the  consideration,  and  also  of  being  compelled  to 
pay  the  note.  It  is  of  no  legal  moment  that  both  of  these 
legal  consequences  are  enforced  against  him  by  the  same 
person. 

III.  No  principle.of  ratification  can  apply  to  this  case. 
Frauds  and  violations  of  the  law  cannot  be  aided  b}'  any 
sort  of  adoption.  They  are  incapable  of  ratification.  A 
principal  may  ratify  a  lawful  act,  done  without  authority, 
or  adopt  a  transaction  which  he  is  not  bound  to  recognize; 
but  there  must  be  some  privity  or  relation  between  the 
ratifying  party  and  the  actor,  or  subject  matter.  Here  the 
defendant  had  no  connection  with  the  sale  to  the  plaintiff, 
and  was  in  no  way  affected  by  it.    He  took  the  property  as 


SYRACUSE-NOVEMBER  1870.  ,        395 

•^i^^^  I  I  m  ■  ■■-■  ■■  ^ii^w  —■■ 

Briggx  r.  Merrill. 

if  no  Bale  had  been  attempted.  No  proceeding  on  his  part 
against  other  parties  could  work  a  ratification,  by  the  de- 
fendant, of  that  sale.  The  law  fixed  its  character,  and  no 
act  of  any  party  could  change  it.  Here  the  defendant  has 
done  nothing  in  the  nature  of  a  ratification  or  waiver  of 
the  fraud.  On  the  contrary,  his  levy  ignored  and  repudi- 
ated the  illegal  sale. 

IV.  The  law  works  a  practical  forfeiture  against  the 
fraudulent  purchaser.  He  loses  what  he  pays.  Unless 
the  fraudulent  purchaser  suffers  this  loss,  there  is  no  re- 
straint on  frauds  of  this  kind.  In  this  case  the  plaintiff 
recovers  the  value  of  the  property,  paying  only  his  note, 
if  anything,  while  the  defendant  is  mulcted  in  costs  for 
pursuing  strictly  legal  remedies. 

V.  We  submit  that  the  defendant  was  not  called  on  to 
repudiate  the  note,  and  could  not.  It  necessarily  passed 
to  the  receiver,  along  with  the  other  property  of  the  de- 
fendant. The  creditors  were  entitled  to  it  The  pro- 
vision about  applying  the  note,  added  nothing  to  the  legal 
effect  of  the  assignment  to  the  receiver,  nor  was  it  at  all 
material  that  it  was  to  be  applied  upon  the  judgment 
due  the  defendant,  instead  of  the  demand  of  some  other 
creditor. 

VI.  The  defendant  cannot  be  estopped  from  setting  up 
the  defense  of  fraudulent  sale.  It  was  a  fraud  practiced 
against  him,  not  one  in  which  he  had  any  participation. 
Estoppels  must  be  equitable.  They  will  not  be  raised  to 
shield  a  fraudulent  wrongdoer. 

Vn.  Fraud  in  the  sale  from  the  judgment  debtors  to 
the  plaintiff  was  apparent  in  the  design  to  hinder  and  de- 
lay creditors,  and  in  the  transfer  of  partnership  property 
from  an  insolvent  firm  to  a  purchaser  for  the  considera- 
tion, in  part,  of  an  antecedent  debt  due  him  from  one  of 
the  partners,  and  in  part  on  a  long  credit.  {Bansom  v.  Van 
Deventer,  41  Barh.  307.  Wihon  v.  Bobertson,  21  N.  Y.  587. 
Browning  v.  Hart,  6  Barb.  91.) 
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Johnson,  J.«  This  is  a  motion  for  a  judgment  upon  a 
verdict  in  favor  of  the  plaintiff,  ordered  by  the  justice  at 
the  circuit,  subject  to  the  opinion  of  the  court  at  general 
term.  In  the  course  of  the  trial,  the  defendant  objected 
to  certain  evidence  offered  by  the  plaintiff,  and  excepted 
to  the  ruling  of  the  justice  admitting  it.  He  also  excepted 
to  the  ruling  and  decision  ordering  a  verdict  in  the  plain- 
tiff's favor,  subject  to  the  opinion  of  this  court  In  this 
condition  of  things  it  was  erroneous  to  order  a  verdict  sub- 
ject to  the  opinion  of  the  court,  as  the  defendant  is  there- 
by deprived  of  the  opportunity  of  having  his  exceptions 
considered.  Such  a  ruling,  under  such  circumstances,  is 
a  mistrial,  and  a  new  trial  should  be  ordered  on  account 
of  the  error,  unless  the  exceptions  are  waived  by  the  de- 
fendant. The  plaintiff  moves  for  judgment  on  his  verdict, 
submitting  the  case  and  his  points  without  argument. 
The  defendant  opposes  the  motion  by  submitting  his 
points,  without  argument  In  his  points,  no  reference 
whatever  is  made  to  the  exceptions  upon  the  trial,  but  the 
motion  is  opposed  wholly  upon  the  merits.  This  being 
the  case,  the  defendant  must  be  deemed  to  have  waived 
his  exceptions  taken  at  the  trial,  and  consented  that  the 
court  might  decide  the  motion  upon  the  merits,  irrespect- 
ive of  his  exceptions. 

The  case  upon  the  facts  is,' I  think,  novel  and  quite 
peculiar.  The  action  was  for  the  wrongful  taking  and 
conversion  by  the  defendant,  of  the  plaintiff's  property. 
The  defendant  justified  the  taking,  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  his  favor  for  $111.10,  in 
a  justice's  court,  against  Henry  S.  Briggs  and  Alexander 
M.  Briggs,  two  brothers  of  the  plaintiff.  The  property 
was  sold  by  the  constable,  and  bid  in  by  the  defendant  at 
such  sale.  It  appeared  in  evidence  that  the  property  in 
question  had  been  the  property  of  H.  S.  and  A.  M.  Briggs, 
and  that  they  sold  it  to  the  plaintiff  after  the  action  in  the 
justice's  court  ha^  been  commenced  against  them  by  the 
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defendant.  On  this  sale  and  purchase  between  the  plain- 
lift*  and  his  brothers,  the  plaintiff  turned  out  as  part  of  the 
purchase  price,  a  promissory  note  for  $50,  which  he  held 
against  Henry  S.  Briggs,  and  which  he  had  held  for  about 
two  years.  For  the  balance  of  the  purchase  price,  which 
was  JlOO,  he  gave  his  promissory  note,  payable  eight 
months  from  date.  The  defendant  claimed  that  this  sale 
and  purchase  by  the  plaintiff,  of  the  property  in  question, 
was  made  for  the  purpose  of  hindering,  delaying  and  de- 
frauding the  creditors  of  H.  8.  and  A.  M.  Briggs,  and  gave 
evidence  tending  to  show  that  such  was  the  case ;  show- 
ing, among  other  things,  that  about  the  time  the  action 
was  commenced  in  the  justice's  court,  they  turned  out  all 
the  property  they  then  had  and  owned  to  their  father,  except 
the  wagon  and  harness  in  question,  which  the  plaintiff 
bought  after  the  action  was  commenced;  and  that  they 
were  in  failing  and  insolvent  circumstances  at  the  time. 
Other  facts  and  circumstances  were  shown,  tending  to 
establish  the  fraudulent  character  of  the  transaction.  The 
constable's  sale  of  the  property  in  question  was  on  the  23d 
of  March,  and  this  action  was  commenced  soon  thereafter. 
The  complaint  was  verified  by  the  plaintiff  March  31, 1868. 
The  sale  by  the  constable  satisfied  the  defendant's  judg- 
ment in  part  only.  After  the  sale,  and  after  this  action  had 
been  commenced,  the  defendant  undertook,  by  proceed- 
ings supplementary  to  execution,  to  discover  other  prop- 
erty belonging  to  the  defendants  in  that  judgment,  which 
he  might  have  applied  in  satisfaction  of  the  balance  due 
thereon.  On  those  proceedings,  the  defendants  were  ex- 
amined, and  the  plaintiff's  note  of  $100,  given  on  the  pur- 
chase of  the  property  in  question,  was  discovered  in  their 
possession.  The  referee  appointed  by  the  county  judge, 
in  the  supplementary  proceedings,  reported  the  discovery 
of  this  note  to  such  judge,  on  the  10th  of  April,  1868,  and 
on  the  same  day  the  judge  made  an  order  requiring  the 
referee  to  keep  such  note  and  deliver  it  over  to  the 
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receiver  to  be  thereafter  appointed,  to  be  applied  in  satis- 
faction of  the  defendant's  judgment  A  receiver  was  ap- 
pointed in  those  proceedings  on  the  17th  of  April  following. 
The  same  person  who  had  been  appointed  referee,  was 
appointed  receiver,  and  had  the  note  in  his  possession 
upon  this  trial.  So  far  as  appears,  nothing  had  been  done 
with  the  note,  by  the  receiver,  at  the  time  of  the  trial.  The 
value  of  the  wagon  and  harness  iji  question  was  agreed 
upon  by  the  parties  at  J166.  Upon  this  state  of  facts,  the 
justice,  at  the  circuit,  held  and  ruled  that  the  defendant 
could  not  keep  both  the  wagon  and  harness  and  the  note. 
That  by  taking  the  note,  given  upon  the  purchase  of  the 
property  by  the  plaintiff,  by  virtue  of  his  proceedings  sup- 
plementary to  execution,  for  the  purpose  of  having  it  ap- 
plied to  the  satisfaction  of  the  judgment,  the  defendant 
had  ratified  the  plaintiff's  purchase,  and  affirmed  its  valid- 
ity, he  knowing  at  the  time  such  note  was  discovered  by 
the  referee,  that  it  was  given  in  part  payment  of  the  prop- 
erty in  question ;  and  ordered  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  value  of  the  property  as  agreed 
upon,  subject  to  the  opinion  of  the  court  at  general  term. 
This  ruling  at  the  circuit  proceeded,  necessarily,  upon 
the  assumption  that  the  purphase  of  the  property  by  .the 
plaintiff  had  been  shown  to  be  fraudulent  and  void  as 
against  the  creditors  of  H.  8.,  and  A.  M.  Briggs,  but  that 
the  defendant  by  taking  the  note  given  for  the  purchase 
price,  in  the  subsequent  legal  proceedings,  had  thereby 
ratified  and  sanctioned  the  plaintiff's  purchase,  and  pre- 
cluded himself  from  insisting  upon  the  fraudulent  charac- 
ter of  such  purchase  as  a  defense  to  the  action.  This 
motion  for  judgment  by  the  plaintiff  proceeds,  also,  upon 
the  same  assumption.  This  ruliijg,  and  direction  of  the 
learned  justice  at  the  circuit,  was  clearly  erroneous.  It  is 
impossible  to  make  the  taking  of  that  note  by  legal  process 
operate  as  a  ratification  by  the  defendant  of  that  fraudulent 
sale  and  purchase,  and  an  admission  of  its  validity,  or  a 
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waiver  of  the  fraud.  The  trade  as  between  the  plaintiff 
and  his  brothers,  the  judgment  debtors,  was  a  valid  trans- 
action. As  between  thenl,  the  title  to  the  wagon  and 
harness  vested  in  the  plaintiff,  and  the  note  belonged  to 
the  debtors.  But  the  note  having  been  given  in  part  per- 
formance of  a  bargain  entered  into  for  the  purpose  of  de- 
frauding the  creditors  of  the  vendors  of  the  property  in 
question,  its  collection  could  not  be  enforced  by  the  re- 
ceiver,  or  by  the  defendant.  It  was  still  an  executory 
part  of  that  fraudulent  arrangement,  and  the  law  will  not 
assist  in  its  enforcement.  This  was  expressly  held  in 
NeUis  V.  Clarkj  (20  Wend.  24,)  which  decision  was  affirmed 
in  the  Court  of  Appeals.  (4  JERZZ,  424.)  The  principle 
established  is  that  neither  the  payee  nor  any  holder,  who 
is  not  an  innocent  bona  fide  holder  for  value,  before  the 
note  becomes  due,  can  enforce  its  collection,  against  the 
maker.  The  law  will  not  aid  in  carrying  out  any  portion 
of  the  fraudulent  bargain,  but  will  leave  all  the  parties 
who  are  chargeable  with  notice,  to  rely  upon  the  option 
of  the  maker  for  the  performance  of  the  apparent  obli- 
gation. The  receiver  does  not  stand  in  the  situation  of  an 
innocent  bona  fide  holder  for  value.  He  acquires  title  by 
legal  process,  and  not  in  the  regular  course  of  dealing  in 
commercial  paper.  Neither  the  receiver  nor  the  defend- 
ant, for  whose  benefit  the  note  was  sought  to  be  obtained, 
paid  any  value  for  it.  The  note  being  of  no  legal  value, 
as  against  the  maker,  in  the  hands  of  the  receiver,  or  of 
the  defendant,  could  not  operate  in  law  as  a  ratification  or 
sanction  of  the  bargain  upon  which  it  was  given,  or  estop 
the  defendant  in  this  action  from  insisting  that  the  bar- 
gain was  void  as  to  him,  by  reason  of  the  fraud  in  which 
it  was  conceived  and  carried  out,  and  that  the  plaintiff 
acquired  no  title  to  the  property,  as  against  his  claims  as 
judgment  creditor  of  the  vendors.  But  even  had  the  note 
been  a  valid  security,  and  collectable  in  the  hands  of  the 
receiver,  the  discovery  and  delivery  of  it  into  his  hands, 
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could  not  by  any  possibility,  in  my  judgment,  have  pro- 
duced the  legal  results  adjudged  by  the  ruling  at  the 
circuit.  Had  it  been  a  chose  in  possession,  instead  of  a 
chose  in  action,  I  do  not  see  why  the  defendant  might 
not  have  taken  it  by  virtue  of  his  execution  or  proceedings 
supplementary,  without  relinquishing  his  right  to  take  the 
property  in  question.  As  between  the  parties  to  that  bar- 
gain, the  trade  would  have  been  good  as  against  all  the 
world  except  the  creditors  of  one  of  the  contracting  par- 
ties. As  between  themselves,  each  would  have  acquired 
a  complete  and  perfect  title  to  the  property  received  by 
him  in  the  transaction,  as  against  the  other.  But  as  re- 
gards a  creditor  of  one  of  the  parties,  the  title  of  him  who 
takes  from  the  debtor  does  not  vest,  as  against  such  cred- 
itor, and  the  creditor  may  levy  upon  the  property  and 
contest  the  title.  The  transaction  is  void  as  to  creditors, 
and  the  title  still  remains  in  the  debtor  as  to  them.  The 
creditor  may  therefore  take  it  in  satisfaction  of  his  debt  by 
regular  process,  as  has  always  been  held,  if  he  can  estab- 
lish the  fraud.  As  to  the  property  which  the  debtor  re- 
ceives from  the  other  party  to  the  fraudulent  contract  or 
exchange,  it  is  his  to  all  intents  and  purposes,  as  against 
the  other  party  and  all  the  world.  The  other  party  to  the 
transaction  could  never  reclaim  it  by  any  legal  proceeding, 
as  the  law  would  afford  him  no  aid,  and  would  not  hear 
him  allege  that  he  had  parted  with  it  to  aid  in  defrauding 
another.  In  every  such  case  the  party  bargaining  with  a 
debtor,  with  such  intent,  does  it  at  the  peril  of  having  that 
which  he  receives  taken  from  him  by  the  creditors  of  the 
debtor  whom  he  is  attempting  to  defraud,  without  having 
any  remedy  to  recover  what  he  parts  with  in  carrying  out  the 
bargain.  The  law  will  leave  him  in  the  snare  his  own  de- 
vices have  laid.  The  property  thus  received  by  the  debtor 
being  his  exclusively,  the  law  devotes  it  to  the  payment 
of  his  debts,  whenever  it  can  be  reached  by  legal  proceed- 
ings on  the  part  of  his  creditors.     The  law  will  not  allow 
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him  to  retain  it,  and  use  it,  in  defiance  of  his  creditors, 
because  he  acquired  it  by  a  fraudulent  attempt  to  deprive 
them  of  their  rights.  It  gives  no  such  aid  and  comfort,,  or 
protection,  to  any  party  to  a  transaction  entered  into  for 
such  a  purpose. 

It  follows  that  the  motion  for  judgment  in  the  plaintiiF's 
&vor,  upon  the  verdict,  must  be  denied,  and  judgment 
ordered  for  the  defendant  for  his  costs  of  the  action. 

Talcott,  J.,  concurred. 

MuLLiN,  P.  J.,  did  not  sit ;  the  action  having  been  tried 
before  him,  at  the  circuit 

[FouBTH  Dbpartmsht,  Gbvbeal  Tbkx,  at  Syracuse,  Noyember  14, 1870. 
Jokmm  and  TakoU,  Justioes.] 
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Alexander  Gutchess  v$.  George  B.  Daniels  and  James 

C.  Daniels. 

The  statute  of  set-off  proceeds  upon  the  equitable  principle  of  not  allowing 
one  party  to  recover,  from  another,  money  due,  while  at  the  same  time  he 
withholds  from  such  other  that  which  is  legally  and  equitably  due  from 
himself. 

In  every  case  where  there  is  a  good  cause  of  action,  and  also  a  valid  claim  which 
is  the  subject  of  set  off,  in  the  hands  of  the  defendant,  there  is  a  mutual 
violation  of  the  obligation  to  pay. 

An  agreement  by  commission  merchants  to  sell  grain  to  be  shipped  to  them 
by  another  firm ;  to  apply  one  half  of  the  net  proceees  of  the  sales  upon  a 
prior  indebtedness  of  the  consignors ;  and  that  the  other  half  shall  be  paid 
over  to  the  latter,  and  not  otherwiae  appUed^  is  not  binding  upon  the  consignees, 
BO  as  to  deprive  them  of  their  legal  right  to  set  off  the  prior  indebtedness, 
against  the  demand  of  the  consignors  in  the  hands  of  an  assignee. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
The  action  was  brought  to  recover  the  sum  of  $748.72, 
one  half  the  net  profits  due  and  belonging  to  the  firm  of 
Vol.  LVm.  26 
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Gutchess  &  Yawger,  from  the  defendants,  on  a  boat  load 
of  wheat  consigned  to  the  defendants  and  sold  by  them,  in 
1867,  which  claim  was  assigned  to  the  plaintiff  on  the  22d 
of  November,  1867. 

The  referee  found  the  following  facts :  That  during  the 
year  1867,  and  up  to  the  time  of  the  commencement  of 
this  action,  Ira  B.  Gutchess  and  John  P.  Tawger  were 
copartners  in  business  at  Port  Byron,  Cayuga  county,  in 
buying  grain  and  produce  and  shipping  the  same  to  the 
New  York  market,  and  to  other  places,  under  the  name 
and  firm  of  "  Gutchess  &  Yawger."  That  during  the 
same  year,  1867,  and  up  to  the  time  of  the  commence- 
ment of  this  action,  the  defendants  herein  were  copart- 
ners in  business  in  the  city  of  New  York,  under  the  name 
and  firm  style  of  "  G.  B.  &  J.  C.  Daniels,'*  as  general  pro- 
duce and  commission  merchants.  That  prior  to  the  month 
of  July,  1867,  the  said  Gutchess  &  Yawger  had  consigned 
grain  and  produce  to  the  defendants  at  the  city  of  New 
York,  and  the  defendants  had  sold  the  same  and  paid 
drafts  upon  them  drawn  by  Gutchess  &  Yawger,  and  had 
advanced  large  amounts  of  money  to  said  Gutchess  & 
Yawger,  more  than  the  net  proceeds  of  the  grain  and 
produce  so  consigned  to  them.  That  on  the  17th  day  of 
December,  1866,  the  said  Gutchess  &  Yawger  were  in- 
debted unto  the  defendants  in  this  action  in  the  sum  of 
$4403.81,  on  account  of  their  acceptances  and  advances 
to  said  Gutchess  &  Yawger.  That  on  the  29th  day  of 
July,  1867,  the  said  Gutchess  &  Yawger  agreed  and  con- 
tracted with  the  defendants  that  they,  the  said  Gutchess 
&  Yawger,  should  purchase  grain  at  Port  Byron,  and  at 
other  places  in  western  New  York,  and  ship  and  consign 
the  same  to  the  defendants  at  New  York  city,  and  that 
said  Gutchess  &  Yawger  should  draw  drafts  upon  the 
defendants  for  money  to  pay  for  said  grain,  or  the  liabili- 
ties incurred  in  the  purchase  thereof,  when  the  same 
should  be  shipped  and  consigned  to  the  defendants.     That 
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the  said  Gutchess  &  Yawger  also  agreed  to  place,  and  did 
place,  in  the  hands  of  the  defendants,  certain  promissory 
notes  to  the  amount  of  $5000,  which  said  notes  were  to  be 
held  by  the  defendants  as  collateral  security  for  any  losses 
that  might  occur  in  this  transaction  with  said  Gutchess  & 
Yawger  in  the  purchase  and  sale  of  the  said  grain.  That 
the  defendants  agreed  to  accept  the  said  drafts  to  be  drawn 
by  Gutchess  &  Yawger  upon  them  for  the  moneys  ex- 
pended in  the  purchase  of  said  grain,  and  to  pay  said 
drafts,  and  to  accept  said  grain  and  produce  at  their  place 
of  business  in  the  city  of  New  York,  on  the  arrival  thereof, 
and  to  sell  the  same  for  Gutchess  &  Yawger  for  their 
^usual  commission.  That  it  was  also  agreed  by  and  be- 
tween the  said  Gutchess  &  Yawger  and  the  defendants, 
that  the  lattter  should  apply  one  half  of  the  net  profits 
arising  from  the  purchase  and  sale  of  said  grain,  to  the 
payment  of  the  indebtedness  herein  before  mentioned  of 
said  Gutchess  &  Yawger  to  the  defendants,  and  the  other 
half  of  the  said  net  profits  were  to  be  paid  by  the  defend- 
ants to  the  said  Gutchess  &  Yawger,  and  not  to  be  other- 
wise applied  by  the  defendants.  That  under  said  agreement 
Gutchess  &  Yawger,  in  the  month  of  August,  1867,  pur- 
chased a  cargo  of  wheat  containing  7236  bushels  and  58 
pounds,  and  shipped  the  same  upon  the  canal  boat  "  Qar- 
risouy'  and  consigned  the  same  to  the  defendants  in  this 
action,  at  the  city  of  New  York.  That  the  defendants 
received  the  said  cargo  of  wheat,  and  on  the  21st  day  of 
August,  1867,  sold  the  same  for  and  on  account  of  the 
said  Gutchess  &  Yawger,  and  that  the  net  profits  thereon, 
over  and  above  all  charges,  commissions  and  deductions 
entitled  to  be  made  therefrom,  amounted  to  the  sum  of 
$1497.44.  That  on  the  said  21st  day  of  August,  1867, 
Gutchess  &  Yawger's  indebtedness  to  the  defendants  of  * 
$4403.81,  had  not  been  paid,  but  was  then  due  and  owing. 
That  on  that  day,  or  very  soon  thereafter,  the  defendants 
credited  one  half  of  the  net  profits  of  said  cargo  of  wheat, 
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$748. 72,  upon  the  said  indebtedness  of  Gutchess  &  Yawger. 
That  on  or  about  the  7th  day  of  September,  1867,  Gutch- 
ess &  Yawger  demanded  the  other  half  of  the  net  profits 
of  said  cargo  of  grain,  to  wit,  $748.72,  of  the  defendants ; 
and  the  defendants  declined  and  refused  to  pay  over  the 
same  or  any  part  thereof;  that  before  the  commencement 
of  this  action,  and  on  or  about  the  22d  day  of  November, 
1867,  the  said  Gutchess  &  Yawger,  for  value,  sold,  as- 
signed and  transferred  the  other  half  of  the  net  proceeds 
of  the  said  cargo  of  wheat,  amounting  to  $748.72,  to  the 
plaintiff  in  this  action. 

The  referee  found,  as  conclusions  of  law : 

Ist  That  the  contract  made  by  Gutchess  &  Yawger  and 
the  defendants,  on  the  last  of  July,  1867,  was  a  legal^ 
valid  and  binding  contract. 

2d.  That  under  and  by  virtue  of  the  said  contract,  the 
one  half  of  the  net  profits  of  said  cargo  of  wheat,  $748.72, 
belonged  to,  and  was  the  property  of,  said  Gutchess  k 
Yawger ;  and  the  defendants  had  no  right  to  apply  the 
same,  or  any  part  thereof,  upon  the  prior  indebtedness  of 
said  Gutchess  &  Yawger,  but  were  bound,  by  said  con- 
tract, to  pay  over  the  same  to  the  said  Gutchess  &  Yawger. 

3d.  That  by  virtue  of  the  said  assignment  and  transfer 
from  Gutchess  &  Yawger,  on  the  22d  day  of  November, 
1867,  the  said  one  half  of  the  net  profits  of  said  cargo  of 
grain  became  the  property  of  the  plaintiff  in  this  action. 

4th.  That  the  indebtedness  of  the  said  Gutchess  k 
Yawger  to  the  defendants  could  not  be  set  off  against  the 
half  of  the  said  net  profits  of  the  cargo  of  wheat 

5th.  That  upon  all  the  fiicts  the  defendants  were  liable 
to  the  plaintiff  for  the  amount  of  the  one  half  of  the  net 
profits  of  the  said  cai^o  of  wheat,  $748.72,  together  with 
interest  thereon  from  the  7th  day  of  September,  1867, 
amounting  to  the  sum  of  $876.83,  for  which  sum  he 
ordered  and  directed  judgment  for  the  plaintiff  against 
the  defendants,  together  with  costs  and  disbursements. 


I 
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On  the  trial,  when  the  plaintiff  rested  his  case,  the  de- 
fendants moved  that  the  complaint  be  dismissed ;  because, 

1.  The  evidence  shows  that  these  assignors  were  and 
are  indebted  to  the  defendants  from  the  29th  day  of  Jaly, 
1867,  down  to  the  present  time,  in  the  sam  of  $4403.81 
and  that  they  were  so  indebted  at  the  time  of  the  assign- 
ment of  this  demand. 

2.  That  the  assignors,  after  taking  out  the  whole  of  the 
profits  of  the  boat  load  of  wheat,  are  still  indebted  to  the 
defendants  in  a  large  sum. 

3d.  That  the  assignment  through  which  the  plaintiff 
derives  title  to  the  cause  of  action,  alleged  in  the  coiq- 
plaint,  is  subject  to  and  defeated  by  the  said  continuing 
indebtedness  of  $4403.81. 

4.  That  the  defendants  had  and  have  a  legal  right  to 
apply  the  whole  of  the  profits  of  said  boat  load  of  wheat 
upon  their  then  existing  greater  indebtedness  of  Gutchess 
k  Yawger,  whatever  may  have  been  the  terms  of  the  con- 
tract under  which  such  profits  arose  and  came  to  the  de- 
fendants' hands. 

5.  That  the  plaintiff  has  not  proven  sufiicient  facts  to 
constitute  a  cause  of  action  against  the  defendants. 

The  referee  denied  the  motions,  itnd  to  such  denial  and 
to  the  denial  of  each  and  every  one  thereof,  separately,  the 
defendants  duly  excepted. 

From  the  judgment  entered  upon  the  report,  the  de- 
fendants appealed. 

The  principal  •  question,  upon  the  appeal,  was,  whether 
the  defendants  had  a  right  to  apply  the  whole  of  the  net 
profits  of  the  grain  to  the  payment  of  the  old  indebted- 
ness of  Gutchess  &;  Yawger  to  them,  in  direct  opposition 
to  their  contract 

MiUer  ^  HawUy^  for  the  appellants. 
L  The  prior  and  continuing  indebtedness  of  Gutchess 
&  Yawger  to  the  defendants,  was  and  is  a  legal  and 
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valid  set-off  against,  and  extinguishment  of^  the  demand 
in  suit  A  defendant  has  a  right  to  insist  upon  a  set-off, 
though  he  has  positively  agreed  to  account  for  and  pay 
over  to  the  plaintiff  moneys  which  the  plaintiff  has  author- 
ized him  to  receive  as  his  agent.  (Downer  v.  Egglestoriy 
15  Wend.  51.  Waterman  on  SeUOff,  ^c.  630-640,  §§  579, 
580,  and  cases  cited,)  The  principle  has  long  been  settled, 
(in  this  State  and  in  England,)  that  the  right  of  set-off 
may  be  insisted  on  though  an  express  promise  has  been 
made  to  relinquish  it,  founded  on  a  good  consideration. 
(Lovett  V.  King,  16  Ind,  464.  Barb,  on  Set-Off,  93,  137. 
1  Wait's  Law  and  Prac,  966.  2  Cowen's  Treat  197.  2  Pars, 
on  Cont  248.  McGillivray  v.  Simson,  2  Car.  dt  P.  320. 
S.  a,  9  Dow.  &  Ryl.  35 ;  15  Wend.  61.)  This  defense  is 
available  against  the  plaintiff.     [Code,  §  112.) 

n.  The  defendants,  factors  or  commission  merchants, 
had  a  lien  for  their  general  balance,  upon  all  the  goods  of 
their  principal  consigned  to  them  in  the  general  course 
of  business,  and  upon  the  avails  of  such  goods  when  sold 
by  them.  (2  Kent's  Com.  640.  Id.,  10th  ed.  888,  note,  and 
cases  cited.  10  Paige,  205-210.  Famum  v.  Boutelle,  13 
Mete.  159.) 

in.  The  referee  erred  in  not  nonsuiting  the  plaintiff  on 
the  grounds  stated  by  the  defendants. 

IV.  The  referee  erred  in  not  finding,  as  requested  by 
the  defendants,  that  the  plaintiff's  assignors,  the  said 
Gutchess  &  Yawger,  themselves  violated  and  abandoned 
the  alleged  agreement  set  out  in  the  complaint.  1.  The 
said  agreement  was  for  the  entire  season's  business. 
2.  Gutchess  &  Yawger  notified  the  defendants,  before 
the  receipt  of  this  grain,  that  they  did  not  intend  to  go 
on.  3.  Gutchess  &  Yawger  authorized  "  all  the  gain,  if 
there  be  any,  to  be  applied  on  their  old  indebtedness." 
4.  This  being  so,  Gutchess  &  Yawger  had  no  claim  against 
the  defendants  to  assign  to  the  plaintiff,  and  the  plaintiff 
took  nothing  by  his  assignment. 
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V.  Gutchesa  &  Tawger  violated  and  abandoned  their 
agreement  set  out  in  the  complaint,  (1)  by  the  withdrawal 
of  Houghtaling,  and  the  security  deposited  by  Hough- 
taling ;  (2)  by  shipping  grain  to  Walbridge.  1.  The  drafts 
drawn  by  Gutchess  &  Yawger  were  to  be  indorsed  by 
Houghtaling.  The  defendants  could  not  hold  securities 
for  any  other  drafts.  2.  Houghtaling  not  only  withdrew, 
but  he  withdrew  $1800  of  the  securities.  3.  Houghtaling 
had  been  for  years  the  active  man  of  the  concern — the 
only  one  in  it  of  experience.  The  defendants  were  not 
bound  to  deal  with  new  men.  4.  Gutchess  &  Yawger  did 
not  ship  grain  to  the  defendants  "  from  this  time  out," 
e.  e.y  through  the  season,  but  after  sending  this  load  they 
shipped  to  Walbridge. 

VI.  The  referee  erred  in  sustaining  the  plaintiff's  ob- 
jection to  this  question  asked  Houghtaling  by  the  defend- 
ants: "What  was  your  financial  condition  during  your 
connection  with  Gutchess  &  Yawger  ?"  Also  in  sustain- 
ing the  plaintiff's  objections  to  the  several  questions  asked 
Ira  B.  Gutchess  by  the  defendants.  These  questions  related 
to  an  essential  element  of  the  contract — Houghtaling's 
connection  with  the  business — and  were  pertinent.  Also, 
in  sustaining  the  plaintiff's  objection  to  the  question  asked 
the  witness  Upham,  for  the  same  reason. 

Vn.  Gutchess  &  Yawger  having  first  violated  and  aban- 
doned their  agreement,  neither  they  nor  their  assignee  can 
maintain  an  action  upon  it  for  an  alleged  breach  thereof, 
nor  for  a  specific  performance  of  its  conditions.  (  WiUard's 
Eq,  Jur.  297.)  The  defendants  had  a  right  to  extinguish 
Gutchess  k  Yawger's  (or  the  plaintiff's)  smaller  demand, 
by  their  greater  demand  existing  at  the  time  against 
Gutchess  &  Yawger,  and  due  before  the  assignment  to  the 
plaintiff.  The  defendants  had  a  right  to  insist  upon  their 
lien  for  their  general  balance  against  Gutchess  &  Yawger, 
growing  out  of  their  prior  dealings  as  commission  mer- 
chants or  factors  for  and  with  them.     The  defendants  had 
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a  right  to  defeat  the  plaintiff's  cause  of  action  bj  reason 
of  the  prior  default  of  the  plaintiff's  assignors,  in  reference 
to  the  contract  out  of  which  the  demand  in  suit  arose. 

VITL  The  referee  erred  in  ignoring  the  several  ques- 
tions of  fact,  material  to  the  issue,  upon  which  he  was 
asked  to  find  by  the  defendants,  and  as  to  which  he  neg- 
lected to  find  one  way  or  the  other.  These  facts  consti- 
tuted one  of  the  defences  set  np  by  the  answer,  and  were 
therefore  pertinent  They  were  supported  by  evidence  in 
reference  to  which  there  was  no  conflict  The  failure  of 
the  referee  to  find  as  to  these  facts — necessarily  negativing 
them  by  implication,  (49  Barb.  362,)  is  an  error  of  law,  for 
which  a  new  trial  should  be  granted. 


r.  V.  Sotolcmdy  for  the  respondent. 

The  plaintiff  claims  and  insists  that  the  contract  of  July 
26, 1867,  was  binding  upon  the  defendants,  and  that  they 
had  no  right  to  use,  or  convert,  or  apply  in  any  way,  the 
one  half  of  the  net  profits  arising  from  sales  in  any  other 
manner  than  was  agreed  upon. 

L  The  contract  between  Gutchess  &;  Tawger  and  the 
defendants,  to  apply  one  half  the  net  profits  to  the  pay^- 
ment  of  the  debt  of  Gutchess  4;  Tawger  to  the  defendants, 
'  and  no  more,  was  binding  on  them ;  and  they  had  no  right 
to  apply  the  other  half  to  the  payment  of  their  debt,  con- 
trary to  their  agreement  And  the  fact  that  Gutchess  & 
Yawger  owed  the  defendants  a  large  debt  at  the  time  of 
the  contract,  which  still  remains  unpaid,  gives  them  no 
right  to  misapply  our  money,  contrary  to  their  agreement, 
or  to  offset  their  demand  against  our  claim.  The  cases 
relied  upon  by  the  defendants  do  not  sustain  their  position. 
The  case  of  Eland  v.  KarVj  (1  JEagt,  375,)  was  assumpsit 
for  goods  sold  and  delivered.  The  defendant  pleaded  an 
ofiset  The  plaintiff  replied  that  the  goods  were  to  bo 
paid  for  in  ready  money.  The  court  decided  that  the  debt 
due  to  the  defendant  might  be  set  off  against  the  plain- 
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tiff's  demand.  The  case  was  decided  under  the  statute  of 
2  Geo.  n.  Bat  the  contract  in  that  case  to  pay  in  ready 
money  was,  in  its  legal  effect,  general,  and  had  no  refer- 
ence  to  the  debt  dae  the  defendant.  It  was  merely  to  pay 
for  the  goods.  Here  the  effect  is  to  provide  just  what 
portion  of  the  profits  shall,  and  what  shall  not,  be  applied 
upon  this  very  debt.  It  is  an  express  contract  not  to  apply 
more  than  one  half  the  profits  on  said  debt.  The  case  of 
Downer  v.  Eggleston^  (15  Wend.  52,)  was  an  action  to  re- 
cover for  lumber  which  the  defendant  agreed  to  sell  for 
the  plaintiff  and  account  to  the  plaintiff  for  the  proceeds. 
The  defendant  sought  to  set  off  an  indebtedness  owing 
him  by  the  plaintiff.  The  court  held  that  the  defendant 
had  a  right  to  insist  upon  a  set-off,  although  he  agreed  to 
account  for  the  sales  of  the  lumber.  The  court  says,  at 
page  57 :  '^  The  defendant  agrees  that  if  he  should  be  able 
to  sell  the  timber,  he  will  account  to  the  plaintiff  for  all  it 
shall  fetch,  not  that  he  would  pay  over  all  the  money  to 
him,"  &c.  And  the  learned  judge  came  to  the  conclusion, 
in  that  case,  that  the  defendant  had  not  violated  any  hon- 
orary obligation  of  the  agreement  in  asking  to  have  the 
proceeds  of  the  timber  applied  to  the  installment  of  the 
bond.  But  in  that  case  the  agreement  of  the  parties  had 
no  reference  to  the  indebtedness  existing  between  them  at 
the  time.  It  was  a  simple  agreement  to  account  for  the 
avails  of  the  timber,  and  not  an  agreement,  like  ours,  to 
apply  a  certain  portion  of  profits  to  the  payment  of  a  cer- 
tain debt,  and  pay  the  rest  of  our  money  to  us.  In  the 
case  ofHenniss  v.  Patge,  (3  Whart.  275,  dtedin  Waterman  on 
Set- Off  J  637,)  the  rule  is  laid  down,  that  where  there  is  an 
agreement  not  to  ofiset  a  demand,  or  to  apply  it  in  a  differ- 
ent way,  it  will  be  binding.  In  that  case  ^^  the  obligee  in  a 
bond  agreed  with  the  obligor,  that  in  consideration  of  a 
compromise  of  confiicting  claims,  and  further  advances  of 
cash,  the  obligor,  in  the  bond,  bound  himself  not  to  purchase 
claims  against  the  obligee  to  set  off  against  the  bond.    The 
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promise  or  agreement  was  a  part  of  the  consideration, 
without  which  the  bond  would  not  have  been  given,  and 
therefore,  on  the  plainest  principles  of  honesty  and  good 
faith,  the  obligor  was  held  to  his  bargain.  The  court 
held  that  he  had  precluded  himself,  by  his  agreement, 
from  setting  off  a  judgment  which  had  been  assigned  to 
him  after  the  execution  of  the  bond.  The  statutes,  the 
court  held,  were  intended  for  the  benefit  of  the  defend- 
ants, and  it  is  a  privilege  that  they  may  or  may  not  exercise, 
as  they  think  proper.  If  they  choose  by  their  agreement 
to  waive  the  benefit  of  the  statute,  they  are  at  liberty  to 
do  so,  and  it  is  the  duty  of  the  court  not  to  make  agree- 
ments for  the  parties,  but  fully  and  fairly  carry  them  into 
execution. 

n.  But  this  case  is  materially  different  from  any  of  the 
cases  cited  by  the  defendants.  In  those  cases  the  question 
was  simply  whether  one  indebtedness  could  be  set  off 
against  another,  contrary  to  an  agreement  not  to  do  so. 
In  this  case  the  defendants  were  not  indebted  to  Gutchess 
&  Tawger  for  grain  sold  by  them  to  the  defendants,  but 
they  held  in  their  hands  $748.72  of  the  moneys  of  Gutchess 
&  Yawger,  and  to  which  the  defendants  had  no  title  what- 
ever. The  defendants  were  but  the  agents  of  Gutchess  & 
Yawger  to  sell  this  grain,  and  the  avails,  except  so  far  as 
otherwise  applied  by  express  agreement,  belonged  to  the 
principals ;  and  it  is  submitted  they  could  not  apply  or 
appropriate  the  moneys  of  the  principals,  contrary  to  agree- 
ment, or  their  permission.  (24  Haw.  Pr.  274.  14  id.  131. 
49  Barb.  403.) 

III.  But  it  is  claimed  further,  that  the  demands  of  the 
defendants  against  Gutchess  k  Yawger  were  unliquidated 
demands,  and  were  not  the  subject  of  offset,  under  the 
statute.  The  indebtedness  of  Gutchess  &  Yawger  to  the 
defendants  was  simply  an  open  running  account  The 
referee  does  not  find  as  matter  of  fact  that  this  long  account 
had  ever  been  liquidated  or  settled  by  the  parties,  or  any 
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one  else.  And  he  could  not  bo  have  found  under  the  evi- 
dence. (3  B,  S.  635,  5th  ed.  Butts  v.  OoUins,  13  Wend, 
139.)  Again,  we  say,  the  defendants'  claim  cannot  be 
allowed  as  a  set-off  against  the  plaintiff's  demand  in  this 
action,  for  the  reason  that  the  demand  upon  which  this 
action  is  founded  is  not  the  subject  of  set-off  itself.  (3  B.  S. 
635,  8uhd,  5,  5th  ed,)  It  is  not  a  demand  for  real  estate 
sold,  personal  property  sold,  or  for  money  paid,  or  services 
done,  nor  liquidated. 

Bt/  the  Courty  Johnson,  J.  The  referee  held,  as  a  con- 
clusion of  law,  that  the  prior  indebtedness  from  the  plain- 
tiff's  assignors  to  the  defendants,  was  not  a  valid  set-off, 
and  could  not  be  allowed  against  the  claim  assigned  for 
one  half  the  profits  of  the  cargo  of  wheat  At  the  time 
the  wheat  was  shipped  by  the  plaintiff's  assignors  to  the 
defendants,  to  be  sold  on  commission,  the  former  were  in- 
debted to  the  latter  in  the  sum  of  $4403.81,  which  was 
then  due.  It  had  been  agreed  between  them  that  the 
plaintiff's  assignors  should,  through  the  summer  of  1867, 
ship  grain  to  the  defendants,  to  be  purchased  with  funds 
to  be  furnished  by  the  defendants,  and  sold  by  them  on 
commission,  and  that  one  half  the  net  profits  should  be 
applied  by  the  defendants  upon  the  old  indebtedness,  and 
the  other  half  paid  over  to  the  said  assignors  by  the  de- 
fendants, and  not  otherwise  applied.  This  agreement  did 
not  deprive  the  defendants  of  the  right  to  set  off  enough 
of  their  claim  to  extinguish  the  demand  in  suit,  in  the 
hands  of  the  plaintiff.  Their  demand  against  the  plaintiff's 
assignors  was  due  at  the  time  of  the  assignment.  It  was  a 
proper  demand  to  be  set  off  The  action  was  upon  a  de- 
mand which  would  have  been  the  subject  of  set-off.  There 
is  nothing  in  the  agreement  as  found,  which  could  have 
prevented  the  defendants  from  commencing  an  action  to 
recover  their  demand  against  the  plaintiff's  assignors  at 
the  time  of  the  assignment,  or  when  this  action  was  com- 
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menced.  The  statute,  therefore,  gave  to  the  defendants 
the  right  to  set  off  their  demand.    (2  R.  S.  354,  §  18.) 

It  has  been  repeatedly  held  that  an  agreement  like  the 
one  found  in  this  case  did  not  debar  the  defendant  of  his 
right  of  set-off.  (Downer  v.  Eggleston^  15  Wend.  51.  Eland 
V.  Karr,  1  Host,  375.  Gamforth  v.  Rivett,  2  MauU  &  Selw. 
510.  McGHUivray,  v.  8imp%(m^  9  Dowt  d  Ry.  35.  8.  (7., 
2  Oar.  &  P.  320.  Barb.  Law  of  Set-Of,  93,  137.  2  Pars, 
on  Oont  249.     1  Wait* a  Law  and  Prac.  966.) 

The  case  of  McGillivxay  v.  Simpson^  {supra^)  is  quite  like 
the  case  at  bar,  and  it  was  held  that  the  agreement  was 
not  binding  upon  the  defendant,  so  as  to  deprive  him  of 
the  legal  rights  he  possessed,  of  lien  and  of  set-off.  In 
every  case  where  there  is  a  good  cause  of  action,  and  also 
a  valid  claim,  which  is  the  subject  of  set-off,  in  the  hands 
of  the  defendant,  both  being  due,  there  is  a  mutual  viola- 
tion of  the  obligation  to  pay. 

The  statute  of  set-off  proceeds  upon  the  equitable  prin- 

■ 

ciple  of  not  allowing  one  party  to  recover  from  another, 
money  due,  while  at  the  same  time  he  withholds  from 
such  other  that  which  is  legally  and  equitably  due  from 
himself.  The  exception  to  the  conclusion  of  law  was, 
therefore,  well  taken,  and  the  judgment  must  be  reversed. 
Judgment  reversed,  and  a  new  trial  ordered ;  costs  to 
abide  the  event. 

[Fourth  Dbpabtkbitt,  Gbnbbal  Tbbm,  at  Syracuse,  Noreinber  14, 1870. 
if«0M,  P.  J.,  and  Jofmam  and  TalooUt  JoBUces.] 
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Every  person  has  the  right  to  dndn  the  8ar£u»  water  fh>m  his  own  land,  to 
render  it  more  wholesome,  nseM  or  productive,  or  even  to  gratify  his  taste 
or  will ;  and  if  another  is  inconvenienced,  or  incidentally  ixgored,  thereby, 
he  cannot  complain. 

No  one  can  divert  a  natural  water  course  and  stream,  through  his  land,  to  the 
iigtiTy  of  another,  with  impunity ;  nor  can  he,  by  means  of  drains  or  ditches, 
throw  the  sur&ce  water  from  his  own  land  upon  the  land  of  another,  to  the 
injury  of  such  other. 

But  where  a  person  can  drain  his  own  land  without  turning  the  water  upon 
the  land  of  another,  or  where  it  can  be  done  by  drains  emptying  into  a  natu- 
ral stream  and  water  course,  there  can  be  no  doubt  of  his  right  thus  to  drain, 
even  though  the  effect  may  be  to  increase  the  volume  of  water  unusually,  at 
one  season  of  the  year,  or  to  diminish  the  supply  at  another. 

No  one  can  be  required  to  suffer  his  land  to  be  used  as  a  reservoir,  or  water- 
table,  for  the  convenience  or  advantage  of  others. 

The  owner  of  land  through  which  a  stream  flows  may  increase  the  volume  of 
water  by  draining  into  it,  without  any  liability  to  damages  by  a  lower  owner. 
He  must  abide  the  contingency  of  increase  or  diminution  of  the  flow  in  the 
channel  of  the  stream,  because  the  upper  owner  has  the  right  to  all  the 
advantages  of  drainage  or  irrigation,  reasonably  used,  which  the  stream  may 
give  him. 

The  plaintiff  owned  a  saw-mill,  upon  a  small  stream  nearly  two  miles  below  the 
point  where  the  defendant's  road  crossed  such  stream.  At  that  point,  the 
land  was  naturally  low  and  marshy,  and  the  defendant,  in  constructing  its 
road,  raised  the  bed  thereof  above  the  natural  surface  of  the  land,  by  exca- 
vations on  each  side,  leaving  ditches,  by  means  of  which  the  surface  water 
was  drawn  off  and  passed  into  this  stream,  on  each  side  of  the  road-bed, 
where  the  stream  was  crossed  by  the  road.  Such  ditches  were  wholly  upon 
the  defendant's  land,  and  conducted  the  surface  water  into  the  stream  upon 
its  own  land.  The  complaint  alleged,  and  the  testlmany  tended  to  prove,  that 
by  means  of  these  ditches  the  water  from  such  low  land  was  drawn  off  and  led 
into  the  stream  so  rapidly  that  in  .times  of  flood  and  high  water,  it  filled  the 
plaintiff's  pond  so  full  that  he  could  not  use  the  same,  but  was  compelled  to 
open  his  gates  and  let  the  water  flow  through;  and  that  in  a  dry  season  the 
supply  of  water  in  the  stream  was,  by  the  same  means  earlier  exhausted,  and 
the  plaintiff's  mill  thereby  compelled  to  lie  idle  and  unemployed,  for  want  of 
water,  for  a  much  longer  period  than  formerly.  S^  that  these  facts  con- 
stituted no  cause  of  action ;  and  that  the  plaintiff  was  properly  nonsuited. 

MOTION"  by  the  plaintiflf,  for  a  new  trial,  upon  a  case 
and  exceptions. 
The  action  was  brought  to  recover  damages  for  an 
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alleged  disturbance  of  certain  water  rights  of  the  plaintiff. 
'^The  complaint  alleged  that  the  plaintiff  owned  a  saw-mill 


on  Little  Black  Creek,  in  the  town  of  Gates,  in  the  county 
of  Monroe,  and  that  the  defendant  interfered  with  and 
diverted  the  water  of  the  stream  from  its  course,  by  un- 
\  lawfully  making  two  ditches,  one  on  each  side  of  its  track, 
by  means  of  which  the  water  was  diverted  frona  the  mill. 
The  complaint  then  proceeds  to  allege  that  in  times  of 
high  water  these  ditches  bring  the  water  in  immense 
quantities  into  the  plaintiff's  mill  pond,  so  as  to  flood,  im- 
pede and  destroy  the  operation  of  the  mill  for  many  months 
in  the  year,  and  that  by  means  of  these  ditches  the  natu- 
ral reservoirs  upon  the  lands  surrounding,  and  in  the  vicin- 
ity  of  the  railroad  above  and  around  the  mill,  are  so 
drained  that  in  dry  times  there  is  no  water  to  run  the  mill. 
Then  follows  the  general  allegation  that  by  means  of  these 
ditches  the  defendant  "wrongfully,  injuriously  and  unlaw- 
fully stopped,  prevented,  hindered  and  diverted,  and  turned 
and  changed  the  waters  and  the  running  and  flow  thereof 
of  the  said  streams  or  water  courses  from  passing,  running 
or  flowing  along  these  heretofore  usual  and  natural  courses 
to  the  said  saw-mill  works  *  *  *  as  the  same  hereto- 
fore did  do." 

The  answer  denied  each  and  every  allegation  contained 
in  the  complaint ;  set  up  the  statute  of  limitations ;  and 
alleged  that  at  the  time  of  the  making  of  the  two  arti- 
ficial channels  referred  to  in  the  complaint,  the  defend- 
ant was,  and  ever  since  had  been  the  owner  and  operator 
of  a  railroad  which  passes  through  lands  in  the  vicinity  of 
the  lands  of  the  plaintiff,  mentioned  in  the  complaint ;  that 
the  artificial  channels  referred  to  in  the  complaint,  are 
upon  the  land  and  along  side  of  the  track  of  the  defend- 
ant's said  railroad ;  that  the  same  were  and  are  necessary 
to  the  proper  construction  and  maintenance  of  said  track, 
and  for  the  safety  thereof,  and  the  trains  passing  over  the 
same;  that  in  the  making  and  maintenance  of  said  artifi- 
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cial  channels,  no  water  was  or  is  diverted  from  the  stream, 
the  waters  whereof  pass  through  or  upon  the  lands  of  the 
plaintiff. 

The  issue  thus  joined  came  on  to  be  tried  at  a  circuit 
held  at  Rochester,  in  January,  1870,  by  a  justice  of  this 
court  and  a  jury. 

It  appeared  in  evidence  that  the  plaintiff's  mill  was 
about  two  niiles  below  the  point  where  the  two  artificial 
ditches  in  question  enter  the  creek ;  that  the  defendant's, 
road  crosses  no  part  of  the  plaintiff's  land;  that  the  creek 
supplying  the  plaintiff's  mill  crosses  the  defendant's  road 
but  once,  and  that  at  Cold  Water  station ;  and  that  the 
ditches  enter  the  stream  of  the  culvert  by  that  station,  and 
are  close  to  the  work,  and  within  the  defendant's  land. 

It  was  claimed  by  the  defendant  that  it  was  clearly  estab- 
lished that  the  ditches  were  entirely  on  the  defendant's 
land;  that  they  carried  to  the  creek  surface  water  that 
naturally  went  there;  and  that  farmers  had  used  these 
ditches  as  a  means  of  getting  rid  of  surface  water  as  rap- 
idly as  possible. 

When  the  plaintiff  rested,  the  defendant  moved  that 
the  plaintiff  be  nonsuited,  upon  the  following  grounds: 

F%r%U  That  it  appeared  in  evidence  that  the  defendant 
had  been  in  the  possession  and  ownership  of  the  land, 
through  which  these  artificial  ditches  run,  for  a  period  of 
more  than  twenty  years  preceding  the  commencement  of 
the  action ;  and  that  the  ditches  had  been  constructed 
upon  the  defendant's  land  for  a  longer  period  than  twenty 
years  before  the  commencement  of  the  action.  And  that, 
therefore,  there  was  a  presumption  of  a  grant  to  the  de- 
fendant, with  the  right  to  make  and  maintain  the  same. 

Second.  That  it  appeared  that  the  ditches  were  con- 
structed upon  the  land  of  the  defendant  exclusively,  and 
that  they  discharged  the  waters  into  the  creek,  upon  which 
the  plaintifi''s  saw-mill  was  situated,  and  it  appearing  that 
the  waters  so  discharged  into  the  creek  were  only  surface 
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waters,  the  defendant  had  the  right  to  make  and  maintain 
the  ditches,  and  so  discharge  the  surface  waters,  and  that 
the  plaintiff  was  not  entitled  to  recover  damages  on  account 
of  it. 

Third.  That  there  was  no  allegation  in  the  complaint, 
and  this  action  did  not  proceed  upon  the  ground,  that  the 
defendant  had  been  guilty  of  any  negligence  in  the  con- 
struction of  its  road  or  in  the  making  of  these  ditches. 

Fourth.  That  the  defendant,  as  a  necessary  incident,  had 
the  right  to  make  and  maintain  these  ditches  for  the  pur- 
pose of  operating  its  road,  and  there  being  no  allegat;oa 
of  negligence  in  construction  and  maintenance  of  the  same, 
the  plaintiff  could  not  recover. 

The  court  granted  the  motion,  and  the  plaintiff^  by  his 
counsel,  excepted.  The  court  thereupon  also  ordered  that 
the  plaintiff  have  liberty  to  make  a  case  containing  excep- 
tions, on  which  to  move  for  a  new  trial,  and  that  the  same  be 
heard  in  the  first  instance  at  the  general  term,  and  that  in 
the  meantime  and  until  the  decision  of  the  general  term,  all 
further  proceedings  on  the  part  of  the  defendant  be  stayed. 

Oeo.  E.  Bipsamj  for  the  plaintiff. 

L  The  stream  in  question  was  not  the  defendant's  prem- 
ises, and  it  had  no  right  to  divert  it,  nor  change  the  usual 
flow  of  the  waters,  either  by  diminution  or  increase ;  but 
was  bound,  under  the  statute,  to  leave  and  keep  the  stream 
in  its  natural  and  usual  channel,  without  affecting  the  vol- 
ume of  the  water.  (3  B.  S.  617,  §  28,  subd.  5,  Edm.  ed.) 
From  the  evidence,  it  appears  that  this  stream  had  been 
used  in  a  particular  manner,  before  and  since  1839,  by 
which  use.  the  plaintiff  had  acquired  the  right  to  so  con- 
tinue its  use,  unless  he  should  lose  it  by  his  acts.  These 
channels  were  not  completed  until  1854,  and  were  not  put 
down  until  1848  or  1849,  from  which  time,  (says  the  plain- 
tiff,) 'Hhey  commenced  doing  me  damage ;"  and  this  action 
was  commenced  in  1867.    So  that,  as  the  proof  stands,  the 
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defendant  is  not  in  a  position  to  claim  the  right  to  main- 
tain these  channels  hy  prescription. 

n.  The  proofs  made  are  convincing  to  the  mind  that  the 
habit  of  the  stream,  by  reason  of  the  channels  in  question, 
had  undergone  a  marked  change,  and  one,  too,  detrimental 
to  the  plaintiff.     The  question  of  negligence  in  their  con- 
struction or  maintenance  does  not  arise.    (Robinson  v.  N.  Y. 
and  Erie  B.  B.  Co.,  27  Barb.  512,  522.    2  Kern.  486.)    But 
the  question   of  fact  was  tendered  under  the  statute, 
whether  the  defendant  had  restored — ^preserved  the  stream 
or  water  course  along  which  its  road  was  built  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  have  impaired 
its  usefulness.    And  also  the  further  question  of  fact, 
whether  there  was  a  change  in  the  flow  of  the  stream,  and 
whether  that  change  was  attributable  solely  to  the  exist- 
ence and  action  of  these  two  channels.     The  consideration 
of  which  would  embrace,  whether  a  few  private  ditches 
leading  from  a  few  farms  into  these  channels,  would  or  did 
produce  the  same  effect  as  if  they  had  been  led  into  the 
stream  from  each  farm,  and  whether  it  was  the  waters  from 
these  farmers'  ditches,  or  the  two  channels,  that  did  the  mis- 
chief.   As  to  the  farmers'  ditches,  what  was  the  peculiar 
formation  of  the  soil  and  land,  and  whether  in  the  natural 
course  of  things  they  would  have  been  led  into  the  stream, 
or  how  otherwise ;  and  if  led  into  the  stream,  what  the  effect 
would  have  been.    When  the  farm  ditches  were  put  down 
does  not  appear,  and  the  reason  of  the  increase  of  water 
and  damage  for  the  ten  odd  years,  is  probably  due  to  the 
fact  that  when  the  defendants  completed  these  channels, 
they  cut  them  through  these  ridges,  (which  turned  the 
waters  in  the  hollow  into  the  stream,)  and  brought  witters 
from  a  point  and  territory  which,  before  that,  flowed  in  an 
opposite  direction,  possibly  into  the  head  waters  of  this 
stream,  and  if  so,  were  longer  in  their  approach  to  the 
plaintiff's  mill.    But  this  stream  was  the  natural  channel 
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to  ditch  into  to  drain  the  lands,  and  the  defendantf  if  it 
permits  the  use  to  be  made  of  its  channels  as  appears  in 
the  case,  must  be  held  responsible  for  the  result. 

UL  The  waters  were  not  mere  surface  waters ;  and  if 
they  were,  the  plaintiff  having  acquired  the  right  to  have 
,  the  waters  of  the  stream  above  him  flow  to  him  in  their 
usual  and  natural  way,  the  defendant,  or  any  other  person 
or  persons,  has  not  the  right,  it  is  submitted,  to  change 
that  habit  or  custom.  And  if  the  defendant,  by  drainage 
of  surface  waters  over  a  large  tract  of  territory,  collects 
the  waters  in  one  body  and  throws  them  into  the  stream  in 
a  body  at  a  single  point,  which  impairs  the  use  of  the 
stream  materially,  it  is  submitted  that  an  action  will  lie. 

rV.  The  following  authorities  are  referred  to  as  bear- 
ing upon  all  of  the  foregoing  propositions:  Belknap  v. 
Trimble,  (3  Paige,  577,  605 ;)  Haight  v.  Price,  (21  N.  Y. 
241;)  and  at  page  247  the  court  says:  ^^The  plaintiff  had 
a  right  to  have  the  whole  stream  pass  that  point  of  its 
course  in  its  natural  bed,*'  &c.  And  this  is  what  the 
plaintiff  contends  for  here.  {Bellinger  v.  N.  C.  R.  B.  Co.y 
23  N.  7.  42.  Cott  v.  The  Leunston  B.  B.  Co.,  36  id.  214. 
Pixlet/  V.  Clark,  35  id.  520.)  "  If  the  face  of  the  country 
is  such  that  it  necessarily  collects  in  one  body  so  large  a 
quantity  of  water,  after  heavy  rains  and  the  melting  of 
large  bodies  of  snow,  as  to  require  an  outlet  to  one  com- 
mon reservoir,  if  such  water  is  regularly  discharged 
through  a  well  defined  channel  which  the  flow  of  water 
has  made  for  itself,  and  which  is  the  accustomed  channel 
through  which  it  flows  and  has  flowed  from  time  imme- 
morial, such  channel  is  an  ancient  natural  water  course." 
{BarV  V.  De  Hart,  1  Bea%ley,  180,  283,  284.)  "  The  right 
of  every  owner  of  land,  through  which  a  stream  of  water 
flows,  to  the  use  and  employment  of  the  water,  to  have 
the  same  flow  in  its  natural  and  accustomed  course  with- 
out obstruction,  diversion  or  corruption,  extends  to  the 
quality  as  well  as  to  the  quantity  of  the  water.    {EalMman 


SYRACUSE-NOVEMBER,  1870.  419 

Waffle  V,  New  Tork  Central  Railroad  Company. 

V.  Bomng  Springs  Bleaching  Co.,  1  MeOarter,  335,  342.)  The 
cases  of  Kauffman  v.  Oriesimerj  (26  Benn.  407,)  and  Martin 
V.  Biddle,  {Id.  415,)  with  some  others,  illustrate  the  prin- 
ciples of  law  in  reference  to  the  right  of  drainage  in 
the  interest  of  agriculture,  and  improvements  of  land, 
and  are  worthy  of  particular  consideration.  The  first  case 
was  that  of  natural  drainage.  The  court  says :  "  One  has 
no  right  to  alter  the  natural  drainage  so  as  to  throw  upon 
his  neighbor,  waters  that  he  had  not  received  before ;  one 
may  drain  his  land  as  advantageously  to  himself  as  possi- 
ble, but  he  must  not  acquire  that  advantage  at  the  expense 
of  his  neighbor ;  the  defendant  could  have  no  right  to  pre- 
vent the  waters  of  floods  and  freshets  flowing  where  they 
were  accustomed  to  flow ;  it  was  the  plaintiff's  right  that 
such  water  should  flow  there,  and  indeed  all  the  water  that 
had  been  accustomed  to  flow  there.  These  cases  (  Williams 
V.  Q-aUj  3  JET.  ^  John,  231,  and  Martin  v.  Biddle,)  recognized 
the  principle  that  the  superior  owner  may  improve  his  lands 
by  throwing  increased  waters  on  his  inferior,  through  the 
natural  and  customary  channels,  which  is  a  most  import- 
ant principle,  not  only  to  agricultural  but  to  mining 
operations  also;  the  principle  therefore  is  to  be  maintained, 
but  it  should  be  prudently  applied;  this  principle  was 
greatly  misapplied  by  the  plaintiffs  when  they  supposed 
they  might  not  only  increase  the  ordinary  flow,  but  might 
dig  a  new  channel  for  it,  to  and  into  the  defendant's  land; 
the  only  servitude  the  plaintiff  could  claim  in  the  defend- 
ant's land  was  that  it  should  receive  the  overflow  which 
was  natural  and  customary."  (Potter  v.  Peek,  16  Ohioj  334. 
Martin  v.  Sett,  12  Ala.  501.)  In  Martin  v.  Biddle,  it  ap- 
peared that  there  was  on  the  defendant's  land  a  natural 
channel  through  which  the  falling  water  and  some  living 
springs  were  naturally  discharged  from  the  land  of  the 
plaintiff  and  others.  The  court  says :  ^*  I  shall  speak  now 
of  the  general  principle  of  the  law,  in  the  matter  of  rain 
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water  and  drainage,  of  the  respective  rights  and  duties  of 
adjoining  proprietors  in  relation  thereto.  Thej  are,  in 
general,  the  same  as  in  the  case  of  running  water — ^they 
follow  nature ;  nor  has  the  owner  of  the  upper  ground  a 
right  to  make  any  excavations  or  drainage  by  which  the 
flow  of  water  is  diverted  from  its  natural  channel,  nor  can 
he  collect  into  one  channel  waters  usually  flowing  off  into 
his  neighbors'  fields  by  small  channels,  and  thus  increase 
the  waters  upon  the  lower  fields.  If  it  be  difficult  to 
ascertain  from  the  character  of  the  surface  what  is  the 
natural  channel,  then  the  course  in  which  the  water  has 
long  been  peaceably  and  openly  permitted  to  run,  will  be 
considered  as  having  a  legitimate  origin.  If  the  owner 
of  the  upper  ground  wrongfully  divert  an  unnatural 
quantity  of  water  upon  the  ground  of  a  lower  neighbor, 
by  collecting  small  streams  together  and  discharging  them 
at  one  place,  or  by  any  other  means,  the  neighbor  below 
may  have  an  action  against  him.  When  there  is  a  natural 
channel  or  hollow  for  discharging  the  flow  of  water,  it 
must  be  suffered  to  remain  until  altered  by  agreenient  of 
those  concerned."  In  Dickinson  v.  Worcester^  (7  AUeUj 
19,  22,)  the  court  says:  "But  one  proprietor  of  land  has 
no  right  to  cause  a  flow  of  the  surface  water  from  his  own 
land  over  that  of  his  neighbor,  by  collecting  it  into  drains 
or  culverts  or  artificial  channels ;  he  cannot  thus,  by  his 
own  aid  merely,  connect  a  flow  of  surface  water  into  a  stream 
passing  from  his  own  over  his  neighbor's  land,  with  all 
the  legal  incidents  of  a  natural  water  course."  In  Brand 
V.  Murphjfj  (37  Vt  99,)  the  court  says :  "  That  if  the  sur- 
face water  naturally  falling  upon  the  plaintifl^'s  land  would 
run  off  upon  the  defendant's  land,  the  defendant  had  no 
right  to  prevent  its  continuing  to  do  so." 

Y.  The  defendant  not  only  extended  these  two  chan- 
nels a  great  distance,  but  they  cut  them  through  natural 
barriers — viz.,  these  ridges — and  by  so  doing  collected 
the  waters  from  this  territory  and  brought  them  down 
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into  the  stream  at  one  place,  and  there  discharged  them 
upon  the  plaintiff  in  an  unnatural  and  unaccustomed 
manner. 

VL'  There  was  a  mistrial,  and  a  new  trial  should  be 
ordered  for  that  reason.  {Hoagland  v.  Miller,  16  Abb,  103. 
Lake  v.  Artieane'  Bank,  17  id.  232.  Cobb  v.  Comiehj  16 
N.  T.  602,  604.) 

Edw.  Sdrria,  for  defendant 

The  nonsuit  was  properly  granted,  upon  the  grounds 
stated  in  the  application  therefor.  {AngeU  on  Water 
Coureeej  §  108  and  eases  cited  ;  §  108,  a,  i,  <?,  s.  JRawstron  v. 
Taylor,  11  Exch.  369.  Ooodah  v.  TuttUy  29  N.  Y.  467. 
Lampman  v.  MUks,  21  id,  505  fo  507.) 

By  the  Court,  Johnson,  J.    There  is  no  dispste  about  the 
facts  in  this  case.     The  plaintiff's  saw-mill  is  upon  a  small  ^ 
stream,  nearly  two  miles  below  the  point  where  the-  de- 
fendant's road  crosses  such  stream.    At  that  point  the  \ 
land  is  naturally  low  and  marshy,  and  the  defendants,  in 


constructing  their  road,  raised  the  bed  thereof  above  the 
natural  surface  of  the  land,  by  excavations  on  each  side, 
which  made  ditches,  by  means  of  which  the  surface  water 
of  this  low,  marshy  land,  was  for  a  considerable  distance 
drawn  off,  and  passed  into  this  stream  on  each  side  of  the 
road  bed,  where  the  stream  is  crossed  by  the  road.  These 
ditches  are  wholly  upon  the  defendants'  land,  and  conduct 
the  surface  water  into  this  stream  upon  their  own  land^ 
The  only  cause  of  action  stated  in  the  complaint  is,  in 
substance,  that  by  means  of  these  ditches,  the  water  from 
this  low  land  is  drawn  off  and  conveyed  into  this  stream 
more  rapidly  than  it  would  be  otherwise ;  and  in  the  wet 
season,  and  in  times  of  flood  and  high  water,  filled  the 
stream  and  the  plaintiff's  pond  so  full,  and  increased  the 
volume  of  water  to  such  an  extent,  that  he  could  not  use 
the  same,  but  was  compelled  to  open  his  gates  and  let  the 
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water  flow  without  using  the  same ;  and  that  as  the  dry 
season  came  on,  the  water  was  by  the  same  means  drawn 
off  so  rapidly  from  these  low,  wet  grounds,  that  the  stream 
did  not  keep  up  as  it  did  before,  and  the  supply  which 
said  stream  was  accustomed  to  receive,  gradually,  from 
from  such  wet  lands,  was  earlier  exhausted,  and  the  plain- 
tiff's mill  thereby  was  compelled  to  lie  idle  and  unem- 
ployed for  want  of  water,  for  a  much  longer  period  than 
formerly,  and  a  much  longer  period  than  it  would,  had 
these  drains  not  been  made.  The  testimony  tended  to 
sustain  these  allegations  in  the  complaint.  It  appeared 
from  the  evidence,  that  there  was  no  natural  outlet  or 
water  course  from  this  low  wet  land  into  the  creek,  but  a 
gentle  and  gradual  inclination  of  the  surface  for  a  long 
distance  towards  the  stream.  The  defendants*  ditches  ex- 
tended through  these  lands  for  a  distance  of  over  two 
miles ;  and  it  appears  that  the  owners  of  the  lands  along 
this  distance,  adjacent  to  the  railway,  have  availed  them- 
selves of  the  defendants  ditches,  and  drained  the  surface 
wat^r  from  their  lands,  by  means  of  ditches  through  the 
same,  emptying  into  the  defendants'  ditches.  By  these 
means  the  surface  water  is  discharged  from  these  wet 
lands,  and  the  same  are  rendered  tillable  and  productive, 
instead  of  remaining  waste  lands,  and  serving  as  a  mere 
reservoir  to  hold  water  for  the  use  of  the  plaintiff's  mill, 
for  a  few  more  days  or  weeks  each  summer. 
y  It  is  entirely  clear  that  these  facts  constitute  no  cause 

.of  action,  y  Every  person  has  the  unquestionable  right  to 
drain  l:he  surface  water  from  his  own  land,  to  render  it 
more  wholesome,  useful  or  productive,  or  even  to  gratify 
his  taste  or  will;  and  if  another  is  inconvenienced,  or  in- 
cidently  injured  thereby,  he  cannot  complain.  No  one 
can  divert  a  natural  water  course  and  stream,  through  his 
land,  to  the  injury  of  another,  with  impunity;  nor  can  he 
by  means  of  drains  or  ditches,  throw  the  surface  water 
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from  bis  own  land  upon  the  land  of  another,  to  the  injury 
of  such  other.  But  where  a  person  can  drain  his  own 
land  without  turning  the  water  upon  the  land  of  another, 
or  where  it  can  be  done  by  drains  emptying  into  a  natural 
stream  and  water  course,  there  can  be  no  doubt  of  his 
right  thus  to  drain,  even  though  the  effect  may  be  to  in- 
crease the  volume  of  water  unusually,  at  one  season  of  the 
year,  or  to  diminish  the  supply  at  another. 

No  one  can  be  required  to  suffer  his  land  to  be  used  as 
a  reservoir  or  water-table  for  the  convenience  or  advantage 
of  others.  This  principle  is  laid  down  by  all  the  judges, 
in  JRatffitron  v.  Tayhrj  (11  Exeh.  369.)  It  is  also  recog- 
nized as  the  true  rule  by  Denio,  Ch.  J.,  in  Goodale  v.  TuUhj 
(29  N.  T,  459,)  at  page  467,  where  he  says:  "In  respect 
to  the  running  off*  of  surface  water  caused  by  rain  or  snow, 
I  know  of  no  principle  which  will  prevent  the  owner  of 
land  from  filling  up  the  wet  and  marshy  places  on  his  own 
soil,  for  its  amelioration  and  his  own  advantage,  because 
his  neighbor's  land  is  so  situated  as  to  be  incommoded  by 
it.  Such  a  doctrine  would  militate  against  the  well  settled 
rule  that  the  owner  of  land  has  full  dominion  over  the 
whole  space  above  and  below  the  surface."  In  Mill&r  v. 
Loubaehy  (47  Penn.  154,)  Thompson,  J.,  in  delivering  the 
opinion  of  the  court,  says :  "  No  doubt  the  owner  of  land 
through  which  a  stream  flows  may  increase  the  volume 
of  water  by  draining  into  it,  without  any  liability  to  dam- 
ages by  a  lower  owner.  He  must  abide  the  contingency 
of  increase  or  diminution  of  the  flow  in  the  channel  of  the 
stream,  because  the  upper  owner  has  the  right  to  all  the 
advantages  of  drainage  or  irrigation,  reasonably  used, 
which  the  stream  may  give  him."  This  rule  commends 
itself  to  general  acceptance,  by  its  sound  sense,  and  easy, 
adaptability  to  the  common  wants,  interests  and  necessi- 
ties of  adjacent  owners  of  lands.  (See  also  Kauffman  v. 
Oreisemer^  26  Penn.  4ffJ ;  Martin  v.  Biddk^  Id.  415,  note ; 
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WilUafM  V.  Gale^  3  ff.^  J.  231 ;  Angell  on  Water  Oovr9eSj 
Qih  ed.,  §§  108  a  to  108  9 ;)  where  the  whole  doctrine  of 
drainage  is  examined  and  treated. 

The  plaintiff  was  therefore  properly  nonsuited,  and  a 
new  trial  must  be  denied. 

[FoiTBTH  Dbpabtxbnt,  Gbnbbal  Tbbx,  at  SyraciiBe,  Noyember  14, 1870. 
MuUiny  P.  J.,  and  /oknaan  and  TalcoU,  Justices.]  ^y 


Thaddbus  C.  Einnibr  vs.  Aj^by  A.  EmimsB. 

In  an  action  by  a  husband  against  his  wife,  for  a  decree  dedadng  a  diToroo 
obtained  by  her,  from  her  former  hnsband,  in  Illinois,  void  for  want  of  juris- 
diction and  for  irregularity,  the  complaint  admitted  that  both  parties  went 
to  Illinois,  and  that  both  appeared  in  the  action  there ;  JBeld  that  such  ap- 
pearance dearly  gave  the  court  jurisdiction  over  the  persons  of  both  parties ; 
and  whether  the  court  could  grant  a  diyoroe  depended  not  on  jurisdicftioB, 
but  upon  the  pleadings  and  eyidence  in  the  case. 

Seid,  aUOf  that  the  plaintiff  could  not  ayail  himself  of  such  causes  to  haye  a 
marriage  between  him  and  the  defendant  declared  yoid,  when  he,  at  the 
Ume,  had  knowledge  of  the  diyorce,  and  that  the  defendant  had  gone  to 
Illinois  to  procure  one. 

Eyen  if  this  court  could,  within  a  proper  time,  declare  a  judgment  for  diyoroe, 
rendered  in  the  State  of  Illinois,  yoid,  no  such  action  should  be  taken  after 
the  judgment  has  become  absolute,  and  the  time  for  appealing  has  expired, 
so  that  it  cannot  be  reyersed  in  that  State.  The  judgment  is  then  final,  and 
the  rights  of  the  parties,  under  it,  are  perfect;  and  this  court  should  not 
interfere  with  it. 

APPEAL  from  a  judgment  entered  at  a  special  term, 
allowing  a  demurrer  to  the  complaint  The  decision 
at  special  term  is  reported  53  Barbour^  454,  where  the 
facts  are  stated. 

O,  W.  ParBonSy  for  the  plaintiff. 

(7.  A.  Sewardy  for  the  defendant 
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By  the  Cowrt,  Ikgraham,  J.  In  this  action  the  plain- 
tiff seeks  to  get  rid  of  a  marriage  with  the  defendant,  by 
an  application  to  this  court  to  declare  a  judgment  decree- 
ing a  divorce  between  the  defendant  and  her  former  hus- 
band void  for  want  of  jurisdiction  and  for  irregularity. 

How  far  this  court  has  any  power  to  declare  a  judgment 
in  the  courts  of  another  State  void,  might  well  be  a  sub- 
ject of  inquiry ;  but  that  it  cannot  be  done  in  this  case  is, 
I  think,  clear. 

The  case  comes  up  on  demurrer  to  the  complaint  The 
complaint  admits  that  both  parties  went  to  Illinois,  and 
that  both  appeared  in  the  action  there.  Such  appearance 
clearly  gave  the  court  jurisdiction  over  the  person  of  both 
parties ;  and  whether  the  court  could  grant  a  divorce,  de- 
pended not  on  jurisdiction,  but  upon  the  pleadings  and 
evidence  in  the  case.  Any  defect  in  the  pleadings,  or  any 
want  of  evidence  on  the  trial,  might  have  been  waived  by 
the  parties,  or  facts  might  have  been  admitted,  without 
proof,  that  would  warrant  the  judgment. 

.  Nor  do  I  think  the  plaintiff  here  can  avail  himself  of 
such  causes,  to  have  a  marriage  made  by  him  with  the 
defendant  declared  void,  when  he  at  the  time  had  knowl- 
edge of  the  divorce,  and  that  the  defendant  had  gone  to 
Illinois  to  procure  a  divorce,  for  the  purpose  of  avoiding 
notoriety  at  the  east. 

From  the  time  which  has  elapsed  since  the  judgment 
of  divorce  was  rendered,  the  same  has  become  absolute, 
and  could  not  be  reversed  in  that  State.  It  is  a  final 
judgment,  and  of  binding  force  in  that  State. 

Even  if  this  court  could,  within  a  proper  time,  have 
declared  the  same  void,  which  I  very  much  doubt,  I  am 
clearly  of  opinion  that  no  such  action  should  be  taken 
after  the  judgment  in  Illinois  has  become  perfect,' and 
the  time  for  appealing  has  expired.  The  judgment  is 
final,  then,  and  the  rights  of  the  parties  under  it  are 
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perfect,  and   this   court  should  not  interfere  with  it  in     ^ 
this  action. 
Order  appealed  from  affirmed. 

[Nbw  Tobk  Obvbbal  Tebm,  April  6, 1869.    Clerked  Sutherkmd  and  In^a- 
Aom,  Justices.] 
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If  the  plaintiff,  in  an  action  for  malicioos  prosecution,  fails  in  the  proof  of 
either  of  the  following  particulars,  viz.,  that  the  suits  instituted  agunst  him 
by  the  defendant  were  instituted  without  probable  cause  and  from  malicious 
motives,  and  with  malicious  intent — ^he  is  not  entitled  to  a  yerdict. 

In  such  an  action  it  is  not  erroneous  for  the  Judge,  in  bis  charge,  to  present 
the  two  theories  of  tbe  case  held  by  the  plaintiff  and  defendant,  to  the  jury, 
and  to  leave  it  to  them  to  say  whether  an  offensive  charge  contained  in  the 
complaint  in  a  former  action  brought  by  the  defendant,  was  inserted  in  the 
honest  belief  that  it  was  necessary  to  sustain  the  action,  or  merely  as  a  cover 
to  a  malicious  purpose  of  destroying  the  plaintiff's  character;  where  it  ap- 
pears that  the  offensive  charge  was  not  the  cause  of  action,  but  an  incidental 
act,  stated  by  way  of  aggravation,  to  increase  the  amount  of  the  recovery. 

Nor  is  it  error  for  the  Judge  to  refuse  to  charge  that  "if  the  jury,  from  the 
evidence  before  them,  believed  that  the  defendant  believed  he  had  a  canse 
of  action  against  the  present  plaintiff,  no  matter  how  small  the  recovery 
might  have  been,  it  was  a  legal  right  to  bring  the  action  therefor,  and  it  was 
no  matter  how  much  malice  might  have  inspired  the  defendant ;  the  plaintiff 
could  not  recover." 

Qood  faith,  merely,  is  not  sufficient  to  protect  the  defendant  from  liability,  in 
an  action  for  malicious  prosecution.  There  must  be  rtatonaUe  ground  for 
suspicion,  supported  by  circumstances  sufficiently  strong  in  themselves  to 
warrant  a  oautioua  man  in  the  belief  that  the  plaintiff  was  guilty,  to  make 
out  such  a  probable  cause  as  will  be  a  defense. 

Belief,  and  reasonable  grounds  for  belief,  are  both  essential  elements  in  the 
justification  of  probable  cause.  A  man  is  responsible  if  he  fuls  to  call  in 
to  his  aid  reason,  caution  and  fairness.  He  must  not  act  upon  mere  coi\jec- 
ture,  or  impulse  or  passion. 

THIS  is  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  a  jury,  at  the  Schoharie  circuit,  in  October, 
1867. 
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The  action  was  for  malicious  prosecution.  The  de- 
fendant brought  four  successive  actions  in  a  justice's  court, 
against  the  plaintiff,  three  of  which  were  discontinued, 
and  the  fourth  resulted  in  a  verdict  against  the  present 
defendant,  who  was  the  plaintiff  in  those  several  actions. 
The  plaintiff  was  a  district  school  teacher,  and  the  de- 
fendant's children  attended  her  school.  A  feeling  of  bit- 
terness against  the  plaintiff  arose,^  and  was  entertained  by 
the  defendant  and  his  family,  on  account  of  her  correc- 
tion, in  school,  of  the  defendant's  children ;  and  the  cause 
of  action  in  the  four  suits,  before  different  justices,  by  the 
defendant  against  the  plaintiff,  arose  during  her  term  of 
teaching;  and  the  complaints  of  the  defendant,  in  the 
justices'  courts,  which  were  for  the  use  of  the  bed  in  which 
the  plaintiff  slept  one  night,  contained  statements  well 
calculated  to  destroy  the  character  of  the  plaintiff'  for 
chastity.  At  the  circuit  there  was  a  verdict  in  favor  of 
the  plaintiff,  for  JI8OO.  From  the  judgment  entered 
thereon,  the  defendant  appealed  to  this  court  All  other 
material  facts  sufficiently  appear  in  the  opinion. 

E.  Krum^  for  the  appellant. 

N.  (7.  MooJc^  for  the  respondent. 

By  the  Courts  Pottbr,  J.  When  the  plaintiff  rested  her 
case,  at  the  trial,  no  motion  was  made  for  a  nonsuit,  or 
to  dismiss  the  case  for  want  of  proving  a  cause  of  action. 
The  testimony  which  had  then  been  produced  by  the  de- 
fendant was  intended  to  destroy  the  case  made  by  the 
plaintiff;  the  subsequent  testimony  of  the  plaintiff  was 
to  rebut  or  weaken  that  of  the  defendant  The  briefs  of 
parties  present  no  objections  taken  to  the  admission  of 
evidence  by  the  judge,  as  error;  and  in  this  review  we 
are  bound  to  assume,  as  far  as  facts  are  in  question,  that 
they  are  truthfully  found  by  the  jury. 
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It  is  not  then  for  the  court  to  review  the  evidence,  to  see 
whether  or  not  the  plaintiff  was  invited  by  the  defendant 
or  his  family  to  occupy  the  room  and  bed  for  the  use  .of 
which  the  defendant  saed  her;  whether  the  defendant 
was  advised  by  counsel  that  he  had  a  good  cause  of  action 
against  the  plaintiff  for  the  use  of  the  room  and  bed ; 
whether  the  defendant  made  a  full  and  fair  statement  of 
his  case  to  his  counsel ;  nor  whether  the  defendant  threat- 
ened to  sue  her,  and  break  up  her  school.  These  ques- 
tions were  controverted ;  they  were  issues  of  fact  on  the 
trial,  for  a  jury.  The  testimony  was  in  conflict,  and  the 
jury  have  found  a  verdict  upon  them.  The  following 
propositions  we  must  assume  to  be  true,  according  to  the 
charge  to  the  jury,  viz :  That  if  the  plaintiff  failed  in  the 
proof  of  either  of  the  following  particulars,  she  was  not 
entitled  to  a  verdict ;  that  the  suits  instituted  against  her 
by  the  defendant,  were  instituted  without  probable  cause, 
and  from  malicious  motives,  and  with  malicious  intent 
If  she  succeeds  in  both  she  is  entitled  to  a  verdict.  If 
she  fails  in  either  of  these  particulars,  she  is  not  to  have  a 
verdict  To  this  part  of  the  charge  there  was  no  excep- 
tion ;  and  we  are  to  take  it  for  the  law  of  the  case. 

In  the  form  this  case  is  before  us,  the  only  exceptions 
to  be  reviewed  are  those  taken  to  the  charge  of  the  judge 
to  the  jury,  or  to  his  refusal  to  charge  as  requested.  The 
first  ei^ception  of  the  kind  is  to  the  charge  of  the  judge, 
in  the  following  words :  "  In  the  latter  part  of  June,  he 
brought  an  action  against  her,  before  a  justice  of  the 
peace,  in  Summit  And  in  that  action,  he  declared,  '  that 
she  was  indebted  to  him  for  the  use  and  occupation  of  a 
certain  room  in  his  house,'  and  demanded  the  sum  of 
$25.  And  alleged  in  the  same  complaint,  tvhat  doeM  not 
appear  to  have  been  neeessary  to  constitute  an  element  of  the 
came  of  action  as  thus  brought — ^that  the  bed  was  dirtied 
and  soiled  by  the  use  of  herself  and  others,  and  the  sheets 
stained  and  discolored.*' 
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Before  we  can  condemn  this  charge  for  unsonndneas, 
we  must  look  at  it  in  its  connection  with  the  facts  of  the 
case,  and  at  the  whole  charge  in  its  explanations  and 
modifications.  The  burden  of  showing  its  unsoundness  is 
with  the  defendant  We  are  not  furnished  with  the  de- 
fendant's complaint  before  the  justice;  we  can  therefore 
only  judge  of  it  from  the  memory  of  the  witnesses,  as 
stated  in  the  case.  The  action,  as  appears,  was  for  the 
i2se  of  a  room  and  bed.  If  this  is  correct,  the  value  of  the 
use  and  occupation  depended  upon  the  manner  of  its  use ; 
and  the  injury  done  to  it  by  the  occupant  could,  in  such 
case,  have  been  proved  on  the  trial.  The  particular  in- 
jury detailed  in  the  complaint  would  not  seem  to  be  the 
cause  of  action,  but  a  specification  of  a  particular  which 
enhanced  the  damages.  This  would  seem  to  have  been 
the  view  of  the  learned  judge,  as  appears  from  other 
portions  of  his  charge.  He  says,  ^'He  (defendant)  must 
have  known,  it  is  claimed,  that  an  action  brought  for  the 
occupation  of  a  room  and  bed,  when  the  party  had  been  in- 
vited  to  stay,  by  himself,  or  by  members  of  his  family  in 
his  presence,  could  not  be  maintained.  He  must  have 
known,  it  is  claimed,  that  such  circumstances  would  not 
furnish  any  just  pretense  for  bringing  a  suit  for  such  serv- 
ice ;  and  it  is  claimed,  as  to  the  residue  of  the  complaint, 
to  wit,  for  the  soiling  or  staining  of  the  bed  clothes,  that 
it  was  itself  incidental  to  the  use  of  the  bed,  if  not  abused ; 
and  that  the  abuse  of  the  bed  is  not  made  the  main  ground 
of  action  in  the  suit,  but  was  put  forward  on  the  part  of 
the  plaintiff  as  a  mere  pretense,  for  the  purpose  of  carrying 
into  efiect  the  malicious  spirit  with  which  these  suits  were 
instituted."  Though  the  defendant's  counsel  had  directly 
excepted  to  that  portion  of  the  charge  first  above  quoted, 
it  would  seem  he  desired  a  more  clear  understanding  of 
the  meaning  of  the  language  of  the  judge,  and  therefore 
he  repeats  the  exception,  in  effect,  as  follows :  "  Defend- 
ant's counsel  excepted  to  that  portion  of  the  charge  which 
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was  understood  to  imply  that  the  allegation  in  the  com- 
plaint formerly  made  by  the  defendant  here,  against  the 
plaintiff,  that  the  bed  was  dirtied  or  soiled,  or  injured,  was 
not  required  in  an  action  to  recover  payment  for  the  use 
and  occupation  of  a  room,  but  was  unnecessary;  that  is, 
that  the  last  allegation  was  unnecessary."  This  gave  the 
judge  the  opportunity  of  explaining  in  the  presence  of  the 
jury  his  meaning,  and  which  he  gave  as  follows:  ^'I  said 
it  was  unnecessary  to  the  sustaining  of  a  cause  of  action 
for  the  use  of  a  room ;  if  it  was  mentioned  merely  and 
simply  as  an  aggravating  circumstance  connected  with  the 
use  of  the  room,  I  do  not  mean  to  say  that  in  proper 
language  it  might  not  be  incorporated."  As  thus  ex- 
plained, or  indeed  without  the  explanation,  I  am  not  able 
to  discover  error  in  this  part  of  the  charge.  It  appears  to 
me,  in  what  the  judge  said,  that  he  intended  to  present 
the  two  theories  of  the  case,  the  plaintiff's  and  defendant's, 
to  the  jury,  and  leave  it  to  the  jury  to  say  whether  the 
spreading  this  indecent  detail  upon  the  complaint,  was  in 
the  honest  belief  that  it  was  necessary  to  sustain  the  action, 
or  merely  as  a  cover  to  a  malicious  purpose,  of  destroying 
the  plaintiff's  character.  So  far  as  we  know,  from  the 
case,  this  offensive  charge  was  not  the  cause,  but  an  inci- 
dental act  by  way  of  aggravation,  to  increase  the  amount 
of  the  recovery.  If  this  be  so,  there  can  be  no  objection 
to  the  charge  in  that  respect. 

It  seems  that  the  defendant's  counsel,  previous  to  the 
charge,  had  requested  the  judge  to  charge  the  following 
proposition  as  his  second  request :  "  That  if  the  jury,  from 
the  evidence,  believe  that  the  defendant  believed  he  had  a 
cause  of  action  against  the  present  plaintiff,  no  matter  how 
small  the  recovery  might  have  been,  it  was  a  legal  right 
to  bring  the  action  therefor,  and  it  was  no  matter  how 
much  malice  may  have  inspired  the  defendant;  the  plain- 
tiff cannot  recover."  It  was  in  answer  to  this  very  techni- 
cal proposition  that  the  judge  charged  this  proposition 
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with  a  qualification,  in  a  paragraph  out  of  which  five  sepa- 
rate exceptions  are  taken.  He  (the  judge)  says:  ^^But 
I  cannot  charge  precisely  in  the  language  of  the  second 
request  which  the  counsel  for  the  defendant  has  placed 
before  me,"  *  *  "that  is  not  precisely  the  law;  the 
law  requires  something  more  than  an  honest  belief  on  the 
part  of  the  plaintiff  that  he  has  a  good  cause  of  action. 
The  facts  and  circumstances  mast  be  such  as  really' exist, 
or,  as  disclosed  to  him,  that  which  he  has  a  right  to  assume, 
and  does  assume,  furnishes  just  reason  to  conclude  that  he 
has  a  fair  cause  of  action  against  the  other  party.  It  re- 
quires something  more  than  even  good  faith  on  the  part 
of  the  plaintiff;  it  requires  a  fair  judgment  upon  the  facts 
disclosed,  which  facts  furnish  upon  their  face,  to  a  prudent 
mind,  and  to  a  fair  mind  passing  upon  the  case,  the  con- 
clusion that  he  has  a  probable  cause  and  just  reason  for 
instituting  a  suit." 

The  judge  committed  no  error  in  refusing  to  charge  the 
proposition  in  tha  language  given  by  the  defendant's 
counsel.  The  mere  belief  of  the  party  that  he  had  a  cause 
of  action,  is  not  sufiicient,  upon  authority ;  it  should  be  an 
honest  and  a  recuanable  belief.  (2  Oreenl,  on  Ev.  §  455.) 
*^  If  there  was  a  reasonable  belief  in  the  mind  of  the  prose- 
cutor it  would  be  a  justification."  (Seibal  v.  Price^  5  Watts 
dt  Serg.  440.)  "The  facts  and  circumstances  must  be 
Bufiicient  to  make  him,  or  any  reasonable  person,  believe 
the  truth  of  the  charge  before  he  instituted  the  proceed- 
ing." {Delegal  v.  Highley,  3  Bing.,  N.  0.,  958.)  "Probable 
cause,"  is  defined,  says  Bronson,  Ch.  J.,  "a  reasoncAle 
ground  of  suspicion,  supported  by  circumstances  sufii- 
ciently  strong  in  themselves  to  warrant  a  eautiotis  man  in 
the  belief  that  the  person  accused  is  guilty  of  the  offense." 
{FosJuiy  V.  Ferguson,  2  Denioy  619.  Miller  v.  Milligan,  48 
Barb.  30.  Scanlan  v.  Cowleyj  2  HUt.  489.)  But  a  case 
more  particularly  in  point,  as  authority  for  this  charge,  is 
that  of  Hall  v.  Suydam^  reported  in  6  Barbour,  83,  decided 
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at  general  term,  in  the  fourth  judicial  district,  by  Paige, 
Willard  and  Hand,  justices.  This  was  a  well  considered 
ease.  The  request  to  charge  in  that  case  was  in  effect  the 
same  as  in  this,  viz :  <^  1st.  If  the  jury  believed  from  the 
evidence,  that  the  defendant  acted  in  good  faith  in  taking 
out  the  warrant,  it  was  a  defense.  2d.  If  the  jury  believed 
that  the  defendant  acted  bona  fide  in  taking  out  the  war* 
rant  on  the  advice  of  counsel  upon  a  full  and  fair  state- 
ment of  the  facts,  that  was  a  defense."  It  does  not  appear 
in  what  language  the  judge  charged,  in  that  case,  but  he 
refused  to  modify  his  charge  in  the  particulars  so  requested, 
Paige,  P.  J.,  who  delivered  the  opinion  of  the  court  in  that 
case,  in  commenting  upon  these  requests  to  charge,  says : 
"This  was  in  effect  saying  that  the  defendant  was  not 
liable  if  he  acted  in  good  faith  in  taking  out  the  warrant 
But  good  faith,  merely,  is  not  sufficient  to  protect  the  de- 
fendant from  liability.  There  must  be  reasonable  ground 
of  suspicion,  supported  by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  man  in  the  belief  that 
the  plaintiff  was  guilty,  &c.,  to  make  out  such  a  probable 
cause  as  will  be  a  defense."  This  is  a  decision  at  general 
term,  by  a  court  equal  in  character  to  any  coordinate 
branch  of  this  court,  and  whose  opinions  rank  among  the 
soundest  expositions  of  law  found  in  our  reports.  It  has 
not  been  questioned  or  shaken,  to  my  knowledge,  as 
sound  law,  and  we  are  bound  to  pay  it  due  respect  Fol- 
lowing this  decision  is  the  case  of  Humphries  v.  Parker^ 
(52  Mainey  505.)  The  court  holds  that  probable  cause, 
**  required  a  belief  honestly  entertained,  and  derived  from 
facts  and  evidence,  which  in  themselves  were  sufficient  to 
justify  a  man  who  was  calm,  and  not  governed  by  passion, 
prejudice,  or  want  of  ordinary  caution  and  care  in  believing 
the  party  guilty."  That  mere  belief  is  not  enough.  Be- 
lief and  reasonable  grounds  for  belief,  are  undoubtedly 
both  essential  elements,  in  the  justification  of  probable 
cause.    I  hold  these  cases  to  be  sound  adjudications  upon 
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the  law,  as  to  what  is  probable  cause  in  actions  brought 
for  malicious  prosecution.  Tested  by  this  rule,  in  cases 
cited,  the  charge  of  the  learned  judge  in  the  case  before 
us  contains  no  error  that  demands  a  reversal  of  the  judg- 
ment. Though  varying  in  terms  of  expression,  it  does  not 
in  spirit  differ  from  Hall  v.  Sutfdam,  The  words  ^^fair 
judgmenty"'  and  ^^  a  prudent  and  fair  mindj"  and  "/iwt  reasoUj** 
do  not  change  the  sense.  When  the  learned  judge  said, 
"  it  required  something  more  than  good  faith,'*  he  then 
explained,  and  perhaps  limited,  and  by  the  use  of  the 
words  employed,  showed  exactly  what  he  did  mean.  This 
explanation  was  sound.  Good  faith  may  be  based  upon 
mere  conjecture — upon  an  opinion  based  on  sudden  im- 
pulse, or  passion — ^upon  an  unreasonable  statement  or 
report,  such  as  no  fair,  sensible  or  cautious  man  would 
ever  adopt.  The  judge  doubtless  meant  to  say,  (at  least 
this  is  the  fair  import  of  his  language,)  that  a  man  must 
act /airZy,  prudently y  cautiotultf  and  recuonablyj  as  well  as  in 
good  faith.  This,  I  think,  is  sound  law.  That  is,  he  must 
not  act  upon  mere  conjecture  or  impulse,  or  passion.  He 
is  responsible  if  he  fails  to  call  in  to  his  aid,  in  such  case, 
reasony  caution  and  fairness.  A  man  may  cultivate  passion, 
prejudice  or  delusion,  until  he  makes  himself  believe  an 
absurdity.  It  would  be  monstrous  if  such  a  belief  would 
protect  him  in  his  malice,  to  the  destruction  of  character. 

This  includes  all  I  propose  to  say  as  to  the  five  several 
exceptions  taken  to  the  same  number  of  sentences  in  one 
paragraph  of  the  charge;  all  of  which  must  be  read 
together  as  one.  Beading  them  as  one,  there  is  no  error 
in  this  charge. 

The  result  is,  that  the  judgment  should  be  affirmed. 

[Third  Dipabtxsht,  Gbvbbal  Tbbx,  at  Plattsburgh,  July  6, 1870.    JfiSff*, 
P.  J.,  and  FotUr  and  Parker,  Justices.] 
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Clare  vs.  Norton  and  others,  Assessors  of  the  town  of 

Canton. 

Assessors  have  no  power  or  anthority  to  make  an  assessment  against  an  indi- 
vidual after  Uiey  have  completed  their  roll  for  review,  or  on  the  day  fixed 
for  review. 

The  defendants  exercised  the  power  devolved  npon  them  as  assessors,  in  the 
months  of  May  and  June,  1868,  and  adjudged  the  plaintiff  to  be  liable  to 
assessment  for  that  year,  in  the  sum  of  |2750,  for  real  property,  only,  and 
completed  their  roll,  and  ^ave  notice  of  the  time  and  place  of  reviewing  the 
same.  Held  that  with  this  act  their  power  and  authority  to  determine  assess- 
ments for  the  current  year  was  exhausted ;  and  that  they  had  no  power, 
afterwards,  to  strike  out  the  assessment  against  the  plaintiff,  for  real  estate, 
transfer  such  assessment  to  a  purchaser  of  the  property,  and  assess  the 
plaintiff  on  the  rol}  in  the  same  amount,  for  personal  estate. 

An  assessment,  made  after  the  expiration  of  the  time  during  which  assessors 
are  empowered  to  determine  what  persons,  and  what  property  shall  be 
assessed,  is  made  without  authority,  and  void. 

rilHIS  is  an  appeal  from  a  judgment  entered  on  a  ver- 
X  diet  directed  by  the  court,  and  also  from  an  order 
refusing  a  new  trial. 

The  plaintiff,  previous  to  July  8,  1868,  was  a  resident 
and  owner  of  real  estate  in  the  town  of  Canton,  N.  T. 
The  defendants  were  the  assessors  of  said  town  for  the 
year  1868.  As  assessors,  the  defendants,  between  the  first 
days  of  May  and  July  of  that  year,  assumed  to  have  ascer- 
tained the  taxable  persons  and  property  in  said  town,  pre- 
pared an  assessment  roll,  entered  the  name  of  the  plaintiff 
therein  as  assessed  for  his  real  estate,  extending  the  valu- 
ation at  $2750,  with  no  assessment  for  personal  property ; 
and  completed  said  roll  by  the  first  day  of  August.  A 
copy  of  said  roll  was  made  for  inspection,  and  due  notice 
given  of  the  time  and  place  of  review.  On  the  8th  day 
of  July  the  plaintiff  sold  his  real  estate  in  said  town,  the 
purchaser  to  pay  all  taxes  brought  against  it  for  the  year 
1868,  and  on  that  day  the  plaintiff  removed  from  said 
town  and  has  not  resided  there  since. 

On  the  review  day,  which  was  August  18th,  the  plain- 
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tiff  did  not  appear  before  the  assessors,  nor  caase  any 
complaint  to.be  made  of  said  roll.  On  that' day  the  pur- 
chaser of  the  plaintiff's  real  estate  appeared  before  said 
assessors,  but  without  any  authority  from  the  plaintiff,  and 
asked  the  assessors  to  transfer  to  him,  the  purchaser,  the 
assessment  on  said  roll  for  real  estate  against  the  plaintiff. 
After  consultation,  the  assessors  complied  with  said  pur- 
chaser's request ;  struck  out  said  assessment  for  real  estate 
against  the  plaintiff,  and  assessed  it  to  the  purchaser ;  at 
the  same  time,  of  their  own  volition,  they  assessed  the 
plaintiff  on  said  roll  $2750  for  personal  estate. 

The  roll,  as  thus  amended,  was  afterwards  completed 
and  delivered  to  the  supervisor  of  the  town.  It  was  by 
him  presented  to  the  board  of  supervisors  of  the  county. 
That  body  extended  a  tax  against  said  plaintiff  on  said 
assessment  for  personal  property,  and  a  warra.nt  was  issued 
and  delivered  to  the  town  collector  for  collection.  By 
virtue  of  said  warrant  that  officer  collected  from  the  plain- 
tiff $70.70.  Upon  the  foregoing  fects,  judgment  was 
directed  for  the  plaintiff. 

W.  Q.  Cooke,  for  the  appellant 

C,  0.  Tappan^  for  the  respondent 

Bif  the  Court,  James,  J.  The  only  question  material  to 
consider  in  this  case,  is  the  power  and  authority  of  assess- 
sors  to  make  an  assessment  against  an  individual  after 
they  have  completed  their  roll  for  review,  or  on  the  day 
set  apart  for  review.  If  at  that  time  assessors  have  juris- 
diction and  power  to  assess  persons  and  property  not  pre- 
viously assessed  and  entered  on  the  roll,  the  judgment  in 
this  case  was  erroneous^  and  should  be  reversed ;  other- 
wise, it  was  right,  and  the  defendants  personally  respons- 
ible for  their  unauthorized  act  Assessors  derive  all  their 
powers  and  authority  from  the  statute,  and  must,  to  keep 
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themselves  exempt  from  personal  liability,  necessarily 
keep  themselves  strictly  within  its  provisions. 

By  statute,  all  property,  real  and  personal,  within  the 
State,  unless  specially  exempted,  is  declared  liable  to  tax- 
ation.  (1  JR.  iS'.  387,  §  1.)  Beal  estate  must  be  assessed 
in  the  town  where  located,  and  personal  property  to  the 
owner  in  the  town  where  he  resides  when  the  assessment 
is  made.  (Id.  389,  §  5.)  To  enable  assessors  to  prepare 
a  list  of  persons  and  property  for  taxation,  these  officers 
are  vested  with  power  and  authority,  between  the  first 
days  of  May  and  July  in  each  year,  to  ascertain  and  de- 
termine the  persons  and  property  within  their  respective 
towns  liable  to  assessment,  (Id.  390,  §  8,)  then  to  make 
a  record  of  such  determination  and  their  valuation  of  the 
property  assessed,  by  preparing  an  assessment  roll  and 
having  the  same  completed  by  the  first  day  of  August. 
This  roll  is  to  be  kept  for  inspection  until  the  third  Tues- 
day of  August,  on  which  day  any  person  assessed  thereon, 
feeling  himself  aggrieved  thereby,  may  make  his  com- 
plaint to  said  assessors,  and  they  are  then  authorized  to 
reduce  such  valuation,  or  strike  the  assessment  out  alto- 
gether. But  the  power  of  review,  or  modification,  does 
not  extend  to  assessments  against  which  no  complaint  is 
made ;  as  to  non-complainants,  the  roll  as  completed  on 
the  first  day  of  August,  is  final,  as  to  persons,  property 
and  valuation.  Inferior  jurisdictions,  deriving  their  pow- 
ers wholly  from  the  statute,  have  not  authority  to  reverse, 
modify  or  reconsider  their  own  judicial  action.  {People  v. 
Sup.  of  Schenectady^  35  Barh.  408.) 

The  persons  and  property  to  be  assessed  must  be  de- 
termined by  the  assessors  before  the  first  day  of  July  in 
each  year.  After  that  date  assessors  have  no  jurisdiction 
to  add  names  or  property ;  and  after  the  first  day  of  Au- 
gust, have  no  power  to  strike  from  the  roll,  except  as 
authorized  on  the  day  of  review.  In  this  view,  per- 
sons or  property  coming  into  a  town  after  the  first  day 
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of  July,  or  property  acquired,  oif  lost,  after  that  date,  by 
residents,  cannot  legally  be  added  to,  or  stricken  from,  the 
roll  by  the  assessors.  If  real  or  personal  property  liable 
to  assessment  on  the  first  day  of  July,  be  overlooked  or 
omitted  from  the  roll  by  the  assessors,  power  is  given  to 
the  board  of  supervisors  to  put  the  same  upon  the  roll, 
on  the  application  of  the  assessors,  for  taxation  for  the 
current  year ;  (Laws  of  1865,  p.  18 ;)  a  legislative  construc- 
tion that  such  power  did  not  rest  with  the  assessors.  It 
was  the  determination  of  the  Court  of  Appeals,  {Mygatt  v. 
Washhumj  15  N.  Y.  316,)  that  the  persons  and  property 
to  be  assessed  should  be  determined  by  the  assessors  be- 
fore the  first  day  of  July  in  each  year.  In  that  case, 
Denio,  J.,  said:  ^^In  my  opinion,  the  assessment  should 
be  considered  as  made  *  *  *  on  the  first  day  of  July. 
If  there  is  any  change  of  residence,  or  ownership  of  prop- 
erty, after  that  day,  it  does  not  affect  the  assessment  roll. 
The  inquiries  are  then  completed.  Any  change  which  the 
assessors  are  authorized  to  make  after  that  time,  are  such 
as  may  be  required  to  correct  mistakes.  When  the  stat- 
ute speaks  of  the  time  when  the  assessment  is  to  be  made, 
it  refers  to  the  binding  and  conclusive  act  which  desig- 
nates the  tax-payers  and  the  taxable  property." 

In  this  case  the  defendants  exercised  the  power  devolved 
upon  them,  as  assessors  of  the  town  of  Canton,  in  the 
months  of  May  and  June,  and  adjudged  the  plaintiff  as 
liable  to  assessment  for  the  year  1868,  for  real  property 
only.  With  this  their  power  and  authority  to  determine 
assessments  for  the  current  year  was  exhausted.  So,  too, 
before  the  assessment  complained  of  was  made,  the  time 
had  elapsed  in  which  assessors  were  empowered  to  de- 
termine who,  and  what  property,  should  be  assessed.  In 
either  case  the  assessors  were  without  authority  to  make 
the  assessment  complained  of,  and  the  act  was  tortious. 

I  do  not  deem  it'  important  to  examine  the  question  of 
the  plaintiff's  residence  at  the  time  the  assessment  was 
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made ;  nor  the  other  question,  that  the  property  assessed 
was  acquired  after  the  first  day  of  July.  Either  would 
probably  be  fatal  to  the  defense. 

The  case  is  put  on  the  distinct  ground  of  want  of  au- 
thority and  jurisdiction:  1st.  Because  the  authority  of  the 
assessors  had  been  exhausted ;  and,  2d.  Because  the  time 
in  which  the  assessors  had  authority  to  determine  and 
assess  persons  and  property,  had  expired,  before  the  assess- 
ment in  question  was  made. 

In  this  view,  the  evidence  excluded  was  wholly  imma- 
terial, and  had  no  bearing  on  the  questions  decided. 

In  my  opinion,  a  verdict  was  properly  directed  for  the 
plaintiff,  and  a  new  trial  properly  refused. 

Judgment  affirmed. 

[Thibd  DiFABTicsHT,   Gbvbbal    Tbbic,   at   Albany,  Febmary  7|  1871. 
MUUTf  P.  J.,  and  Ferkir  and  /ooim,  Justices.] 


•  ♦• 


Baebr  vs.  Byrne  and  others. 

The  owners  of  a  vessel  are  not  bound  to  dose  the  hatches,  at  night,  so  as  to 
protect  from  injury  a  trespasser,  or  one  who  has  no  right  or  license  to  be 
upon  the  vessel. 

The  principle  on  which  owners  of  property  are  liable  for  actsiof  negligence  in 
the  use  thereof,  is  that  they  are  in  duty  bound  to  keep  their  property  in  such 
a  condition  that  persons  who  are  lawfully  on  the  premises  shall  not  be  figured ; 
but.it  does  not  extend  to  those  who  are  on  the  premises  of  others  without 
right,  or  without  permisslo;i. 

APPEAL  by  the  plaintiff  from  a  judgment  dismissing 
the  complaint,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  an  injury  suffered  by  him  from  falling  down 
a  hatchway  of  the  barge  Pilgrim.    It  was  admitted  by  the 
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defense  that  the  barge  was  owned  by  the  defendant 
George  C.  Byrne.  The  accident  occurred  at  Jersey  City, 
N.  J.,  in  August,  1863.  The  plaintiff  was  then  mate,  and 
in  charge  of  the  steamer  Oriole.  At  the  time  of  the  in- 
jury, there  was  next  to  the  dock,  in  Jersey  City,  a  steamer 
named  Oamae.  The  barge  Pilgrim  was  lying  next  to  the 
CamaCy  and  the  Oriole  was  lying  outside  of  and  next  to 
the  Pilgrim.  The  evidence  showed  that  there  was  no 
way  of  getting  on  board  of  the  Oriole  except  by  going 
over  the  Comae  and  Pilgrim ;  unless  it  was  by  means  of 
a  small  boat 

The  plaintiff  had  been  going  over  the  Oarnac  and  Pil- 
grim to  get  to  his  own  boat  for  a  day  or  two  previous  to 
the  accident.  The  accident  occurred  at  about  9  o'clock 
in  the  evening  of  August  23.  That  evening  was  dark, 
and  the  upper  deck  of  the  Pilgrim  a  little  wet  and  slip- 
pery, and  the  plaintiff  went  from  the  upper  deck  to  the 
main  deck  of  the  Pilgrim  to  pass  over  to  his  own  boat 
The  hatchways  on  board  the  Pilgrim  were  on  the  main 
deck  The  plaintiff  had  usually  gone  over  the  upper 
deck  of  the  Pilgrim,  and  in  doing  so  would  not  have  ob- 
served the  hatchways.  On  the  evening  in  question,  the 
hatchways  of  the  Pilgrim  had  been  left  open,  and  the 
plaintiff  fell  through  one  of  them,  and  thereby  had  his 
hip  dislocated  or  very  much  injured. 

The  defense  was  a  general  denial,  and  a  specific  denial 
of  any  negligence  in  respect  to  the  hatchways  or  any  other 
part  of  the  Pilgrim. 

The  action  was  tried'  before  the  Hon.  Albert  Cardozo 
and  a  jury.  The  evidence  was  conclusive  as  to  the  acci- 
dent, and  its  consequences.  After  the  testimony  on  the 
part  of  the  plaintiff*  was  closed,  the  defendants  moved  to 
dismiss  the  complaint,  for  the  following  reasons :  1st  The 
plaintiff  was  a  trespasser  on  boar'd  of  the  defendants'  boat 
2d.  There  was  no  license  shown  for  him  to  be  there,  either 
express  or  implied.    3d.  There  was  no  proof  of  a  custom 
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permitting  the  plaintiff  to  be  there,  under  the  circnm- 
stances  disclosed  in  this  action.  4th  The  plaintiff  was  not 
entitled  to  a  way  over  the  defendants*  boat,  as  a  matter  of 
necessity.  5th.  The  defendants  were  not  under  any  duty 
to  the  plaintiff  to  keep  their  hatches  closed ;  the  plaintiff 
was  not  their  servant,  and  if  he  had  been,  and  was  injured 
by  the  negligence  of  his  co-servants,  he  could  not  recover. 
6th.  The  plaintiff's  negligence  contributed  to,  and  actu- 
ally produced  the  injury.  The  court  granted  the  motion ; 
assigning  these  reasons  :  ^^  I  have  no  doubt  the  plaintiff 
was  a  trespasser ;  he  had  no  license  to  go  on  board  this 
barge ;  there  is  no  proof  that  on  the  previous  occasions, 
when  he  traversed  that  boat,  he  did  so  with  the  knowl- 
edge of  anybody ;  the  proof  is,  he  never  saw  anybody 
there ;  he  had  no  license  from  anybody  who  had  the  right 
to  control  the  barge ;  he  went  on  board  when  it  was  dark, 
and  whether  there  was  negligence  on  board  of  the  boat 
or  not,  is  of  no  importance,  as  he  had  no  right  to  be  there; 
he  brought  the  misfortune  on  himself,  and  the  defendants 
are  not  responsible  for  it."  The  complaint  was  therefore 
dismissed,  and  the  plaintiff's  counsel  excepted. 

Wm.  A,  Coursenj  for  the  appellant. 

I.  Hatchways  of  vessels  at  docks  invariably  have  cov- 
ers, which  covers  are  always  put  on  in  the  evening, 
when  the  work  is  finished.  This  accident  occurred  on  a 
Sanday,  at  9  o'clock  in  the  evening,  when  no  work  had 
been  done  during  the  day.  The  plaintiff  had  a  right  to 
assume  that  the  hatchways  of  the  Pilgrim  were  closed, 
and  that  no  accident  could  occur  from  negligence  in  that 
respect. 

IL  There  is  an  implied  license  to  all  vessels  to  fasten  to 
all  docks  upon  or  adjacent  to  navigable  waters.  That  doc- 
trine is  clearly  established  in  the  case  of  Heaney  v.  Heeney^ 
(2  DeniOy  625.)  The  court  will  take  notice  that  Jersey 
City  is  upon  navigable  waters,  and  that  the  docks  are 
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open  to  the  use  of  all  vessels,  unless  expressly  prohibited, 
(of  which  there  is  no  pretense  in  regard  to  the  Orioley  at  the 
time  above  mentioned.) 

lU.  The  court  should  have  taken  judicial  notice  of  the 
universal  custom  for  parties  to  go  over  the  deck  of  one 
vessel  to  get  to  another  vessel,  when  both  are  lying  by  the 
same  dock.  This  custom  is  one  prevailing  in  every  part 
of  the  mercantile  word,  and  the  court  will  recognize  it  as 
fully  as  the  right  or  custom  of  any  person  to  walk  on  the 
sidewall^  of  our  streets.  {Sleight  v.  Hartshamej  2  John. 
531,  dc.,  particularly  541.  Browne  v.  Scofieldy  8  Barb.  239.) 
lu  this  case  the  testimony  is  clear  that  there  was  no  way 
of  reaching  the  deck  of  the  plaintiff's  vessel  except  by 
going  over  the  deck  of  the  Pilgrim,  This  court  is  well 
aware  of  the  general  usage,  by  which  a  vessel  attached  to 
a  vessel  next  a  dock,  is  always  approached  by  parties  go- 
ing over  the  vessel  at  the  dock.  It  seems  idle  to  say  that 
the  passengers  who,  in  going  from  a  vessel  to  the  dock, 
go  across  the  deck  of  another  vessel  fastened  to  that  dock 
(or  the  deck  of  an  intermediate  vessel)  are  or  can  be  in 
anywise  considered  trespassers. 

IV.  If  it  were  possible  to  regard  the  plaintiff^  under  the 
circumstances,  as  in  any  degree  a  technical  trespasser,  yet  he 
is  entitled  to  recover  in  this  action.  There  is  no  suggestion 
or  pretense  that  the  plaintiff  went  on  board  of  the  Pilgrim 
for  any  unlawful  purpose ;  he  was  merely  on  his  (and  the 
only)  way  to  his  own  boat;  there  was  no  negligence  what- 
ever on  his  own  part ;  he  was  a  sailor,  and  knew  (or  had 
a  right  to  suppose)  that  the  hatchways  of  the  Pilgrim  were 
closed — he  knew  that  the  invariable  custom  of  vessels 
was  to  put  on  the  hatchways  in  the  evenings,  and  as  the 
accident  was  on  a  Sunday,  the  plaintiff  walked  on  over 
the  deck  of  the  Pilgrim  with  the  same  confident  feeling 
of  security  that  he  would  have  had  on  the  deck  of  his 
own  vessel.  Even  if  without  a  semblance  of  right,  he  had 
gone  on  the  deck  of  the  Pilgrim^  he  had  an  undeniable 
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legal  right  to  feel  free  from  such  a  danger  and  injary  as 
he  encountered.  The  defendants  were  negligent  in  the 
highest  degree,  in  leaving  open  at  night  the  hatchways  of 
their  vessel,  and,  as  in  the  case  of  spring  guns  or  ferocious 
dogs,  kept  upon  the  premises,  the  defendants  should  re- 
spond for  any  injury  occasioned  by  their  gross  careless- 
ness and  negligence.  We  claim,  that  if  the  accident  had 
occurred  to  the  plaintiff  whilst  merely  straying  over  the 
PUgrirn^  the  defendants  would  be  liable.  {Bird  v.  Holbrooke 
4  Bing.  628,  15  Eng.  Com,  Law^  91.  Loomis  v.  Terry^  17 
Wend.  496,  501,  N.  Y.  Transcript,  January  8,  1869.  Dri9' 
coll  V.  Newark  and  Riverdale  Stone  and  Cement  Co,,  N,  Y. 
Ct.  of  AppeaUj  January  1,  1868.  Birge  v.  Oardiner,  19 
Conn,  507.  Kerwhacker  v.  Cleveland,  0,  and  C  B.  R.,  3  Ohio, 
172.  Lynch  v.  Nurdin,  1  Ad,  &  E.  30,  a.)  This  last  case 
sustains  the  view  now  generally  adopted  in  our  courts, 
that  even  when  there  be  some  degree  of  negligence  (com- 
paratively excusable)  on  the  part  of  the  plaintiff,  yet  he 
shall  recover  in  an  action  where  the  negligence  of  the  de- 
fendant is  absolutely  without  excuse,  as  was  the  negli- 
gence of  the  defendants  in  the  case  now  before  the  court 
(Bedfield  on  RaUways,  330,  §  2,  331,  §  4,  394,  395.  Alth&rf 
V.  Wolfe,  22  N.  Y.  355,  364.  Fierrit  v.  Moller,  3  E.  2>. 
Smith,  574.) 

Ira  Shafer,  for  the  respondents. 

I.  The  plaintiff  was  a  trespasser  when  crossing  the  de- 
fendants! boat,  and  he  crossed  the  same  at  his  peril. 
Trespass  could  have  been  maintained  against  him,  and  at 
least  nominal  damages  recovered.  (Wells  v.  Howell,  19 
John.  385.)  And  he  could  not  maintain  an  action  for  in- 
juries sustained  while  thus  crossing.  {Bush  v.  Brainard, 
1  Cowen,  78,  and  cases  cited.)  The  court  says :  ^'  But  in  all 
cases  where  damages  are  sustained  by  the  plaintiff,  in  con- 
sequence of  the  use  which  the  defendant  makes  of  his  own 
property,  it  is  necessary  to  inquire,  not  only  whether  the 
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defendant  has  been  guilty  of  culpable  negligence  on  his 
part,  but  whether  the  plaintiff  is  free  from  a  similar  charge. 
In  the  case  of  BlytA  v.  Topham^  (Cro.  Jac,  158,)  the  de- 
fendant digged  a  pit  in  a  common,  and  the  plaintiff's  mare 
being  straying  there,  fell  into  the  pit  and  perished.  The 
court  held  that  no  action  lay,  because  the  plaintiff,  show- 
ing no  right  why  his  mare  should  be  in  the  common,  the 
digging  of  the  pit  was  lawful  as  against  him.  His  loss 
was,  therefore,  damnum  absque  injuria.  Otherwise,  had  he 
digged  the  pit  in  the  highway.  {Boll.  Ah,,  88  Co.  Litt.j 
56,  a.)  In  Townsend  v.  WatheUj  (9  Ea%t,  277,)  the  defend- 
ant set  traps  in  his  uninclosed  wood,  which  was  intersected 
by  highways  and  paths.  The  plaintiff's  dogs  were  caught 
in  the  traps  and  injured,  for  which  he  recovered.  Chief 
Justice  EUenborough  places  the  defendant's  liability  on  the 
fact  that  the  traps  were  set  and  baited  with  strong-scented 
meats,  so  near  the  plaintiff's  yard,  where  his  dogs  were 
kept,  that  they  might  scent  the  bait  without  trespassing  on 
the  plaintifi"s  wood.  And  he  asks  what  difference  there 
is,  in  reason,  between  drawing  the  animal  into  the  trap, 
by  means  of  his  instinct,  which  he  cannot  resist,  and  put- 
ting him  there  by  manual  force  ?.  In  Clark  v.  Footy  (8  John, 
421,)  the  court  says :  '^  It  is  lawful  for  a  person  to  burn 
his  fallow,  and  if  his  neighbor  is  injured  thereby,  he  will 
have  a  remedy,  if  there  be  sufficient  ground  to  impute  the 
act  to  the  negligence  or  misconduct  of  the  defendant."  And 
in  WeJh  v.  Howell,  (19  John,  385,)  it  was  decided  that  the 
owner  of  an  uninclosed  field  may  maintain  trespass  against 
the  owner  of  a  horse  grazing  there,  unless  the  defendant 
show  a  right  to  permit  his  cattle  to  go  at  large." 

IL  There  is  no  pretense  he  was  entitled  to  be  there  by 
virtue  of  any  custom.  The  cases  of  Hinton  v.  Locke j  (5 
Hilly  437,)  and  Sleight  v.  HarUhome^  (2  John.  531,)  much 
relied  upon  by  the  plaintiff,  does  not  sustain  him. 

m.  K  he  had  been  a  servant  of  the  defendants,  and  an 
injury  had  resulted  from  the  negligence  of  the  defendants' 
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servants  in  not  closing  the  hatches,  the  plaintiff  could  not 
recover.  (Broum  v.  MaxweU^  6  Hill^  592.)  In  such  a  case 
he  would  take  the  risk  of  the  common  employment 
(  Wright  v.  N.  T.  Central  B.  B.  Co.,  25  N.  T.  562.) 

IV.  The  plaintift'  was  not  the  servant  of  the  defendants, 
and  they  were  not  under  any  duty  to  him.  {Seymour  v. 
Maddox,  71  Eng.  C  L.  326.)  Byan  v.  Fowler,  (24  N.  T. 
410,)  modifying  this  case,  is  the  strongest  case  in  favor  of 
servants,  to  be  found  in  the  books.  (Bouhton  v.  Clark^ 
3  K  D.  Smithy  366.  Carolus  v.  The  Mayor,  6  Bow.  15. 
Blake  v.  Ferris,  1  Seld.  48.) 

V.  There  is  no  pretense  of  a  private  right  of  way,  nor 
a  public  right  of  way ;  nor  of  a  license,  either  express  or 
implied. 

VL  There  is  no  pretense,  even  if  there  was  a  license  to 
cross,  that  that  would  entitle  the  plaintiff  to  recover,  or 
that  it  imposed  upon  the  defendants  any  duties.  It  would 
simply  protect  the  plaintiff  from  an  action  of  trespass, 
until  revoked.  {Miller  v.  Auburn  and  Syr.  B.  B.  Co.,  6 
Sai,  61.) 

Vn.  There  is  no  pretense  that  he  had  any  right  to  cross 
over  by  reason  of  any  contract  between  the  parties. 

Vm.  Clearly  and  undisputably  the  plaintiff  was  neg- 
ligent, upon  his  own  theory. 

IX.  There  is  no  such  thing  as  a  right  of  way  by  neces- 
sity. That  right  exists  as  against  a  grantor  in  favor  of  the 
grantee  of  land,  whereby  the  grantor  has  no  other  way  or 
mode  of  ingress  or  egress. 

X.  The  cases  cited  by  the  plaintiff  at  special  term  do 
not  touch  the  questions  involved  in  this  case.  .In  Birge  v. 
Gardiner,  (19  Conn.  5ffl,)  the  plaintiff  was  an  infant  accus- 
tomed to  pass  through  the  defendant's  gate,  which  was  so 
carelessly  hung  as  to  fall  upon  the  plaintiff,  an  infant  of 
six  years  of  age.  Lynch  y.  Burden,  (1  Adoh  ^  Ell.  30,) 
is  to  the  same  effect  These  cases  are  the  leading  ones 
relied  upon  by  the  plaintiff. 
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By  the  Courts  Inqraham,  P.  J.  The  plaintiff,  when  cross- 
ing the  defendant's  vessel,  had  no  right  or  license  to  be 
there,  and  the  defendants  owed  him  no  duty  which  threw 
on  them  the  obligation  to  close  the  hatches  of  their  vessel 
at  night,  so  as  to  protect  a  trespasser  from  injury. 

The  principle  on  which  persons  are  held  liable  for  such 
acts,  is  that  they  are  in  duty  bound  to  keep  their  property 
in  such  a  condition  that  persons  who  are  lawfully  there 
shall  not  be  injured;  but  it  does  not  extend  to  persons 
on  the  defendant's  premises  without  right,  or  without 
permission. 

The  cases  in  3  E.  D.  Smith,  366 ;  1  Cowen  78,  and  1  ffU- 
toHj  425,  are  cases  exemplifying  this  rule. 

Judgment  affirmed. 

[F1R8T  DsPABTirBNT,  Gbnbral  Tbbx,  at  New  Tork,  Febraary  7,  1871. 
Jbi^rtthamj  P.  J.,  and  Oeo,  Q,  Barnard^  Justice.] 


-•••- 


Mbrbiam  and  others  v%.  Eellooo  and  others. 

A  complaint  alleged  a  sale  of  stock;  by  the  plaintiffii  to  the  defendants,  at  a 
specified  price,  deliverable  at  the  opUon  of  the  buyers,  within  four  days.  It 
averred  that  the  buyers  did  not  exercise  that  option,  and  that  a  tender  of  the 
stock  was  made  to  the  defendants,  on  the  fourth  day,  and  payment  demanded 
and  reAised.  It  also  averred  that  the  price  of  stock,  on  the  day  when  it  was 
tendered,  was  987  per  share,  being  |21  per  share  less  than  the  contract 
price;  and  that  the  defendants  had  not  paid  for  the  stock.  Held,  on 
demurrer,  that  the  plaintifi^  had  their  election  either  to  tender  the  stock  and 
demand  payment,  and  then  sue  for  the  purchase  money,  treating  the  property 
as  belonging  to  the  purchasers,  or  to  keep  the  property,  and  sue  for  damages 
for  breach  of  the  contract. 

Where  the  article  agreed  to  be  sold  is  stock,  it  is  not  necessary  to  seU  it,  in 
order  to  ascertain  its  value ;  and  i£  the  value  of  the  stock  can  be  ascertained 
daily,  without  a  sale,  a  sale  becomes  unnecessary. 

To  enable  vendors  of  stock  deliverable  at  the  buyer's  option  within  a  specified 
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time,  to  recover  the  value,  of  the  hnyer,  on  a  fiulure  to  perform,  an  averment 
of  tender  and  demand  of  payment  is  snfflcient.  They  need  not  aver  that 
they  kept  the  stock,  and  were  ready  to  deliver  it. 

APPEAL  by  the  plaintiffs  from  a  judgment  sustaining  a 
demurrer  to  the  complaint. 
The  complaint  alleged  that  at  the  various  times  therein 
mentioned,  and  during  the  whole  of  the  month  of  Septem- 
ber, 1863,  the  plaintiff  Clinton  L.  Merriam  and  one  Wil- 
liam J.  Bell  were  copartners  doing  business  as  stock 
brokers  in  the  city  of  New  York  under  the  firm  name  of 
Merriam  &  Bell.  That  at  and  during  said  times  the  de- 
fendants were  copartners  doing  business  as  stock  brokers 
in  said  city,  under  the  firm  name  of  Jerome,  Kellogg  &  Co. 
That  on  the  1st  day  of  September,  1863,  the  said  firm  of 
Merriam  &  Bell  sold  to  the  said  firm  of  Jerome,  Eellogg 
&  Co.,  twelve  hundred  shares  of  the  stock  of  the  Michigan 
Southern  Railroad  Company,  said  company  being  a  com- 
pany incorporated  under  the  laws  of  the  State  of  Michigan, 
and  said  stock  being  commonly  called  and  known  as 
Michigan  Southern,  at  the  price  of  $108  per  share,  de- 
liverable at  buyer's  option  in  three  days,  to  wit,  on  or 
before  the  4th  day  of  September,  1863.  That  said  Jerome, 
Xellogg  &  Co.  did  not  exercise  their  option  to  demand, 
take  or  receive  said  stock,  prior  to  the  said  4th'  day  of 
September,  1863 ;  and  on  said  day  Merriam  &  Bell  duly 
tendered  said  twelve  hundred  shares  of  said  stock  to 
Jerome,  Kellogg  &  Co.,  and  demanded  payment  therefor, 
and  said  Jerome,  Kellogg  &  Co.  refused  to  receive  and 
pay  for  the  said  stock ;  to  the  great  damage  of  said  Mer- 
riam &  Bell,  in  the  sum  of  $25,200,  besides  interest  from 
September  4th,  1863.  That  the  price  of  said  stock,  on 
said  4th  day  of  September,  1863,  was  $87  per  share.  The 
plaintiffs  further  alleged  that  William  J.  Bell  was,  on  or 
about  the  6th  d^  of  July,  1868,  duly  adjudged  a  bank- 
rupt, and  on  or  about  the  16th  day  of  December,  1868, 
the  plaintiff  Charles  H.  Oley,  was  duly  appointed  assignee 
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in  bankruptcy  of  his  estate,  and,  as  sach  assignee,  he  has 
sacceeded  to  all  the  rights  and  interests  of  the  said  Wil- 
liam J.  Bell  therein.  That  said  defendants  have  never 
paid  for  the  said  stock,  nor  for  any  part  thereof,  but  are 
still  justly  indebted  therefor  as  aforesaid.  Wherefore,  the 
plaintiffs  demanded  judgment  against  the  defendants,  for 
the  difference  between  the  price  so  agreed  to  be  paid  for 
said  stock  and  the  price  of  said  stock  on  the  4th  day 
of  September,  1863,  when  the  defendants  agreed  to  receive 
arid  pay  for  the  same,  together  with  interest  thereon  from 
the  4th  day  of  September,  1863,  besides  costs. 

The  defendants  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  And  after  argument,  the  court,  at  special 
term,  ordered  judgment  for  the  defendants,  against  the 
plaintiffs,  upon  the  demurrer,  with  costs. 

Jamen  S,  Merriam^  for  the  plaintiffs. 

Wm,  Henry  Anthony  for  the  defendants. 

By  the  Courts  Ingraham,  P.  J.  The  complaint  in  this 
case  alleged  a  sale  of  stock  by  the  plaintiffs  to  the  defend- 
ants, at  a  specified  price,  deliverable  at  the  option  of  the 
buyers  within  four  days.  It  also  averred  that  the  buyers 
did  not  exercise  that  option,  and  alleged  a  tender  of  the 
stock,  on  the  fourth  day,  to  the  defendants,  and  a  demand 
of  payment,  which  was  refused.  It  also  averred  that  the 
price  of  stock  on  the  day  when  it  was  tendered,  was  $87 
per  share,  being  $21  per  share  less  than  the  contract  price, 
and  that  the  defendants  had  not  paid  for  the  stock.  The 
defendants  demurred  to  the  complaint,  on  the  ground  that 
the  same  did  not  state  any  cause  of  action.  Judgment 
was  rendered  for  the  defendants,  on  the  demurrer.  The 
plaintiffs  have  their  election  either  to  tender  the  prop- 
erty and  demand  payment,  and  then  sue  for  the  purchase 
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money,  treating  the  property  as  belonging  to  the  vendee, 
or  to  keep  the  property  and  sue  for  damages  for  breach 
of  the  contract.  (Bement  v.  Smithy  15  Wend,  493.)  The 
chief  justice  says  an  averment  of  a  tender  of  the  article 
sold,  by  the  plaintiff,  and  a  refusal  of  the  defendant  to  re* 
ceive  it,  would  have  been  sufficient ;  and  if  so,  it  seems 
rather  technical  to  turn  the  plaintiff  out  of  court  when  he 
has  proved  all  that  was  necessary  to  sustain  his  action. 

The  defendants  seek  to  sustain  this  judgment  upon  the 
ground  that  the  plaintiffs  should  have  averred  a  sale,  and 
then  recovered  the  difference.  It  is  not  necessary  to  de- 
cide whether  it  was  necessary  to  sell  the  article  before  a 
recovery  of  damages  could  be  had,  because  the  complaint 
shows  a  good  cause  of  action  for  the  contract  price.  Where 
the  article  agreed  to  be  sold  is  stock,  it  is  not  necessary  to 
sell  it  in  order  to  ascertain  its  value ;  and  if  the  value  of 
the  stock  can  be  ascertained  daily,  without  a  sale,  a  sale 
becomes  unnecessary. 

The  defendants  claim  that,  for  the  purpose  of  recover- 
ing the  value  of  the  stock  from  them,  the  plaintiffs  should 
aver  that  they  had  kept  the  stock,  and  were  ready  to  de- 
liver it.  That  is  not  a  necessary  averment.  In  Sagar  v. 
Kirtg^  (38  Barh,  209,)  Smith,  J.,  says :  "  As  the  action  is 
brought  upon  the  contract  for  the  purchase  of  the  bonds, 
the  plaintiffs  were  bound  to  prove  a  tender  at  the  time 
specified  in  the  contract,  and  having  done  so,  they  would 
not  be  bound  to  prove  that  they  kept  them  for  the  defend- 
ant Upon  the  trial  they  might  have  been  required  to 
have  them  ready  for  delivery." 

There  is  a  class  of  cases  in  which  the  plaintiff  suing  on 
such  a  contract  has  been  allowed  to  prove  a  resale  of  the 
property,  so  as  to  charge  the  vendee  with  the  difference. 
Such  a  case  is  PolUn  v.  Le  Boy^  (30  N.  Y.  549 ;)  and  Lem$ 
v.  Oreider,  (49  Barb.  606,)  is  another.  In  those  cases  the 
question  was  whether  the  resale  could  be  justified,  for  the 
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purpose  of  fixing  the  amount  of  damages,  and  not  as  neces- 
sary to  the  plaintiff's  recovery. 

It  is  not  necessary  to  discuss  this  question,  as  the  com- 
plaint shows  a  good  cause  of  action  to  recover  the  contract 
price  of  the  stock  sold. 

The  judgment  should  be  reversed,  and  judgment  ordered 
for  the  plaintiffs  on  demurrer,  with  leave  to  the  defend- 
ants to  answer,  on  payment  of  costs. 

[F1B8T  Bbpabtmbnt,  Gbitbbal  Tbbm,  at  New  York,  February  7,  1871. 
A^rahan^  P.  J.,  and  0€o,  Q.  £amardy  Justioe.] 


Clancy  vs.  Byrne. 

A  pier,  like  any  other  pabUc  place,  must  be  kept  in  repair ;  and  if  it  is  not, 
and  damage  eosues,  the  party  whose  duty  it  is  to  keep  it  in  repair  is  liable 
for  his  negligence.  But  if  persons  using  such  pier  know  that  it  is  unsafe 
for  use,  and  with  that  knowledge  use  it,  and  sustain  loss,  the  doctrine  that 
one  who  contributes  to  an  ii^ury  cannot  recover  damages  for  such  injury, 
applies. 

Where  it  appears,  in  such  a  case,  from  the  plaintiff's  own  testimony,  that  he  was 
aware  that  the  pier  was  out  of  repair,  and  in  a  dangerous  condition,  and  yet 
he  directed  his  horse  to  be  driven  on  to  it,  the  question  whether  the  plain- 
tiff's own  negligence  contributed  to  an  ii^'ury  sustained  by  the  horse  should 
be  submitted  to  the  jury,  with  instructions  that  if  it  did,  the  plaintiff  can- 
not recover. 

THIS  action  was  brought  to  recover  the  valae  of  a  horse, 
which  was  injured  by  falling  through  a  pier,  of  which 
the  defendant  was  lessee.  It  was  tried  at  the  circuit,  be- 
fore Justice  Sutherland  and  a  jury.  The  following  facts 
were  established  at  the  trial :  The  defendant  took  a  lease, 
from  one  Rhinelander,  of  "  the  wharf  property,  in  the 
city  of  New  York,  known  as  the  *  Jay  Street  Basin,*  com- 
prising the  north  side  of  the  pier,  foot  of  Jay  street,  and 
the  south  side  of  the  pier,  foot  of  Harrison  street,  and  the 
Vol.  LVm.  29 
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bulkhead  between  said  piers,'*  for  five  years  from  the  Ist 
of  May,  1860.  He  was  bound  to  make  ''all  the  ordinary 
repairs  to  the  premises,  such  as  replacing  spring  piles,  patch- 
ing the  worn  surfaces,  &c.,  and  was  to  be  Responsible  for 
any  and  all  damages  or  loss  that  should  happen  through 
default  on  his  part."  "In  case  any  repairs  of  an  extraor- 
dinary nature  should  be  required,  such  as  replanking  or 
sheathing  the  whole  surface,  Ehinelander  might  cause 
them  to  be  done  without  being  liable  for  any  reduction  or 
deduction  of  rent."  The  surface  of  the  pier  was  in  a  bad 
conditon.  This  fact  was  abundantly  shown.  Indeed, 
there  was  no  dispute  about  it.  The  pier  appeared  to  be 
safe  on  the  surface,  but  it  was  rotten. 

The  plaintiff  was  a  truckman,  and  owned  several  horses 
and  trucks.*  He  sent  his  man,  with  a  horse  and  truck, 
down  to  this  pier,  about  the  middle  of  June,  1865,  on 
business.  The  man  had  unloaded,  and  was  driving  off  the 
pier.  While  passing  where  truckmen  usually  drive,  the 
horse  fell  through  the  surface  of  the  pier  and  broke  his 
leg.  It  was  rendered  useless,  and  the  plaintiff  obtained  a 
permit  from  the  proper  authorities  to  kill  him.  His  value 
was  proved  to  be  about  $350. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant 
moved  to  dismiss  the  complaint,  on  the  following  grounds : 
1st.  Because  the  plaintiff  shows  that  he  was  guilty  of 
negligence  in  going  upon  this  pier  when  he  knew  it  was 
in  a  dangerous  condition.  2d.  There  is  no  proof  that 
Bhinelander  had  any  title  to  that  pier,  or  was  under  any 
obligation  to  keep  it  in  repair.  3d.  That  whatever  obli- 
gations were  assumed  by  Byrne,  were  simply  to  make 
ordinary  patching  repairs,  and  that  the  extraordinary  re- 
pairing, such  as  replanking  and  resheathing,  were  to  be 
made  by  the  landlord.  4th.  That  the  damage  in  this  case 
resulted  from  an  omission  on  the  part  of  the  landlord  to 
replank  and  resheath.  5th.  That  the  demise  in  this  case 
extended  to  the  south  side,  the  vertical  side  of  the  pier, 
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and  did  not  extend  to  the  surface.  6th.  That  if  the  de- 
fendants obligation  to  make  ordinary  repairs  was  violated, 
it  was  Rhinelander  only  that  coald  maintain  an  action  for 
the  violation,  and  the  plaintiflf,  not  being  privy  to  the  cov- 
enants, cannot  maintain  an  action. 

The  motion  was  denied,  and  the  defendant's  counsel 
excepted. 
.   The  jury  rendered  a  verdict  for  the  plaintiff  for  $351.62. 

The  court  directed  that  the  defendant  have  thirty  days 
to  make  a  case  and  exceptions,  both  to  be  heard  in  the 
first  instance  at  the  general  term,  and  that  all  proceedings 
on  the  part  of  the  plaintiff  be  stayed. 

John  L,  Silly  for  the  plaintiff. 

Dayton  &  Toddy  for  the  defendant 

Bjf  the  Oourty  Ingraham,  P.  J.  In  this  case  the  plaintiff 
has  recovered  ^against  the  defendant  damages  for  the  loss 
of  a  horse  by  breaking  through  the  planking  on  a  pier, 
and  thereby  injuring  the  horse  so  that  he  was  killed. 
Upon  the  trial,  the  plaintiff  was  examined  as  a  witness, 
and  testified  that  he  had  known  the  pier  for  eighteen 
years;  that  it  was  out  of  repair  four  or  five  years  before 
the  accident ;  that  he  considered  it  dangerous  for  a  year 
before  that  time ;  that  it  was  dangerous  to  go  on  it  in  cer- 
tain places ;  that  it  was  dangerous  for  a  horse  to  go  on  it 
in  some  places;  that  the  whole  dock  was  in  bad  repair; 
that  the  spot  where  the  horse  broke  through  had  not  been 
patched,  and  appeared  in  a  condition  worn  out,  to  a  cer- 
tain extent,  but  appeared  safe  to  go  over  on  that  spot; 
that  not  any  of  the  dock  appeared  in  good  condition,  and 
he  considered  the  most  of  the  pier  unsafe. 

The  defendant  requested  the  court  to  charge  the  jury 
that  if  they  found,  from  the  evidence,  that  the  pier  was 
dangerous  to  drive  over,  and  the  plaintiff'  knew  it,  he 
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could  not  recover.  This  was  refused,  and  the  defendant 
excepted. 

I  do  not  see  how,  with  this  evidence  from  the  plaintiff, 
the  court  could  avoid  submitting  to  the  jury  the  question 
whether  the  plaintiff  by  his  act  contributed  to  the  accident, 
and  if  he  did,  to  instruct  the  jury  that  he  could  not  re- 
cover. A  pier,  like  any  other  public  place,  must  be  kept 
in  repair,  and  if  it  is  not,  and  damage  ensues,  the  party 
who  should  keep  it  in  repair  is  liable  for  his  negligence ; 
but  if  persons  using  such  pier  know  that  it  is  unsafe  for 
use,  and  with  that  knowledge  use  it,  and  sustain  loss,  it 
seems  clear  that  the  doctrine,  that  one  who  contributes  to 
an  injury  cannot  recover  for  such  injury,  applies.  It  never 
could  be  held,  that  if  the  plaintiff  had  been  told,  at  the  time, 
that  the  pier  would  fall  down  if  his  horse  went  on  it,  and 
notwithstanding  he  persisted  in  driving  on  the  pier,  and 
it  fell,  he  could  recover  for  the  injury.  The  same  rule 
applies  if  it  appears  that  the  plaintiff  knew  it  was  unsafe 
and  still  used  it 

The  question  of  the  plaintifi*'s  negligence  should  have 
been  submitted  to  the  jury,  and  the  learned  justice  erred 
in  his  refusal  to  do  so. 

The  verdict  should  be  set  aside^  and  a  new  trial  ordered ; 
costs  to  abide  the  event 

[FiBBT  Dbpabtmbnt,  Gbnbbal  Tbbm,  at  New  Tork,  Febmaiy  7,  1871. 
Inpraham,  P.  J.,  and  Cardozo  and  Oio.  G,  Barnard^  Justices.] 


NEW  YORK— FEBRUARY,  1871.  453 


William  H.  Bainet  and  others,  Executors  &c.  vs.  William 

Laino  and  others. 

A  testator,  by  the  third  clause  of  his  will,  gave  and  bequeathed  to  his  executors 
the  sum  of  |20,000  m  trutt  to  invest  the  same  and  keep  it  invested,  and  from 
the  income  to  pay  to  his  brother  and  sister  $600  each,  during  their  respective 
lives,  and  to  pay  annually  the  residue  of  the  income  to  the  general  synod  of 
the  Reformed  Protestant  Dutch  Church,  to  be  applied  to  the  support  and 
education  of  pious,  indigent  young  men  preparing  for  the  ministry;  and 
upon  the  decease  of  either  his  said  sister  or  brother,  to  pay  annually  the 
whole  residue  of  said  income,  after  paying  $500  annually  to  the  survivor,  to 
the  said  general  synod,  to  be  applied  as  before  mentioned ;  %nd,  upon  the 
decease  of  the  survivor,  to  pay  said  principal  sum  of  $20,000  to  the  said 
general  synod,  to  be  applied  as  before  stated.  By  the  fifth  clause,,  the  testator 
gave  the  residue  of  his  estate  to  the  said  general  synod  ''  to  be  applied  to  the 
support  and  education  of  pious,  indigent  young  men  preparing  for  the  gospel 
ministry  in  that  church." 

SMf  1.  That  so  far  as  the  fifth  clause  of  the  will  was  concerned,  the  law  of 
trusts  had  no  application ;  there  being  but  one  trust  created'  by  the  will, 
viz.  the  one  mentioned  in  the  third  clause,  upon  which  there  was  no  ques- 
tion, and  the  only  relevancy  of  which  was,  so  far  as  it  tended  to  confirm  the 
view  that  the  fifth  clause  did  not,  and  was  not  intended  to,  create  any  trust. 

2.  That  the  third  clause  showed  that  the  testator  was  well  advised  as  to  the 
proper  language  to  be  employed  when  the  bequest  was  to  be  held  in  trust; 
and  that  the  Ikct  of  his  not  using  similar  phraseology  in  the  fifth  clause, 
only  went  to  show  that  the  devise  therein  mentioned  was  not  intended  by 
him  to  be  construed  otherwise  than,  by  its  terms,  he  had  expressed  it. 

8.  That  the  purpose  avowed,  in  the  fifth  clause  was,  in  the  highest  and  holiest 
sense,  both  religious  and  charitable;  and  the  devise  was  absolute  in. its 
terms ;  no  condition  whatever  being  imposed. 

4.  That  as  the  fee  vested  absolutely  in  the  synod,  there  could  be  no  doubt  of 
the  validity  of  this  provision  of  the  will. 

6.  That  the  question  whether  the  property,  with  that  which  the  synod  already 
held,  would  exceed  in  amount  the  sum  to  which  its  charter  restricted  it, 
could  not  be  tried  in  an  action  brought  by  the  executors,  for  the  construc- 
tion of  the  will.  That  that  question  was  not  to  be  determined  collaterally, 
but  only  in  a  direct  proceeding  by  the  State. 

6.  That  the  condition  imposed  in  the  act  incorporating  the  synod  being,  not 
against  its  iakinff,  but  against  taking  and  holding,  the  corporation  could  iakt; 
but  whether  it  could  hold,  was  another  questioiii  not  necessary  or  proper  in 
this  collateral  way  to  be  considered — a  question  puraly  of  public  policy, 
with  which  individuals  had  no  concern,  but  in  which  the  State,  as  the  sove- 
reign, was  alone  interested,  and  which  it  might  either  raise  or  waive,  accord- 
ing to  its  pleasure. 
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APPEAL  from  a  judgment  entered  at  a  special  term. 
The  action  was  brought  by  the  plaintiffs  as  execu- 
tors of  James  B.  Laing,  deceased,  to  obtain  a  construction 
of  his  last  will  and  testament.  The  testator  died  at  Kin- 
derhook,  New  York,  on  the  25th  day  of  October,  1868. 
The  defendants  and  respondents  William  L.  Laing,  a 
brother,  Catharine  E.  Heermance,  a  sister,  and  Alexander 
K  Laing,  a  nephew  of  the  deceased,  are  his  only  heirs  at 
law,  or  next  of  kin.  The  deceased,  by  the  second  clause 
of  his  will,  gjive  and  bequeathed  his  cabinet  and  collection 
of  coins,  minerals,  shells,  &c.,  to  Kutgers  College,  New 
Jersey.  The  third,  fourth  and  fifth  clauses  of  the  will 
were  as  follows : 

"  Third.  I  give  and  bequeath  to  the  executors  of  this 
my  last  will  and  testament,  hereinafter  nominated  and  ap- 
pointed, or  the  survivors,  the  sum  of  $20,000  in  trust,  and 
for  the  purposes  following,  that  is  to  say,  that  they  or  the 
survivors  invest  the  same  in  their  own  names  in  and  upon 
real  estate  or  any  stocks,  funds  or  other  securities  in  the 
United  States  generally  considered  good  and  permanent, 
and  that  they  keep  the  same  so  securely  invested,  and  that 
from  the  income  arising  therefrom  they  pay  J'500  annually 
to  my  sister,  Catharine  E.  Heermance,  during  the  period 
of  her  natural  life,  and  that  they  also  therefrom  pay  J500 
annually  "to  my  brother,  William  L.  Laing,  during  the 
period  of  his  natural  life,  and  that  they  pay  annually  the 
residue  of  the  said  income  to  the  general  synod  of  the 
Reformed  Protestant  Dutch  Church,  to  be  applied  to  the 
support  and  education  of  pious,  indigent  young  men  pre- 
paring for  the  gospel  ministry  in  said  church,  and  that 
upon  the  decease  of  either  my  said  sister,  CaH;harine  E. 
Heermance,  or  brother,  William  L.  Laing,  they  pay  annu- 
ally the  whole  residue  of  said  income,  after  paying  the 
said  $500  annually  to  the  survivor,  to  the  general  synod 
of  the  Reformed  Protestant  Dutch  Church,  to  be  applied 
as  above  mentioned,  and  upon  the  decease  of  the  survivor 
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of  my  said  sister,  Catharine  E.  HeermaDce,  and  brother, 
"William  L.  Laing,  I  order  and  direct  my.  executors  to  pay 
the  said  principal  sum  of  $20,000  above  bequeathed  to 
them  in  trust  to  the  said  general  synod  of  the  Reformed 
Protestant  Dutch  Church,  to  be  applied  to  the  support  and 
education  of  pious,  indigent  young  men  preparing  for  the 
gospel  ministry  in  said  church,  the  said  (20,000  to  be 
added  to  and  form  a  part  of  the  fund  hereinafter  mentioned 
in  the  devise  and  bequest  hereinafter  made  of  my  resid- 
uary estate  to  the  said  general  synod,  and  to  )ye  held,  in- 
vested and  applied  for  the  purposes  aforesaid  as  therein 
directed. 

Fourth.  I  give  and  bequeath  my  gold  watch  to  my  friend, 
Henry  H.  Van  Vleek,  of  the  city  of  Hudson,  in  case  he 
should  survive  me. 

Fifth,  I  give  and  devise  all  the  rest  and  residue  and  re- 
mainder of  my  estate,  real  and  personal,  of  every  name, 
nature  and  description  whatsoever,  to  the  general  synod  of 
the  Reformed  Protestant  Dutch  Church,  to  be  applied  to 
the  support  and  education  of  pious,  indigent  young  men 
preparing  for  the  gospel  ministry  in  that  church,  as  fol- 
lows: The  said  general  synod  to  invest,  or  cause  to  be 
invested,  the  principal,  and  apply  the  income  arising  there- 
from  to  that  purpose. 

It  is  also  my  will  that  no  part  of  the  said  income  arising 
from  the  estate  so  given  as  aforesaid  to  the  said  general 
synod,  shall  be  applied  to  the  support  or  education  of  any 
such  young  man  until  he  shall  have  entered  upon  the 
regular  course  of  studies  in  Rutgers  College,  in  the  State 
of  New  Jersey,  when  the  said  income  may  be  so  applied ; 
and  I  also  direct  and  it  is  my  will  that  any  sum  not  ex- 
ceeding $500  may  be  applied  annually  from  said  income 
to  or  towards  the  support  and  education  of  each  one  of 
such  young  men  to  whose  support  and  education  any  part 
of  said  income  may  be  applied. 

And  it  is  also  my  will,  and  I  direct  that  the  |20,000 
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hereinbefore  directed  to  be  paid  to  the  said  general  synod 
of  the  Reformed  Protestant  Dutch  Church  upon  the  de- 
cease of  the  survivor  of  my  said  sister,  Catharine  E.  Heer- 
mance,  and  my  brother,  William  L.  Laing,  when  received 
by  the  said  general  synod,  be  invested  as  herein  directed  in 
regard  to  my  residuary  estate,  and  the  income  arisiil^g  there- 
from to  be  applied  to  the  support  and  education  of  pious, 
indigent  young  men  preparing  for  the  gospel  ministry  in 
said  church,  upon  the  same  terms  and  conditions  in  all 
respects  as  hereinbefore  directed  in  regard  to  the  devise 
and  bequest  of  my  residuary  estate,  my  intention  being 
that  the  said  $20,000,  when  received  by  the  said  general 
synod,  shall  be  added  to  the  said  residuary  estate  and  form 
one  fund,  to  be  held  and  known  as  the  ^*  Laing  fund,''  and 
only  the  income  arising  from  said  fund  to  be  applied  to 
the  purposes  above  mentioned. 

It  is  my  request,  in  case  any  young  man  who  shall  have 
received  aid  from  the  aforesaid  fund,  shall  at  any  time  feel 
able  to  refund  any  of  the  moneys -applied  to  his  support 
and  education  from  said  fund,  or  any  part  thereof,  that  he 
will  pay  the  same  to  the  general  synod,  or  so  much  as  he 
may  feel  willing  and  able  to  pay  back,  the  same  to  be 
added  to  the  principal  of  the  said  fund,  but  this  request  is 
not  to  be  considered  as  binding  upon  any  one  to  do  so." 

The  property  left  by  the  deceased  consisted  entirely  of 
personal  estate.  The  heirs  at  law  and  next  of  kin  claimed 
that  the  bequests  to  the  synod  were  void. 

The  action  was  tried  before  Justice  Barnard,  at  the 
New  York  special  term,  in  March,  1870.  He  subsequently 
rendered  his  decision,  finding  the  following  facts : 

1.  That  James  B.  Laing  die4  at  Kinderhook,  in  this 
State,  on  or  about  October  25,  1868,  leaving  a  last  will 
and  testament  which  has  been  duly  admitted  to  probate, 
and  a  copy  of  which  is  annexed  to  the  complaint. 

2.  That  he  left  about  J50,000  in  personal  property,  in 
addition  to  the  cabinet  of  minerals  and  watch  specifically 
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beqaeathed ;  that  he  lefb  a  brother  and  sister,  William 
L.  Laing  and  Catherine  E.  Heermance,  and  a  nephew 
whose  name  is  Alexander  K.  Laing,  sole  child  of  another 
brother  who  died  before  the  testator,  his  only  heirs  at 
law,  and  next  of  kin,  and  they  all  reside  in  the  State^of 
Kew  York. 

3.  That  Batgers  College  is  a  corporation,  whose  author- 
ity to  take  the  bequest  given  to  it  by  the  testator,  and  the 
propriety  of  whose  taking,  is  not  questioned. 

4.  That  the  general  synod  of  the  Keformed  Protestant 
Dutch  Church,  now  known  by  the  name  of  the  Reformed 
Church  in  America,  (and  about  the  identity  and  certainty 
of  which  no  question  is  raised,)  was  incorporated  by 
chapter  110  of  laws  of  1819,  {Sess.  Laws  of  1819,  p.  129,) 
which  among  other  things  provides  that  the  synod  shall 
not  take  and  hold  real  and  personal  property  of  the  yearly 
value  of  over  $10,000,  (its  capacity  to  take  and  hold  being 
upon  that  proviso.) 

5.  That  the  only  powers  conferred  upon  the  general 
synod  by  the  constitution  of  the  Reformed  Protestant 
Dutch  Church  and  of  the  Reformed  Church  in  America, 
are  the  following,  viz :  Original  cognizance  of  all  matters 
relating  to  the  theological  school  or  seminary,  the  appoint- 
ment of  professors  and  their  course  of  instruction ;  the 
appointment  of  superintendents  of  the  said  school  and  the 
regulation  thereof;  the  power  of  regulating  and  main- 
taining a  friendly  correspondence  with  the  highest  judica- 
tories or  assemblies  of  other  religious  denominations;  to 
constitute  particular  synods  and  to  make  any  changes  in 
the  same ;  to  exercise  a  general  superintendence  over  the 
spiritual  interests  and  spiritual  concerns  of  the  whole 
church,  and  an  appellate  supervising  power  over  the  acts, 
proceedings  and  decisions  of  the  lower  assemblies  relating 
to  christian  discipline  or  the  interests  of  religion,  and  the  . 
general  welfare  and  government  of  the  church.  That  by 
such   constitution  the  general  synod  has  nothing  to  do 
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with  the  pecuniary  details  of,  or  any  pecuniary  provision 
for  the  education  of  students  preparing  for  the  ministry 
of  said  church  in  any  branch  or  department  of  such  pre- 
paration, or  the  payment  of  their  tuition  or  other  ex- 
penses ;  or  the  holding,  paying  or  dispensing  of  any  fund 
or  funds,  or  sums  of  money  for  their  benefit,  during  such 
preparation,  or  at  any  other  time,  or  for  the  benefit  of 
any  person  or  persons  who  have  entered  upon  the  regular 
course  of  studies  at  Rutgers,  or  at  any  other  institution 
or  place,  or  for  the  benefit  of  any  person  or  persons 
whomsoever. 

6.  That  the  general  synod  of  the  Reformed  Protestant 
Dutch  Church,  at  the  time  of  the  death  of  the  testator 
had,  and  the  general  synod  of  the  Reformed  Church  in 
America  now  has,  no  legal  connection  with  Rutgers  Col- 
lege, or  its  ofiicers  or  students. 

7.  That  at  the  time  of  the  death  of  the  testator,  Rut- 
gers College  and  the  Theological  Seminary  of  the  Re- 
formed Protestant  Dutch  Church  at  New  Brunswick  were, 
and  now  are,  entirely  distinct  and  separate  institutions. 

8.  That  before  the  incorporation  of  the  general  synod 
of  the  Reformed  Protestant  Dutch  Church,  it  was  a  mere 
voluntary  association,  and  that  before  and  at  the  time  of 
such  incorporation,  the  general  synod  held  no  fund  or 
funds,  or  property  of  the  character  of  the  fund  attempted 
to  be  created  or  provided,  or  formed  in  and  by  the  third 
and  fifth  clauses  of  said  last  will  and  testament. 

9.  That  at  the  date  of  the  death  of  the  testator,  the 
synod  held  in  perpetuity,  and  had  permanently  invested, 
property,  real  and  personal,  the  annual  value  and  income 
of  which  largely  exceeded  $10,000  per  year. 

10.  That  the  entire  estate  left  by  the  testator,  is  in  the 
bands  of  the  executors  named  in  the  will,  who  have  in- 
stituted this  suit  to  obtain  the  direction  of  the  court  in 
the  premises,  and  the  general  synod  comes  in  by  its  an- 
swer and  asks  this  court  to  direct  the  executors  to  hand 


NEW  YORK— FEBRUARY,  1871.  459 

Rainey  v.  Laiog. 

over  the  residue  in  controversy.  On  the  other  hand,  the 
above  named  next  of  kin  claim  it. 

As  matter  of  law,  the  said  justice  concluded  that  the 
provisions  of  the  will  were  void,  except  those  uncontro- 
verted ;  and  ordered  judgment  that  the  executors  deliver 
the  cabinet  of  minerals  to  Rutgers  College,  the  watch  to 
Mr.  Van  Vleek,  and  the  balance  of  the  estate  to  "William 
L.  Laing,  Catherine  E.  Heermance  and  Alexander  K. 
Laing,  share  and  share  alike ;  the  executors,  however,  in 
the  first  instance  to  retain  their  commissions  and  expenses, 
and  such  costs  and  allowances  as  might  be  made  in  their 
favor,  or  as  they  might  be  directed  to  pay  the  other  parties 
or  attorneys  in  this  suit 

And  he  further  directed,  in  case  the  said  executors  and 
next  of  kin  did  not  agree  on  a  settlement  of  the  estate, 
that  a  reference  might  be  had  thereafter  on  the  footing  of 
this'decision ;  and  that  on  receiving  a  final  discharge  and 
satisfaction  from  the  next  of  kin,  the  executors  should  be 
forever  discharged  of  and  from  all  other  of  further  liabil- 
ity, by  reason  of  the  estate  so  coming  into  their  hands  as 
executors  of  said  will.  And  he  directed  the  costs  to  be 
paid  out  of  the  estate,  and  the  allowances  therein  specified. 

From  this  judgment  the  defendants,  the  general  synod 
of  the  Reformed  Church,  appealed. 

if.  S.  Bidwell  and  L.  K,  Miller j  for  the  plaintiffs  and  the 
general  synod  of  the  Reformed  Church. 

L  James  B.  Laing,  the  testator,  had  full  capacity  and 
right  to  bequeath  his  property  in  the  manner  mentioned 
in  his  will.  He  was  of  mature  age.  The  absolute  own- 
ership was  vested  in  him.  He  had  not  a  parent,  wife  or 
children.  The  pavties  who  oppose  the  bequest  had  no 
legal  or  meritorious  claims  npon  him.  {Laws  of  1860, 
eh.  360,  p.  607.) 

n.  There  is  no  doubt  about  the  testator's  intentions.  It 
is  clear  that  it  was  his  intention  that  the  defendants  Laing 
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and  Heermance  should  not  take  this  property.  It  is 
equally  clear  that  he  intended  that  the  general  synod 
should  take  it,  for  the  charitable  purposes  mentioned  in 
the  will. 

in.  The  general  synod  had  full  capacity  and  right  to 
take  this  property  under  this  bequest  1.  They  are  a  cor- 
poration,  and  as  such  ipso  facto  are  capable  of  taking 
such  a  bequest.  "  It  is  incident,  at  common  law,  to  every 
corporation,  to  have  a  capacity  to  take  land  and  chattels." 
(2  K&n£%  Com,  281,  and  cases  cited,  1  Kyd,  on  Corp,  69. 
AngeU  ^  Ames  on  Corp,  65,  2d  ed.)  They  have  capacity  to 
take  property  by  bequest  {AngeU  ^  Ames  on  Corp,  111, 
2d  ed.  In  the  matter  of  Howey  1  Paige^  214.)  They  had 
capacity  to  take  this  property  by  bequest,  independently 
of  the  express  power  given  by  the  act  of  incorpora- 
tion. {Sherwood  v.  American  Bible  Society^  1  KeyeSy  561. 
Downing  v.  Marshall^  23  N.  7.  366.)  2.  They  had  poVer 
to  take  this  property  for  religious  and  charitable  purposes. 
This  power  was  given  to  them  in  express  terms  by  the  law 
of  the  State,  which  created  them  a  corporation.  The  be- 
quest in  question  was  for  a  religious  and  charitable  pur- 
pose, (a.)  It  is  intended  for  the  benefit  of  indigent  young 
men ;  this  is  clearly  a  charitable  purpose.  It  is  intended 
to  be  in  aid  of  education.  This,  also,  is  a  charitable  pur- 
pose. "No  time  was  ever  so  barbarous  as  to  abolish 
learning  and  knowledge ;  nor  so  uncharitable  as  to  pro- 
hibit relieving  the  poor.''  (1  Co.  R,  26.  11  id,  7,  71.  WiU 
mofs  Opinions^  25.  Shelf  on  Mortm.  68 ;  20  Law  Lib,  N,  S,) 
(6.)  The  bequest  was  also  intended  for  the  education  of 
young  men  for  the  ministry  in  the  Reformed  Protestant 
Dutch  Church ;  this  is  a  religious  purpose.  The  prepara- 
tion of  men  for  such  a  ministry,  by  a  «liberal  and  careful 
education,  conduces  directly  to  the  extension  and  influ- 
ences of  religion.  It  appears,  therefore,  that  before  and 
at  the  time  when  the  will  was  made,  and  at  the  testator's 
death,  there  was  a  law  of  the  State  expressly  authorizing 
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the  general  synod  to  take  this  property  by  bequest,  and  to 
hold  it  for  the  purposes  mentioned  in  the  will.  They 
were  also  expressly  authorized  by  the  same  law,  to  *^  hold'' 
such  property,  and  to  make  by-laws  and  regulations  relat- 
ing to  the  "  management  and  disposition  "  of  the  property 
80  bequeathed  to  them.  They  had,  therefore,  by  the  law 
of  this  State,  full  power  to  hold,  manage  and  dispose  of 
the  property  in  the  manner  mentioned  in  the  will.  3.  And, 
therefore,  if  a  bequest  to  one  or  more  natural  persons  in 
trust  for  religious  and  charitable  uses  and  purposes  be  un- 
authorized by  law  and  void,  yet  a  bequest  to  the  general 
synod,  of  money  to  be  appropriated  to  such  uses  and  pur- 
poses, is  expressly  authorized  by  law  and  is  clearly  valid. 
It  might  be  made  in  the  very  terms  of  the  act,  namely,  to 
the  general  synod,  ^'  to  be  appropriated  to  religious  and 
charitable  uses  and  purposes,  with  power  to  make  regula- 
tions relative  to  it«  management;"  and  in  such  a  case  the 
synod  might  lawfully  appropriate  it  to  the  very  purpose 
and  in  the  very  manner  mentioned  in  this  will.  If  so, 
then  this  bequest  to  them,  which  specified  this  purpose  and 
manner,  must  be  valid ;  the  general  synod  would  have  the 
legal  capacity  and  right  to  take  such  a  bequest.  The 
legislature  did  not  think  it  expedient  or  necessary  to  spe- 
cify the  religious  and  charitable  uses  and  purposes  to 
which  the  property  bequeathed  to  it  should  be  appropri- 
ated ;  they  left  it  to  the  sound  discretion  of  the  synod  to 
appropriate  it  to  any  religious  and  charitable  uses  and 
purposes,  and  only  required  that  it  should  be  appropriated 
to  no  other  uses  or  purposes  than  such  as  were  religious 
and  charitable,  reserving  to  themselves  the  right  to  repeal 
the  act  of  incorporation  if  the  power  thus  given  should 
be  abused,  or  any  evil  result  from  it  The  power  thus 
given  by  the  legislature  cannot  be  abrogated,  abridged  or 
qualified  by  the  court.  The  court,  therefore,  cannot  re- 
quire the  bequest  to  be  more  particular  or  specific  than 
the  law,  which  in  this  case,  is  the  act  of  incorporation. 
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rV.  This  of  itself  is  a  complete  answet  to  the  objection 
that  the  bequest  is  void  for  vagueness  or  uucertainty  in 
the  description  of  the  persons  to  be  supported  and  edu- 
cated. 1.  Even  if  the  act  of  incorporation  had  not  ex- 
pressly authorized  a  bequest  for  an  indefinite  religious 
and  charitable  use  and  purpose,  this  bequest  would  not 
have  been  void  for  uncertainty.  When  the  trustee  is 
named,  and  the  purpose  is  charitable,  the  bequest  is  valid, 
although  the  testator  gives  it  to  the  trustee  to  apply  it  to 
a  charitable  use  in  any  manner  he  may  see  fit,  or  to  select 
as  objects  of  charity  any  persons  he  may  choose.  (Bex  v. 
Clifton  upon  Dunsmore^  1  Bur,  Sett.  Ca.  697.  Horde  v.  Earl 
of  Suffolk,  2M.&K.  59.  Shelf  on  Mortm.  524,  525,  529, 
[21  Law  Lib.  N.  S.']  Hill  on  Trustees,  80,  81.  Lewin  on 
Trusts,  542,  [81  Law  Lib.  N.  S.]  Townsend  v.  Canes,  3 
Hare,  257.  8  Jurist,  104.)  2.  If  the  particular  persons 
to  be  thus  supported  and  educated  had  been  named  or 
designated,  so  that  (in  the  language  of  the  judge  at  special 
term)  they  could  come  into  court  and  ask  the  enforce- 
ment of  the  trust,  it  would  not  have  been  a  gift  to  a  reli- 
gious or  charitable  use ;  it  would  have  been  a  mere  ordin- 
ary private  trust,  like  any  other  case  between  trustee  and 
cestui  que  trust  {Levy  v.  Levy,  33  N,  Y,  97.  Beehman  v. 
Bonsor,  23  id,  308.)  In  this  bequest  the  beneficiaries  are 
necessarily  to  be  selected,  by  the  general  synod,  who  are 
the  persons  to  apply  the  income  arising  from  the  fund,  to 
the  support  and  education  of  pious  indigent  young  men, 
and  who  are  therefore  to  determine  to  what  persons,  an- 
swering that  description,  it  is  to  be  applied.  {QriffUh  v. 
Graham,  (1  Hawks,  130,  131.)  In  the  case  of  Inglis  v.  The 
Sailors'  Snug  Harbor,  (3  Pet.  99,)  the  beneficiaries  were  as 
uncertain  as  in  this  bequest,  but  the  decree  was  held  valid. 

* 

As  property  to  a  vast  amount  in  value  has  ever  since  been 
held  undisturbed  under  that  decision,  and  as  it  was  made 
by  the  highest  tribunal  in  the  land,  its  authority  must  be 
held  conclusive. 
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V.  Another  objection  to  the  bequest  is,  that  it  creates  a 
perpetuity ;  but  this  is  a  mistake,  it  creates  no  perpetuity 
at  all.  The  general  synod  are  the  sole  owners  of  the  prop- 
erty ;  no  one  else  has  any  right  to  it,  present  or  future, 
vested  or  contingent.  On  the  death  of  the  testator,  this 
property  vested  absolutely  in  the  general  synod,  and  is  not 
likely  to  be  divested  by  any  event  or  contingency  whatso- 
ever. The  general  synod  is,  therefore,  the  absolute  owner 
of  the  property,  and  the  ownership  is  not  suspended  at  all 
by  any  limitation  or  condition  whatever ;  and,  therefore, 
the  bequest  is  not  contrary  to  law.  (1  B,  S,  773,  §  1.) 
The  direction  that  the  property  shall  be  appropriated  for- 
ever to  a  particular  object,  or  in  a  particular  manner,  is 
not  a  "  limitation  "  or  "  condition."  There  is  no  forfeit- 
ure or  gift  Even  if  the  general  synod  does  not  comply 
with  this  direction,  (Newton  v.  Beidy  4t  Sim.  141 ;  2  Madd. 
Ch.  Pr.  38 ;)  and  even  if  it  constitutes  a  trust  or  imposes 
a  duty  which  the  general  synod  may  be  deemed  to  under- 
take by  accepting  the  bequest,  yet  that  will  create  no  sus- 
pension of  the  ownership,  although  a  court  of  equity,  on 
an  information  filed  by  the  attorney-general,  may  perhaps, 
in  such  a  case,  exercise  a  control  over  the  synod.  (Owens 
V.  Missionart/  Society,  14  N.  Y,  381,  404.  Griffith  v.  Ora- 
ham,  1  Hawkn,  133,  134.)  In  general,  when  charitable 
trusts  are  created,  the  fund  is  intended  to  be,  and  is  a  per- 
manent fund,  a  fund  to  be  held  for  an  indefinite  period, 
and  the  income  alone  to  be  used,  yet  as  the  absolute  own- 
ership is  not  thereby  "suspended  by  any  condition  or 
limitation  whatever,"  such  permanency  is  not  unlawful. 
Accordingly  it  is  settled,  that  the  property  in  such  cases  is 
not  inalienable.  There  is  not  "positive  law  restraining 
the  alienation  of  estates  given  for  charitable  purposes ;  the 
trustees  in  whom  such  estates  are  vested  may,  at  law,  make 
an  absolute  disposition,  but  if  it  be  improvident  or  in- 
jurious to  the  interests  of  the  charity,  the  transaction  will 
be  set  aside  in  a  court  of  equity,  as  a  breach  of  trust" 
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{Shelf,  on  MoHm.  686,  [21  Law  Lib,^  N.  S.]  Atty,  General 
V.  Hungerford,  2  aarh  dt  Fin.  357,  374.  8.  (7.,  1  Bli.,  N.  S.^ 
457.  Ath/,  General  v.  Warren^  2  Swans.  291,  302.  S.  C, 
1  Wil9.  Oh,  0.  387.  Levy  v.  Levy,  33  ^.  Y.  97, 117.  flW^n 
V.  Graham,  1  Hawks,  96, 130, 132.)  But  in  truth  the  ques- 
tion is  not  open  for  argument  The  case  of  Williams  v. 
Williams,  (4  Seld.  525,)  is  a  conclusive  adjudication  on 
this  precise  point  In  that  case  there  were  two  bequests, 
one  to  the  trustees  of  the  Presbyterian  church  in  Hunting- 
ton and  their  successors,  in  trust  for  the  support  of  a  min- 
ister, the  principal  to  be  loaned,  and  the  income  alone  to 
be  used ;  the  other  was  given  to  certain  unincorporated 
trustees  and  their  successors,  for  the  education  of  the  poor. 
Both  of  these  bequests  were  held  valid.*  And  although 
the  case  has  been  much  criticised,  and  as  the  latter  bequest 
has  been  disputed,  yet,  as  in  the  first,  which  created  a  per- 
petuity as  much  as  tlie  bequest  of  the  general  synod,  the 
decision  has  never  been  questioned,  and  has  repeatedly  been 
recognized  and  approved.  {Bascom  v.  Albertsan,  34  N.  Y. 
584-599.  Theo,  Sem.  v.  KeUogg,  16  id.  83.  23  id.  308, 309.) 
If  any  principle  or  rule  of  law  has  been  established  in  our 
courts  by  authority,  certainly  this  rule,  that  such  a  bequest 
creates  no  illegal  perpetuity,  is  settled  beyond  dispute. 
The  case  of  Inglis  v.  The  Sailors*  Snug  Harbor,  (3  Pet.  126,) 
is  also  an  authoritative  decision  to  the  same  effect  And 
in  conformity  with  these  views,  Wright,  J.,  in  Lety  v.  Levy, 
(33  N.  Y.  117,)  uses  the  following  language :  "  Nor  do  our 
statutes  against  perpetuij;ies  interfere.  Our  rule  and  stat- 
ute against  perpetuities  only  requires  that  the  whole  inter- 
est shall  be  vested,  and  not  contingent  A  vested  gift  to 
a  charitable  corporation  is  not  within  the  rule." 

YI.  Another  objection  to  the  bequest  was,  that  it  does 
not  appear  that  there  will  be  any  pious,  indigent  young 
men,  &;c.  The  same  objection  might  have  been  made  in 
the  case  of  Inglis  v.  The  Sailors*  Snug  Harbor,  (3  Pet  126,) 
and  in  Amherst  Academy  v.  Cowls,  (6  Pick.  427,*)  and  in 
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almost  every  other  appropriation  to  a  charitable  purpose, 
and  hardly  deserves  serious  consideration.  When  it  is 
ascertained  that  no  beneficiaries  can  be  found,  it  may  be 
considered  what  the  efifect  of  such  a  marvelous  and  un- 
precedented lack  of  candidates  for  the  charity  will  be. 
This  objection  will  appear  to  be  peculiarly  uncalled  for, 
when  it  is  considered  that  an  offer  on  the  part  of  the  synod, 
of  the  best  evidence  on  the  subject  of  which  the  nature  of 
the  case  admitted,  was  rejected.  It  is  said  by  the  learned 
judge,  that ''  the  law  has  not  fixed  a  certain  definition  of 
piety  or  indigence,  and  cannot  entertain  controversies 
upon  such  questions."  The  answer  is,  that  this  is  a  ques- 
tion of  fact,  not  one  o£  law,  and  the  learned  judge  has  in 
the  very  next  sentence  answered  the  objection,  when  he 
says  that  '^  the  testator  intended  to  commit  the  determina- 
tion of  these  questions  to  the  discretion  of  a  trustee;"  he 
adds  that  the  trustee  is  incompetent  to  act;  but  that  is 
shown  to  be  an  error. 

VIL  It  is  objected  that  the  general  synod,  at  the  death 
of  the  testator,  owned  property  of  greater  yearly  value  than 
$10,000,  and  therefore,  that  the  bequest  to  them  was  void. 
To  this  objection  there  are  several  answers.  1.  The  prop- 
erty owned  by  the  general  synod  did  not  exceed  the  speci- 
fied amount  The  proposition  involves  principles  of  law, 
as  well  as  facts,  (a.)  The  property  should  be  estimated 
according  to  its  value  in  coin,  and  not  in  any  government 
or  other  notes.  The  legal  tender  act,  (if  it  be  constitu- 
tional,) applies  only  to  the  payment  of  debts.  It  declares 
that  the  notes  issued  by  the  government  under  that  act 
shall  be  received  in  payment  of  debts,  (with  certain  excep- 
tions,) but  it  is  not  declared  that  these  notes  shall  be 
a  standard  of  value.  It  is  not,  and  does  not  purport  to  be 
of  any  power  or  effect  in  any  other  case,  or  for  any  other 
purpose.  Moreover,  it  has  no  application  to  debts  or  obli- 
gations incurred  or  imposed  before  the  date  of  the  act ; 

Vol.  LVni.  30 
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and,  upon  the  same  principle,  it  can  have  no  apphcation  to 
the  powers  of  the  general  synod  under  an  act  of  the  legis- 
lature of  much  earlier  date.  {Hepburn  v.  Oritwoldj  Am. 
Law  Meg.  for  Marchy  1870,  p.  175,  and  cases  cited,)  There- 
fore, the  property  in  this  case  is  to  be  estimated,  not 
according  to  the  value  of  a  fluctuating  and  depreciated 
paper  money  in  circulation,  whether  issued  by  the  govern- 
ment or  by  corporations,  but  by  a  standard  of  intrinsic 
and  universal  value.  If  the  legal  tender  act  were  not  in 
existence  it  would  not  be  pretended  that  the  property  was 
to  be  estimated  by  any  other  standard  than  its  value  in 
coin.  To  insist  that  it  should  be  determuied  according  to 
its  value  in  government  bills  is  no  more  maintainable  than 
it  would  have  been  in  old  times  to  claim  that  it  should  be 
estimated  by  its  value  in  the  old  continental  paper  money. 
The  legal  tender  act  has  no  application  to  the  matters  in- 
volved in  this  case.  (6.)  The  property  held  in  Michigan 
and  New  Jersey,  under  special  laws  of  those  States,  must 
be  excluded  from  consideration.  They  are  in  the  nature  of 
distinct  corporations.  {Ohio  and  Mise.  R,  R.  Co.  v.  Wheeler, 
1  Black,  286,  297.  Racine  and  Miss.  B.  R.  Co,  v.  Farmers' 
Loan  and  Trust  Co,,  49  III.  331,  348,  349.)  That  property 
is  not  held  under  the  law  of  this  State.  It  was  not  the  in- 
tention of  the  Legislature  of  this  State  to  prohibit  the 
corporation  they  created  from  holding  property  in  another 
State,  whether  it  is  deemed  directly  the  same  or  a  difter- 
ent  corporation.  In  fact  this  property  must  be  deemed  to 
be  of  no  pecuniary  value  to  this  corporation.  There  was 
no  evidence  that  it  was  of  any  value;  for  all  that  appears, 
it  may  be  a  damnosa  hereditas,  a  source  of  endless  expense. 
((?.)  The  funds  known  as  the  Van  Benchoten  fund  and  the 
Kdox  fund  should  also  be  excluded  from  consideration,  as 
neither  of  them  belongs  to  the  general  synod,  each  of  them 
being  vested  in  certain  trustees,  not  in  the  general  synod, 
(d.)  The  funds  for  special  objects,  of  which  the  general 
synod  are  only  the  custodians,  should  also  be  excluded 
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from  consideration,  as  these  fands  are  not  the  property  of 
the  general  synod.  (Atty.  General  v.  Munhy^  1  Mer,  327. 
Shelford  an  Mortm,  250.  2  Pow.  on  Devises  by  Jarmin^ 
17,  [5  Law  Library,  N.  /S]  Hill  on  Trustees,  458,  last  ed.) 
(e.)  The  annual  value  is  to  be  such  a  per  centage  of  the 
gross  value  as  may  reasonably  be  expected,  over  and  above 
all  expenses,  losses,  &c.,  to  produce  communibus  annis,  the 
clear  net  sum  of  $10,000,  after  making  allowances  for  loss 
of  interest,  &c.,  when  waiting  for  investment.  The  court 
is  sometimes  called  upon  to  determine  the  question  when 
a  fund  is  to  be  set  apart  to  secure  an  annuity.  And  it  has 
been  decided  in  this  court  in  the  case  of  Forest  et  al.  exWs. 
v.  FanshaWy  that  in  such  a  case  a  fund  should  be  set  apart 
which  at  the  rate  of  not  more  than  four  per  cent  per  annum 
would  produce  the  required  annuity.  In  Williamson  v. 
Williamson,  (6  Pa^^,  298,)  five  per  cent  seems  to  have 
been  fixed  as  a  proper  rule.  According  to  these  decisions, 
the  general  synod  could  hold  property  to  the  amount  of 
^250,000,  or  at  least  $200,000  in  gold,  without  exceeding 
the  amount  named  in  the  act  of  incorporation.  The  evi- 
dence shows  clearly  that  the  property  held  by  them  was 
not  so  much.  2.  The  proviso  with  regard  to  the  annual 
value  of  the  property  to  be  held  by  the  general  synod  is 
merely  directory.  This  is  evident  both  on  principle  and 
authority,  (a.)  Ifon-compliance  with  it  could  do  no  wrong 
to  any  individual.  It  was  not  enacted,  therefore,  as  a 
measure  of  justice  between  man  and  man,  or  for  the 
protection  of  the  rights  or  property  of  any  individual. 
(6.)  Non-compliance  is  not  a  crime — ^an  act  to  be  punished, 
(c.)  It  is  not  declared  what  consequences  shall  follow  from 
non-compliance.  {Newton  v.  Reid,  4  Sim.  141 ;  2  Madd. 
Ch,  Pr.  138.)  It  is  not  declared  that  the  conveyance  or 
gift  of  property  beyond  the  prescribed  amount  shall  be 
void,  ip%o  facto,  or  that  the.  property  shall  escheat  or  be 
forfeited  to  the  State  or  to  any  body,  public  or  private,  in 
such  a  case,  or  that  any  penalty  shall  be  incurred  for  such 
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noQ-compliance.  In  a  word,  no  consequences  wnatever 
are  denounced  against  a  non-compliance.  The  proviso  is, 
therefore,  a  mere  direction,  or,  in  the  language  of  Sir 
Edward  Cole,  is  only  declaratory,  in  the  same  manner  as 
when  a  charter  restricted  a  corporation  from  aliening  but 
in  a  certain  form;  it  was  held  that  this  was  an  ordinance 
testifying  the  king's  desire,  but  it  was  but  a  precept,  and 
doth  not  bind  in  law.  {The  ease  of  Sutton's  Hospital,  10 
Oo.  B,  30,  6.)  So  the  proviso  in  the  charter  of  the  general 
synod,  although  it  may  testify  the  desire  of  the  legislature, 
does  not  bind  in  law.  (d.)  There  are  obvious  reasons 
why  the  legislature  might  not  choose  to  make  it  obligatory. 
One  is  the  progressive  and  continual  deterioration  in  the 
value  of  money,  and  the  constant  necessity  for  an  increase 
of  the  amount  to  be  allowed.  $10,000  in  1870  is  not  by 
any  means  of  as  much  value  as  the  same  sum  was  in  1819. 
(The  case  of  Mitford  School,  8  Oo.  R.  131,  a.  Huwhert  v. 
Trinity  Church,  24  Wend.  629,  630.)  (e.)  Another  reason 
is  the  consideration  that,  if  the  law  had  been  obligatory, 
much  embarrassment  and  difficulty  might  arise  if  th6 
corporation,  not  owning  the  prescribed  amount,  should 
recover  a  donation  of  property,  as  for  instance,  a  house 
and  land,  much  exceeding  the  deficiency ;  in  which  case 
a  very  doubtful  and  difficult  question  would  be  presented 
as  to  the  legal  effect  of  such  a  donation.  (/.)  It  is  well 
known  that  if  land  increased  in  value  beyond  the  pre- 
scribed amount,  by  good  husbandry  or  other  improvements, 
or  any  casual  or  uufpreseen  circumstance,  the  corporation 
could  hold  it ;  and  no  good  reason  can  be  given  why  any 
more  evil  would  result  from  acquiring  such  an  additional 
amount  by  charitable  donations.  (2  Gonh.  on  Ins.  722. 
2  Kent's  Com,  283,  6.  Humbert  v.  Trinity  Church,  24  Wend. 
629,  630.  Bogardus  v.  TrinUy  Church,  4  Sandf  Oh.  634, 
738.)  Besides,  as  the  legislature  reserved  a  right  to  make 
any  alterations  in  the  charter,  or  to  repeal  it  altogether  at 
any  time,  there  was  no  necessity  for  making  the  proviso 
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obligatory ;  althongh  it  was  proper  to  introduce  it  as  a 
guide  to  the  general  synod,  to  direct  them  rather  than  to 
limit  and  confine  them  rigidly  in  the  acquisition  and  dis- 
position of  property.  {Chester  Olaes  Co.  v.  Dewey ^  16  Mass. 
94,  102.)  ig)  There  could  have  been  no  fear  that  there 
would  be  any  danger  of  great  accumulation  of  property  by 
donations  for  mere  religious  and  charitable  purposes. 
(A.)  To  construe  a  law  as  directory,  is  neither  unreasonable 
nor  uncommon.  The  principle  was  asserted  in  the  case 
of  Sutton*s  Hospital,  (10  Oo.  B.  30,  (,)  already  quoted,  and 
has  been  often  acted  upon  since.  (Rex  v.  Inhabitants  of 
Birmingham^  8  B.  dk  0,  29,  35.  The  King  v.  Inhabitants  of 
St.  Oregoty,  2  Add.  dk  El.  99.  Foot  v.  Prowse,  1  Strange^ 
625.  The  Banks  v.  Poitiaux,  3  Rand.  136,  142.  The  Peo- 
ple V.  Supervisors  of  Ulster,  34  N.  Y.  268,  272.  Dawson  v. 
The  People,  25  id,  399-406.)  (t.)  It  is  submitted  that  in 
no  case  has  a  conveyance  or  gift  been  held  void  on  such  a 
ground.  This  of  itself  tends  strongly  to  prove  that  this 
proviso  is  merely  directory,  (k.)  Another  very  strong 
"argument  to  prove  it  to  be  merely  directory  is  deducible 
from  the  marked  difference  between  this  law  and  the  law 
forbidding  a  devise  to  an  alien,  (2  R.  S.,  §  4,)  which  is  in 
these  words :  "  Every  devise  of  any  interest  in  real  prop- 
erty to  a  person  who  at  the  time  of  the  death  of  the  tes- 
tator shall  be  an  alien,  shall  be  void.  The  interest  so  de- 
vised shall  descend  to  the  heirs  of  the  testator ;  if  there 
be  no  such  heirs  competent  to  take,  it  shall  pass  under  his 
will  to  the  residuary  devisees  if  any  there  be  to  take  such 
interest."  Can  it  reasonably  be  believed  that  if  the  legis- 
lature intended  a  conveyance  or  gift  to  this  corporation 
increasing  this  property  beyond  the  prescribed  amount 
should  be  void,  they  would  not  have  declared  it  to  be  void, 
as  well  as  declared  who  should  in  such  case  take  the  ex- 
cess? (/.)  Again,  if  a  man  should  convey  property  by 
deed  to  the  general  synod,  in  excess  of  such  prescribed 
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amount,  would  his  deed  be  void  ?  Could  he,  in  the  face 
of  his  deed,  recover  the  property  from  the  corporation  ? 
And  if  he  could  not,  could  his  devisees  or  heirs,  if  it  were 
realty,  or  his  legatees  or  next  of  kin,  if  it  were  personalty? 
And  why,  if  he  bequeaths  it,  instead  of  conveying  it  while 
living,  can  they  recover  it  ?  Upon  what  rational  ground 
is  the  law  any  more  binding  in  the  one  case  than  in  the 
other  ?  {See  Chester  Ola%%  Go.  v.  Dewey,  16  Mass,  94-102.) 
3.  If,  however,  the  law  be  not  deemed  directory,  it  does 
not  necessarily  follow  that  the  bequest  is  void.  Under  a 
liberal,  or  at  least  an  equitable  construction  of  the  laws 
of  1848  and  1860,  respecting  gifts  to  charitable  associations, 
&c.,  the  bequest  may  be,  and  ought  to  be  upheld.  {Laws 
of  1848,  ch.  319,  p.  448,  §  6.  Laws  of  1860,  ch,  360,  p.  607.) 
Under  the  last  of  these  acts,  if  he  had  left  a  wife,  child  or 
parent,  the  bequest  would  have  been  valid  to  the  extent  of 
one  half  of  the  testator's  estate ;  and  it  is  implied  that  if 
he  left  no  wife,  child  or  parent,  it  would  be  valid  altogether, 
Again,  if  the  proviso  be  not  merely  directory,  and  if  the 
effect  of  it  be  not  obviated  by  the  law  of  1848  or  1860, 
still  the  bequest  is  not  void.  The  general  synod,  by  its 
very  incorporation,  became  ipso  facto  capable  of  taking,  as 
has  been  shown,  (a.)  The  proviso  does  not  prohibit  the 
general  synod  from  taking  the  property  in  such  a  case; 
but  from  thus  taking  and  holding.  The  distinction  between 
a  capacity  to  take,  and  one  to  take  and  hold,  is  well  estab- 
lished in  law.  In  the  case  of  mortmain,  in  England,  the 
property  will  pass  to  the  corporation,  but  it  cannot  hold  it. 
It  enures  to  the  benefit  of  the  lord  or  the  crown.  (2  Kent's 
Com.  282,  n.  Wilmofs  Opinions,  9.  Matter  of  Leefe,  4  Edw. 
Ch.  395.)  So  in  the  case  of  an  alien ;  a  conveyance  to  him 
is  not  void ;  he  has  capacity  to  take,  but  he  cannot  hold 
as  against  the  people.  {The  People  v.  Conklin,  2  HUl,  67. 
Wadsworth  v.  Murray,  16  Barb.  601.  8.  G,  2  Kern.  376.) 
(i,)  And  it  is  settled  by  express  adjudication,  that  this  dis- 
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tiBction  applies  in  this  precise  case.  {Leazure  v.  Hillega%^ 
7  S.dkB.  313,  320.  Baird  v.  Bank  of  Washington,  11  id. 
411,  418.  Munyan  v.  Lessee  of  Astor,  14  Pet  131.)  5.  But 
if  the  law  be  imperative,  and  the  general  synod  be  incapa- 
ble of  holding  the  property,  it  does  not  belong  to  the  next 
of  kin.  (a.)  The  people  alone  can  take  advantage  of  the 
incapacity  of  the  general  synod  to  hold  it ;  and  can  do  so 
only  by  regular  proceedings,  instituted  for  this  very  pur- 
pose. The  question  cannot  be  raised  in  any  collateral 
proceedings.  The  proviso  was  intended,  not  for  the  ben- 
efit of  the  next  of  kin,  but  merely  as  a  matter  of  public 
policy.  The  people  may  overlook  and  tolerate  a  non- 
compliance with  it  The  power  to  enforce  it  by  any  pri- 
vate citizen  at  his  pleasure,  has  been  wisely  and  justly 
withheld.  This  is  the  prerogative  of  the  State.  If  the 
people  by  their  constituted  agents,  do  not  see  fit  to  enforce 
this  provision  of  the  law,  no  one  else  has  a  right  to  usurp 
this  prerogative.  (2  Kent's  Com.  282,  i.  Humbert  v.  Trinr 
ittf  Churchy  24  WeTid.  630.  Bogardus  v.  Trinity  Churchy 
4  Sandf.  Ch.  758,  759.  The  Banks  v.  Poiteaux,  3  Band. 
136, 146.  Irvine  v.  Lumberman's  Bank,  2W.&  8. 190, 205. 
Baird  v.  The  Bank  of  Washington,  11  S.  &  B.  411,  418. 
State  of  Indiana  v.  Woram,  6  SiU,  33.  Ih^stees  of  Vernon  v. 
Hills,  6  Cowen,  23.  CancU  Company  v.  B.  B.  Co.,  4  CHU  dc 
J.  122.  Hamilton  v.  Annapolis,  dtc,  1  Md,  Gk.  Decis.  107. 
Comm.  V.  Union  Ins.  Co.,  5  Mass.  230.)  (J.)  The  right  of 
the  people  alone,  in  such  a  case,  to  take  the  property, 
accords  with,  and  seems  necessarily  to  result  from  the  com- 
mon law  rule,  that  on  a  dissolution  of  a  corporation,  the 
chattels  belong  to  the  people.  (2  Kent's  Com.  307.  Fox 
V.  Horah,  1  IredeWs  Eq.  358,  361.  Ang.  &  Ames  on  Corp. 
667,  2d  ed) 

VI.  The  various  exceptions  of  the  general  synod  to  the 
rulings  and  decision  of  the  judge  at  special  term,  were 
well  taken ;  and  the  judgment  should  be  reversed. 
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Tobey  ^  Silvester^  for  the  respondents  Wm.  L.  Laing  and 
Catharine  E.  Heermance. 

L  The  general  synod,  at  the  time  of  the  execution  of 
the  will  of  James  B.  Laing,  and  at  the  time  of  his  death, 
held  property  the  income  or  yearly  value  of  which  ex- 
ceeded $10,000,  the  amount  to  which  it  is  limited  hy  the 
act  of  its  incorporation,  and  was  incapable  of  taking  any 
additional  property.  It  had  exhausted  its  legal  capacity 
to  take  or  acquire  title  to  property  in  any  form  or  for  any 
purpose,  and  consequently  cannot  take  the  property  be- 
queathed to  it  by  the  testator.  1.  There  can  be  no  ques- 
tion that  the  yearly  value  of  the  property  which  it  then 
held  exceeded  $10,000;  at  the  lowest  estimate,  it  was 
$14,229.  The  distinction  attempted  to  be  established  be- 
tween the  various  funds  held  by  the  synod,  by  the  witness 
Peter  R  Warner,  cannot  affect  the  question.  Th«  legis- 
lature has  recognized  no  such  distinction  between  funds 
that  the  synod  might  claim  to  hold  as  trustee  or  other- 
wise, and'  the  court  can  create  no  such  distinction.  It  has 
declared  that  the  yearly  Value  of  all  its  property,  however 
held,  shall  not  exceed  $10,000.  Even  this  witness  testi- 
fied that  "  the  principal  is  all  held  by  the  synod,"  and  that 
is  sufficient  to  exclude  it  from  taking  additional  property. 
The  act  limits  its  taking  and  holding  real  and  personal 
estate,  by  the  proviso  above  mentioned,  in  any  capacity  or 
function,  or  for  any  purpose  or  object.  It  is  sufficient 
that  it» holds  the  property,  to  make  the  proviso  applicable. 
2d.  The  synod  cannot  therefore  take  this  bequest  Its  re- 
lation to  it  is  the  same  as  if  the  sj^nod  had  never  been 
empowered  to  acquire,  take  or  hold  any  property  what- 
ever— as  if  there  were  no  such  body  in  existence,  and  there- 
fore no  legatee.  It  has  no  authority  to  take,  except  what 
the  statute  confers,  and  that  has  been  already  exhausted. 
This  is  a  question  entirely  different  from  that  presented 
where  a  corporation  restricted  as  to  amount  or  value  in 
the  acquisition  or  holding  of  property  has  possessions 
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which  have  increased  in  value  beyond  the  prescribed 
limits,  or  when  without  opposition  it  has  received  prop- 
erty while  laboring  under  the  disability,  and  the  heirs  or 
next  of  kin  seek  its  recovery.  Here  the  corporation  has 
never  had  the  property  in  possession,  and  its  right  to  take 
or  hold  is  contested  at  the  outset,  and  the  objection  is 
fatal.  Any  other  rule  would  enable  this  organization  to 
take  and  hold  property  to  any  extent,  and  render  nugatory 
the  legislative  restriction.  {White  v.  Howard^  52  Barb. 
294,  311,  314:) 

XL  No  competent  trustee  is  named  in  the  will  or  ap- 
pointed by  the  testator,  in  whom  the  legal  estate  in  the 
trust  fund  designated  by  him  as  the  Laiug  fund  can  vest, 
and  the  bequest  is  therefore  void.  1.  The  trustee  named 
is  the  general  synod  of  the  Reformed  Protestant  Dutch 
Church.  Its  powers  are  conferred  and  must  be  measured 
by  the  act  of  its  incorporation.  It  can  exercise  no  others. 
It  is  an  artificial  body  deriving  its  legal  existence  from 
the  statute.  It  is  entirely  a  creation  of  the  statute,  and 
can  only  take  such  property  as  it  is  expressly  authorized 
by  the  statute  to  take.  A  corporation  created  by  the  legis- 
lature has  no  powers  other  than  those  expressly  granted 
it,  and  such  as  are  necessary  to  carry  into  effect  those  that 
are  expressly  granted.  (The  People  v.  Utica  Ins.  Co.j  15 
John.  358,  383.  JV.  Y.  Firemen's  Ins.  Co.  v.  JEltf,  2  Cowen, 
678,  709.  Same  v.  Sturges,  Id.  664,  675.  Botfce  v.  Oity  of 
St.  Louis,  29  Barb.  650,  656.  Salstead  v.  Mayor  of  N.  Z., 
3  C(m9t.  430,  433.    B.  S.  §  3,  tit.  3,  part  1,  aH.  3,  ch.  18.) 

2.  This  incompetency  is  not  removed,  or  in  any  manner 
affected,  by  the  provisions  of  the  Revised  Statutes,  with 
respect  to  corporations.    Section  1,  subdivision  4  of  title 

3,  part  1,  article  3,  chapter  18,  of  the  Revised  Statutes 
declares  that,  '^  Every  corporation,  as  such,  has  power  to 
hold,  purchase  and  convey  such  real  and  personal  estate 
as  the  purposes  of  the  corporation  shall  require,  not  ex- 

*  ceeding  the  amount  limited  in  its  charter.''    It  is  not 
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necessary  for  the  purposes  of  the  general  sjnod^  that  it 
shall  receive  the  property  bequeathed  to  it,  in  the  will 
under  consideration,  as  a  trustee.  Those  purposes  do  not 
require  that  pious,  indigent  young  men  preparing  for  the 
gospel  ministry  in  the  Dutch  church,  shall  be  educated  at 
Rutgers  College,  from  the  income  of  the  fund  which  is 
attempted  to  be  created  by  the  will.  What  is  the  general 
synod  ?  Simply  an  ecclesiastical  body,  or,  more  properly, 
assembly.  Not  a  scientific,  literary,  benevolent,  charitable, 
or  missionary  society.  It  is  not  even  an  organization,  in 
the  general  acceptation  of  the  term.  Its  functions,  duties, 
powers  and  purposes  are  defined  and  specified  by  the  consti- 
tution of  the  church.  By  that  constitution  the  ecclesiastical 
assemblies  of  the  church  are  divided  into  three,  consistorial, 
classical  and  synodical,  and  the  synodical  are  divided  into 
two,  the  particular  and  general  synods.  The  general  synod 
is  a  delegated  body  composed  of  three  ministers  and  three 
elders  from  every  classis.  It  is  the  final  court  of  appeal 
in  judicial  cases,  has  the  control  of  the  theological  semi- 
nary, and  appoints  the  theological  professors,  is  the  chan- 
nel of  correspondence  with  other  churches  and  exercises  a 
general  superintendence  over  the  spiritual  interests  and  con- 
cerns of  the  whole  church.  For  none  of  these  purposes  is 
this  fund,  and  the  disposition  of  it  in  the  manner  directed 
by  the  will,  necessary.  The  persons  for  whose  benefit  the 
fund  is  to  be  dispensed  are  not  those  who  have  entered 
upon  the  regular  theological  course  in  the  seminary,  but 
those  who  have  entered  upon  the  regular  course  of  studies 
in  Rutgers  College,  a  general  literary  institution,  who 
may  leave  the  college  after  they  have  completed  that 
course  or  may  fail  to  pass  the  examination  necessary,  to 
enable  them  to  be  received  as  students  in  the  seminary, 
and  thus  the  ministry  of  the  church  not  receive  any  acces- 
sion to  its  numbers  by  reason  of  this  fund.  3.  The  courts, 
in  deciding  when  bequests  and  devises  to  corporations 
have  been  for  their  purposes,  have  given  a  construction  to 
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the  statute  ;  and  that  constraction  shows  that  this  he- 
quest  is  not  within  the  purposes  of  the  general  synod. 
(Theological  Seminary  of  Auburn  v.  Cole^  18  Barb.  378,  385. 
The  Same  v.  Kellogg,  16  N.  Y.  89.  Wilson  v.  Lj/nt,  30  Barb. 
132.  King  v.  Bundle,  15  id.  146.  Levy  v.  Levi/y  33  -ST.  F. 
123,  124.)  4.  In  the  acts  which  have  been  passed  for  the 
incorporation  of  charitable  and  other  societies  the  legis- 
lature has  exhibited  an  intention  to  confine  every  corpo- 
ration within  strict  limits ;  and  it  is  proper  to  consider 
those  acts  in  connection  with  the  charter  of  the  synod,  as 
throwing  light  upon  the  construction  proper  to  give  to  it, 
and  as  indicating  that  a  strict  construction  is  to  be  applied 
to  the  word  "  purposes."  (LawM  of  1840,  ch.  318.  Laws 
of  1848,  ch.  319.)  5.  The  article  of  the  Revised  Statutes 
with  respect  to  corporations,  not  only  declares  that  every 
corporation  has  certain  powers,  but  in  the  third  section 
expressly  provides  that  in  addition  to  the  powers  enumer- 
ated in  the  first  section,  and  to  those  expressly  given  in 
its  charter,  or  in  the  act  under  which  it  is  or  shall  be  in- 
corporated, no  corporation  shall  possess  or  exercise  any 
corporate  powers  except  such  as  shall  be  necessary  to  the 
exercise  of  the  powers  so  enumerated  and  given.  To  take 
this  bequest  and  dispose  of  it  according  to  the  provisions 
of  the  will,  requires  the  exercise  of  a  corporate  power, 
viz.,  that  the  property  shall  be  held  in  perpetuity  by  the 
synod ;  and  the  third  section,  above  referred  to,  expressly 
prohibits  this,  as  it  is  not  within  the  power  conferred  by  the 
first  sectix)n,  and  is  not  given  by  the  act  of  incorporation. 
It  is  not  authorized  by  the  statute  to  hold  property  for  the 
benefit  of  others.  The  legislature  has  incorporated  it ; 
but  it  possesses  the  privileges  of  a  corporation  only  while 
it  acts  within  its  corporate  powers ;  when  it  exceeds  them 
it  loses  any  privilege  and  prerogatives  that  it  may  have 
as  a  corporation,  and  is  invested  with  no  greater  rights 
than  any  natural  person.  6.  The  general  synod  is  not 
competent,  therefore,  to  take  this  bequest,  either  under 
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its  charter  or  the  provisions  of  the  Revised  Statutes. 
Consequently  no  competent  trustee  has  been  appointed, 
and  this  is  fatal  to  the  validity  of  the  bequest.  ( Wilson 
V.  Ltfnt,  30  Barb.  132.  Voorheea  v.  Presbt/terian  Ghurcky 
17  id.  106.  Owens  v.  Missionary  •  Society  of  M.  E.  Churchy 
14  N.  Y.  406.  Beekman  v.  Bonsor,  23  id.  306,  310.  Phelp's 
jSxecutor  v.  Pondj  Id.  77.  Sherwood  v.  American  Bible  So- 
cietyy  1  Keyesj  561.  Downing  v.  Marshall,  23  i^.  F.  382.) 
7.  The  rule  that  equity  will  not  let  a  trust  fail  for  want 
of  a  trustee,  is  not  applicable  to  this  case,  (a.)  It  applies 
to  cases  of  vacancy  occurring,  not  to  an  original  deficiency. 
{Owens  V.  Missionary  Society,  14  N.  Y.  381.  Phelps  v.  Pond, 
23  id.  77.  Beekman  v.  Bonsor,  Id,  298.)  (6.)  It  applies 
only  to  trusts  in  all  other  respects  valid,  and  cannot  be 
applied  to  cure  an  original  defect  It  does  not  apply  when 
there  is  both  a  jfailure  to  appoint  any  trustee  or  to  appoint 
a  competent  trustee,  and  when  the  beneficiaries  are  indef- 
inite. (1  Jarman  on  Wills,  218.  HiU  on  TrijMeeSy  176, 190. 
BoyU  on  CharitieSj  237.  Ayres  v.  M.  E.  Church,  3  Sandf. 
366.  Sherwood  v  American  Bible  Society,  1  Keyes,  561. 
Story's  EquUy  Jur.  §  1146.) 

nX  The  act  of  incorporation,  or  the  Revised  Statutes, 
conferring  no  power  upon  the  synod  to  take  and  hold  the 
fupd  attempted  to  be  created  in  the  will,  an  authority  to 
do  so  cannot  be  established  by  proof  that  previous  to 
its  incorportion  it  held  certain  funds  and  used  the  income 
for  certain  purposes ;  even  if  among  those  purposes  was 
the  education  of  young  men  for  the  ministry.  The  pow- 
ers given  by  the  charter  and  the  Revised  Statutes  cannot 
be  thus  enlarged.  The  fact  that  as  individuals  the  mem- 
bers of  the  general  synod,  or  the  general  synod  which  was 
then  purely  a  voluntary  association,  may  have  done  cer- 
tain acts,  clearly  cannot  confer  the  right  to  do  the  same 
acts  as  a  corporation,  after  they  have  become  incorpor- 
ated, when  their  charter  does  not  specify  the  doing  of 
those  acts  as  among  the  powers  granted.     They  become 
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by  their  incorporation  a  different  organization,  as  different 
as  two  distinct  persons ;  their  identity  is  changed.  Their 
existence  is  only  sach  an  existence  as  their  charter  gives, 
and  independently  of  the  pnrposes  for  which  that  charter 
creates  them  ^hey  have  no  legal  life,  and  of  conrse,  if  not 
in  existence,  can  exercise  no  power  whatever. 

IV.  As  a  matter  of  fact,  there  is  no  evidence  in  the  case 
that  any  of  the  funds  held  by  the  synod  previous  to  its 
incorporation  partook  in  any  degree  of  the  character  of 
the  fund  attempted  to  be  created  in  the  will  under  con- 
sideration, or  had  any  of  its  distinctive  features. 

V.  The  beneficiaries  named  in  the  will  are  uncertain,  . 
unascertainable  and  undefined ;  and  the  bequest  is  there- 
fore void.  1st.  The  word  pious  is  a  very  indefinite  term. 
The  Romanist,  the  Baptist,  the  Moravian,  the  Lutheran, 
the  Unitarian,  the  Universalist,  the  Dutch  Reformed,  the 
Methodist,  the  Episcopalian,  and  the  Congregationalist, 
all  hold  to  certain  articles  of  religious  belief  different  and 
and  some  instances  hostile  to  those  entertained  by  the 
other,  which  they  consider  essential,  and  the  reception  of 
which  by  an  individual  would  be  a  condition  precedent  to 
his  being  competent  to  receive  from  either  of  them  the 
designation  of  pious.  And  so  if  the  outward  walk  and 
conduct  of  an  individual  are  to  be  the  criterion,  there  will 
be  the  same  diversity  of  opinion  and  judgment.  The  diffi* 
culty  will  not  be  obviated  by  declaring  that  the  belief  of 
those  doctrines  usually  denominated  orthodox  is  requisite 
to  comply  with  this  description ;  for  persons  whose  views 
were  directly  opposite  to  those  termed  orthodox,  have  fre- 
quently led  the  most  beautiful  outward  lives/  and  in  their 
daily  conduct  and  intercourse  with  their  fellow  men,  con- 
stantly exhibited  a  spirit  of  devotion  towards  God  and  of 
charity  towards  mankind.  Who  is  to  say  how  the  stand- 
ard will  vary,  or  that  it  will  not  vary  in  the  future  ?  Is 
the  question  of  piety  to  be  determined  for  all  time  to  come, 
as  far  as  this  fund  is  concerned,  by  the  standard  of  the 
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present)  and  are  all  who  do  not  correspond  with  that 
standard  to  he  forever  excluded  from  its  benefit;  or  is  it  to 
be  a  fluctuating  standard,  changing  with  the  changing 
generations  and  adapting  itself  to  the  views  of  each  suc- 
ceeding age  ?  The  will  is  entirely  silent  upon  all  these 
points.  The  only  light  which  it  throws  upon  the  subject 
is  that  the  recipients  of  the  charity  must  be  pious.  If  the 
synod  is  to  decide  the  point,  how  is  it  to  decide  the  ques- 
tion ?  Is  the  body  to  be  convened  to  pass  its  judgment 
upon  each  separate  case  as  it  arises,  or  is  it  to  frame  some 
arbitrary,  unbending  rule,  and  require  an  exact  corres- 
pondence with  that  rule  in  every  particular,  from  each  in- 
dividual ;  or  is  it  to  repose  that  confidence  in  its  officers, 
and  authorize  them  exercise  a  delegated  discretion  of  the 
discretion  delegated  to  the  synod  ?  The  synod  itself  is  a 
body  annually  changing,  and  its  opinions  with  respect  to 
the  term  pious,  may  vaiy  with  its  change  of  members,  and 
thus  the  question  would  be  still  left  in  the  same  doubt 
and  uncertainty.  Are  the  courts  to  decide  who  is  pious  7 
The  same  uncertainty  still  attaches  to  the  bequest  The 
theological  views  of  the  members  of  the  court  rendering 
the  decision  must  necessarily  be  the  basis  of  that  decision. 
Each  judge  would  be  controlled  by  his  own  understanding 
of  the  term,  and  his  own  interpretation  of  the  holy  scrip- 
tures. The  law  has  fixed  no  definition  of  the  term  pious, 
and  there  is  with  us  no  State  religion.  2d.  Equally  vague 
and  indefinite  is  the  word  ^'indigent."  Indigence,  to  a 
great  extent,  depends  upon  the  habits,  position,  occupation 
and  location  of  the  person.  The  constitutions  of  difierent 
men  vary,  and  their  absolute  necessities  must  be  unavoid- 
ably regulated  by  their  physical  constitutions.  And  thus 
indigence  becomes,  to  a  certain  extent,  a  question  of  the 
physical  constitution  of  the  individual,  and  renders  a 
knowledge  of  that  constitution  and  condition  necessary, 
before  a  correct  decision  can  be  made.  3d.  This  indefi- 
niteness  is  increased  by  the  fact  that  the  testator  has  not 
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restricted  his  bounty  to  persons  residing  in  any  particular 
locality,  or  preparing  for  the  ministry  at  any  particular  in- 
stitution. 4th.  Not  only  are  the  beneficiaries  uncertain, 
but  the  purpose  of  the  trust  is  too  indefinite  and  unde- 
fined to  be  capable  of  judicial  execution.  "What  is  the 
main  purpose  of  the  bequest  ?  To  assist  in  sustaining  the 
Dutch  church,  to  aid  Rutgers  College,  to  support  the  in- 
digent young  men,  or  to  create  a  fund  which  shall  perpet- 
uate the  name  of  the  testator  and  redound  to  the  glory  of 
his  memory  ?  The  will  prescribes  that  the  testator's  name 
shall  be  given  to  the  fund,  and  that  it  shall  be  preserved 
intact,  and  if  possible  augmented,  thus  furnishing  an  argu- 
ment for  the  position  that  the  testator's  object  was  to  erect 
a  monument  for  himself.  It  provides  that  no  part  of  the 
income  shall  be  paid  to  any  recipient  till  he  shall  have 
entered  upon  the  regular  course  of  studies  at  Rutgers 
College,  thus  giving  some  ground  for  the  opinion  that  his 
intention  was  to  supply  students  and  funds  for  a  favorite 
institution  for  all  time,  especially  as  nothing  beyond  a  cer- 
tain sum  named  in'  the  will  is  to  be  applied  to  any  one 
individual,  and  the  advancement  of  any  sum  whatever 
to  any  person,  is  dependent  upon  his  being  a  student 
at  that  institution.  It  limits  the  appropriation  to  those 
who  are  preparing  for  the  gospel  ministry  in  the  Dutch 
church,  thus  furnishing  countenance  for  the  opinion  that 
the  object  of  the  testator  was  the  benefit  of  the  church. 
It  directs  the  income  of  the  fund  to  be  distributed  among 
certain  persons,  thus  affording  a  basis  for  the  conclusion 
that  the  design  of  the  testator  was  to  supply  the  means 
for  their  support  and  assistance.  But  who  is  to  say  which 
was  the  purpose  of  the  will,  and  of  the  testator,  and  which 
is  to  be  executed,  regardless  of  the  others ;  which  is,  in 
any  event,  to  take  precedence,  and  which  to  yield?  How 
is  the  court  to  decide  what  are  proper  expenditures  in  con- 
nection with  the  trust,  and  what  are  improper ;  whether 
the  trustee  is  administering  it  in  such  a  manner  as  the 
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testator  intended;  whether  the  main  purpose  of  the  testa- 
tor  is  being  carried  out,  or  is  being  made  subservient  to 
some  other,  which  was  not  the  main  purpose ;  whether 
this  or  that  act  of  the  trustee  is  effectuating  the  real  intent 
of  the  testator,  or  is  rendering  that  merely  secondary? 
5th.  This  indefiniteness  is  fatal  to  the  validity  of  the  be- 
quest. It  cannot  be  carried  into  execution.  As  a  matter 
of  fact  it  would  be  impossible  to  do  so ;  and  as  a  matter 
of  law  the  courts  have  decided  that  indefiniteness  vitiates 
a  trust.  {Story' 9  Eq.  Juris,  §  179,  a.  1  Jarman  on  WilUj 
par.  323.  Owens  v.  Miss.  So.  M.  E.  Ghuroh,  14  N.  T.  380. 
Bascom  v.  AlberUon,  34  id.  584,  592.  Phdps  v.  Pond,  23 
id.  TI.  Levy  v.  Levy,  33  id.  101.  Trustees  ofBapt  Associa- 
tion V.  Marty  4  Wheat.  1.  Ooddard  v.  Pomeroyy  36  Barb. 
646,  554.) 

VL  This  bequest  cannot  be  upheld  by  invoking  the  aid 
of  the  law  of  "charitable  uses."  That  system  of  juris- 
prudence has  no  existence  in  this  •  State.  The  indefinite- 
ness of  the  beneficiaries  cannot  be  made  certain  by  em- 
ploying that  method  to  ascertain  or  select  them.  Neither 
can  the  want  of  a  competent  trustee  be  thus  obviated. 
"  Charitable  trusts,''  like  all  others,  must  stand  or  fall  by 
their  compliance  with  the  rules  of  the  common  law.  This 
question  is  now  settled  beyond  controversy.  (Bascom  v. 
AlbeHson,  34  IT.  Y.  584.  Levy  v.  Levy,  33  id.  97.  Owens 
V.  Miss.  So.  M.  E.  Cfhurchy  14  id.  398,  399,  403.  Phelps  v. 
Pondj  23  id.  69.  Sherwood  v.  Am.  Bible  Society^  1  KeyeSj 
561.     TaUs  V.  Yatesy  9  Barb.  346.) 

YIL  The  legislature  having  repealed  the  statutes  of 
Elizabeth,  and  the  Court  of  Appeals  having  decided  that 
the  law  of  charitable  uses  is  not  in  force  in  this  State,  the 
bequest  to  the  synod  is  void  for  the  want  of  a  cesUii  que 
trust  in  whom  the  equitable  title  can  vest  It  is  a  prin- 
ciple too  elementary  to  require  the  citation  of  authorities, 
that  it  is  necessary  to  the  validity  of  a  trust,  that  there 
should  be  designated,  or  in  existence,  some  determinate 
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body  or  person  that  can  come  into  court  to  claim  the 
execution  of  the  trust.  This  is  admitted,  even  in  the 
Williams  case.  Judge  Denio  expressly  conceded,  in  his 
opinion,  that  the  second  trust  created  in  that  will  must 
fail  for  this  very  reason,  unless  it  could  be  upheld  by  vir- 
tue of  the  application  of  the  doctrine  of  charitable  uses. 
There  are  here  no  persons  who  can  claim  the  execution 
of  the  trust     (See  point  V.) 

Vni.  The  bequest  is  void  because  the  absolute  owner- 
ship of  the  fund  is  illegally  suspended.  1.  The  Revised 
Statutes  prescribe  that  the  absolute  ownership  of  personal 
estate  shall  not  be  suspended  beyond  two  lives  in  being 
at  the  death  of  the  testator.  In  the  present  case  it  is  sus- 
pended forever.  The  trustee  cannot  dispose  of  the  prop- 
erty, because  it  holds  it  in  trust,  and  not  absolutely,  and 
for  a  class  of  persons,  some  of  whom  are  not  yet  in  exist- 
ence ;  there  is  no  cestui  que  trust  who  can  unite  with  the 
trustee  andthus^dispose  of  the  estate,  because  the  cestuU 
que  trust  are  not  definitely  pointed  out,  and  there  never 
can  be,  by  any  possibility,  cestuis  que  trust  in  existence 
who,  in  conjunction  with  the  trustee,  can  alienate  the 
property  and  confer  a  perfect  title.  The  absolute  owner- 
ship of  property  is  suspended,  when  a  perfect  alienation 
cannot  be  made.  And  in  this  case  there  never  can  be 
any  alienation  of  the  property.  The  directions  of  the 
testator  are  explicit,  that  "  only  the  income  arising  from 
the  iiind,  is  to  be  applied  to  the  purpose  mentioned  "  in 
his  will,  and  that  the  fund  shall  be  kept  invested ;  thus 
expressly,  and  in  terms,  providing  that  the  property  itself 
shall  never  be  disposed  of,  but  shall  be  kept  intact  and 
remain  forever  inalienable.  The  trustee  is  directed  how 
to  use  Ihe  income,  but  the  direction  for  the  use  of  the  prop- 
erty extends  only  to  the  income;  the  principal  is  to  remain 
untouched ;  there  is  no  possible  contingency  under  which 
the  trustee  can  exercise  any  control  over  the  principal, 
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other  than  to  invest  and  keep  it  invested.  The  quality  of 
life  does  not  enter  into  the  limitation  in  any  manner. 
The  testator  has  fixed  his  own  period  (regardless  of  the 
statute)  daring  which  the  absolute  ownership  is  to  be 
suspended,  and  that  period  is  for  all  time  to  come.  This  is 
in  direct  violation  of  the  statute.  2.  Oifts  to  charity,  and 
charitable  uses,  are  within  the  scope  and  meaning  as  well 
as  the  terms  of  the  Revised  Statutes.  The  language  is 
general  and  comprehensive,  and  embraces  any  and  every 
limitation  which  suspends  the  absolute  ownership  and 
power  of  alienation  beyond  the  allowed  period.  (2  B.  S. 
§  1,  title  ^^of  accumulations  of  personal  property.'*  Levy  v. 
Levy,  33  N.  Y.  124-134  Bascom  v.  AlberUon,  34  id,  621. 
Rose  Will  Oase^  in  Court  of  Appeals,  Septemher,  1864  Kii^ 
V.  Bundle,  15  Barb.  139,  145-148.  Yates  v.  Yates,  9  id. 
324,  344,  347.)  3.  The  fact  that  the  general  synod  is  a 
corporation,  cannot  relieve  the  bequest  in  this  instance 
from  the  operation  of  the  statute.  A  corporation  is 
authorized  to  hold  property  in  perpetuity  only  when  the 
property  is  held  for  the  purposes  of  its  incorporation. 
Here  the  real  beneficiary  is  not  the  corporation,  nor  any 
of  the  purposes  of  the  corporation,  but  persons  unknown 
and  not  a  corporate  body  of  any  kind.  The  corporation  is 
merely  the  agent  of  the  testator  to  distribute  his  bounty  to 
individuals,  and  is  to  derive  no  benefit  from  the  fund.  The 
general  act  providing  for  the  incorporation  of  benevolent 
societies  and  enabling  them  to  hold  in  perpetuity,  limits 
that  holding  to  the  purposes  of  their  incorporation,  and 
prohibits  them  from  holding  for  any  other,  thus  clearly 
showing  that  it  was  the  intention  of  the  legislature  to  ex- 
clude corporations  from  holding  in  perpetuity,  except  to 
carry  out  the  very  object  for  which  the  legislature  incor- 
porated them,  and  that  they  are  not  endowed  with  the 
prerogative  of  taking  and  holding  property  in  perpetuity, 
to  be  dispensed  for  purposes  foreign  to  their  existence. 
The   bequest  in  this  case  is   in   every  respect  distinct 
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from  that  of  one  to  a  scientific  or  literary  institution. 
There,  if  the  bequest  is  simply  to  the  institution,  with- 
out any  direction  as  to  the  disposition  to  be  made  of  the 
gift,  there  can  be  no  question  that  it  is  for  the  purposes 
of  the  corporation ;  if  the  bequest  is  accompanied  with 
directions  as  to  the  manner  of  its  application,  to  found  a 
scholarship,  to  support  a  corps  of  teachers,,  to  erect  an 
edifice,  or  to  supply  medical  and  surgical  aid,  each  of  these 
would  be  within  the  respective  purposes  of  the  different 
institutions,  necessary  for  their  existence ;  and  there  could 
be  no  question  that  the  statute  would  not  apply.  In  each 
instance  the  bequest  would  be  brought  within  the  act 
of  incorporation  furnishing  an  express  legislative  excep- 
tion to  the  statute.  It  would  be  to  carry  out  the  purposes 
of  the  institution,  to  assist  in  performing  acts  without 
which  it  could  not  exist,  and  not  merely  to  make  use  of 
it  as  a  convenient  distributing  center  for  supplying  the 
necessities  of  those  whom  the  testator  is  desirous  of  reliev- 
ing. The  immunity  which  a  corporation  enjoys  from  the 
application  of  the  statute  prohibiting  perpetuities  is  con- 
fined to  those  cases  in  which  it  holds  not  only  the  legal 
but  the  equitable  title,  where  it  has  not  only  the  legal  but 
the  beneficial  interest  Here  the  corporation  takes  no 
equitable  interest  in  the  property,  is  to  receive,  manage 
and  invest  the  principal  and  dispense  the  revenue  to  per- 
sons who  are  not  members  of  the  corporation,  not  con- 
nected with  it,  and  who  are  selected  as  the  beneficiaries, 
not  by  the  corporation,  not  because  it  was  incorporated 
for  furnishing  assistance  to  such  persons,  not  because  they 
were  in  existence  when  it  was  incorporated  and  it  was  de- 
sired to  extend  aid  to  them,  not  because  it  is  necessary 
for  the  purposes  of  the  corporation  that  they  .should  be 
assisted,  but  simply  because  a  testator  has  desired  thus  to 
dispose  of  his  property,  and  has  chosen  to  make  the  cor- 
poration the  agent  to  carry  out  his  wishes.  The  most 
elastic  tension  of  the  privileges  conferred  upon  corpora- 
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tions  with  respect  to  holding  in  perpetuity,  cannot  extend 
those  privileges  to  the  present  case.  The  decisions  of  the 
courts  show  plainly  that  it  is  excltided.  (  Williams  v.  WUl^ 
iarm,  4  Seld.  525.  Levy  v.  Xevy,  33  N.  Y.  116,  123.  5a»- 
com  Y.  Albertson^  34  id,  584.  Yates  v.  Yates^  9  Barh.  324^ 
342,  343.     King  v.  RundU,  15  id.  139,  (fee.) 

IX.  This  bequest  is  to  the  general  synod  simply  in  the 
character  of  a  trustee ;  it  has  no  beneficial  interest  in  the 
bequest ;  it  cannot  therefore  take  or  hold  the  property  be- 
queathed to  it  by  the  testator.  It  is  a  well  settled  prin- 
ciple of  law  that  corporations  cannot  act  as  trustees  in 
relation  to  any  matters  in  which  they  have  no  interest. 
{Matter  of  Sowe,  1  Paige^  214.  Levy  v.  Levy^  33  N.  Y. 
97.  King  v.  Bundle,  15  Barb.  139,  146-149.  See  also 
autliorities  cited  under  point  2.)  So  strictly  has  this  doc* 
trine,  that  corporations  cannot  exceed  their  powers,  been 
enforced,  that  it  has  been  held  that  a  corporation  cannot 
be  seised  of  land  for  purposes  foreign  to  its  institution, 
and  that  it  must  exercise  a  power  in  the  very  manner  in 
which  it  is  directed  to  do  so,  or  the  act  is  void.  {Jackson 
V.  Hartwellj  8  John.  422.  Farmers^  Loan  and  Trust  Oo.  v. 
CarroUj  5  Barb.  613,  649.  McSpedon  v.  Mayor  of  N.  F., 
7  Bosw.  601.) 

From  this  there  results  the  following  conclusions,  each 
of  which  is  fatal  to  this  bequest :  1st.  The  bequest  violates 
the  statute  which  prohibits  the  suspension  of  the  absolute 
ownership  of  personal  property  for  more  than  two  lives, 
as  it  is  not  such  a  bequest  as  the  corporation  is  authorized 
to  take  and  hold  in  perpetuity.  2d.  The  synod  not  hav- 
ing the  power  to  take  and  hold  this  property  as  a  trustee, 
there  is  no  person  in  whom  the  bequest  can  vest  at  the 
time  of  the  death  of  the  testator.  The  beneficiaries  are  un- 
known and  unascertained  at  the  time  of  his  death.  It  is 
uncertain  whether  there  were  then  any  such  in  existence, 
and  the  vesting  of  the  interest  in  the  beneficiaries  would 
therefore  be  contingent.    In  the  language  of  Judge  Porter, 
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in  Bascom  v.  AJbertsofiy  "  the  ownership  of  the  fund  is  left 
swinging  in  abeyance."  The  bequest  is  therefore  invalid 
as  contravening  the  law  against  perpetuities,  even  if  that 
law  be  considered  to  extend  no  further  in  respect  to  gifts 
to  charities,  than  to  cases  where  the  bequest  is  contingent. 
{Phelps  V,  Pond  J  23  N.  Y.  77.  Rose  v.  Rose^  in  Court  of 
Appeals^  1864.)  3d.  If  the  decisons  of  the  Court  of  Ap- 
peals in  Phelps  V.  Pondy  Beehman  v.  BonsoVy  Owens  v. 
Missionary  Society  of  M.  E.  Church,  and  Sherwood  v.  The 
American  Bible  Society  be  correct,  that  a  competent  trustee 
must  be  appointed  to  receive  the  title  and  execute  the 
trust,  the  bequest  in  this  case  cannot  be  sustained. 

X  The  testator  not  having  appointed  a  trustee  compe- 
tent to  take  the  fund  and  execute  the  trust,  the  bequest  is 
as  illegal  and  invalid  as  if  it  had  been  made  directly  to  the 
unascertained  and  unascertainable  persons  whom  it  was 
his  design  to  benefit,  or  to  an  unincorporated  society  or 
association.  In  either  case  it  would  be  void,  and  the  prop- 
erty would  go  to  the  next  of  kin.  "Where  there  is  no 
trustee  competent  to  take  at  the  creation  of  the  trust,  the 
court  of  chancery  has  no  jurisdiction  to  uphold  a  bequest 
even  for  charitable  or  religious  purposes.  (Owens  v.  Miss. 
Society  of  M.  E.  Church,  14  N,  T.  380.  Beekman  v.  Bonscr^ 
23  id.  298.) 

XL  There  is  here  a  virtual  direction  for  an  illegal  accu- 
mulation of  the  interest  and  income  of  personal  property. 
The  testator  has  specified  that  '^  any  sum  not  exceeding 
$500  may  be  applied  annually,  from  said  income,  to  or 
towards  the  support  and  education  of  each  one  of  such 
young  men  to  whose  support  and  education  any  part  of 
said  income  may  be  applied."  He  has  thus  fixed  a  limit 
beyond  which  the  trustee  cannot  go;  but  he  has  not 
directed  that  the  whole  income  shall  be  expended  in  each 
year ;  neither  has  he  fibbed  any  amount  below  which  the 
trustee  shall  not  reduce  the  appropriation  to  each  person. 
There  may  be  no  indigent  pious  young  men  studying  for 
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the  ministry  in  the  Dutch  church  at  Rutgers  College  in 
some  particular  year,  or  there  may  not  be  a  sufficient  num- 
ber to  absorb  the  whole  income,  under  the  scale  indicated 
by  the  testator ;  or  there  may  be  no  persons,  for  some  time 
to  come,  who  will  correspond  to  all  the  requirements  of 
the  synod  as  to  piety.  There  are  thus  here  three  prob- 
able contingencies  in  which  the  income  must  accumulate, 
and  there  is  no  direction  to  the  trustees  to  expend  the 
whole  income  every  year.  In  addition,  the  testator  pro- 
vides for  a  further  accumulation  and  addition  to  the  fund, 
by  requesting  that  any  person  who  shall  have  received  any 
thing  from  the  fund,  and  shall  thereafter  be  able  to  refund 
the  moneys  which  he  has  received,  or  any  part  thereof, 
will  pay  the  same  to  the  synod,  and  directing  the  sum  so 
paid  to  be  added  to  the  principal.  By  these  different 
means  the  principal  in  time  might  be  increased  to  a  great 
extent ;  and  it  is  evident  that  the  testator  had  in  view  the 
increase  and  accumulation  of  the  Laing  fund,  if  possible. 
This  direction  for  an  accumulation,  and  the  implied  direc- 
tion for  an  accumulation  in  the  different  cases  mentioned 
heretofore  under  this  head,  are  void,  as  being  in  contra- 
vention of  the  statutes  of  this  State  in  Respect  to  accumu- 
lations. No  accumulations  are  valid  except  in  behalf  of 
minors.  The  accumulations  which  have  been  enumerated 
as  probable,  and  almost  certain  to  occur  from  the  income 
of  the  fund,  irrespective  of  any  money  that  may  be  repaid 
by  those  who  have  received  aid  therefrom,  are  a  part  of 
the  trust,  cannot  be  separated  from  it  without  changing 
the  whole  character  of  the  trust,  and  framing  a  new  will 
for  the  testator,  and  they  necessarily  vitiate  the  whole 
trust.  The  testator's  idea  was  to  create  a  fund  that  should 
be  perpetually  growing,  and  should  be  a  monument  of  his 
munificence,  continually  increasing  in  amount;  and  this  is 
not  permitted  by  the  law  of  this  State. 

Xn.  The  direction  in  the  third  clause  of  the  will,  to 
pay  the  residue  of  the  income  of  820,000  to  the  general 
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synod  of  the  Reformed  Protestant  Dutch  Church,  and  after 
the  death  of  Catherine  E.  Heermance  and  "William  L. 
Laing,  to  pay  the  principal  sum  of  said  920,000  to  said 
synod,  is  illegal  and  void,  for  the  reasons  already  stated 
in  the  previous  points.  It  is  liable  to  all  the  objections 
contained  in  those  points  vrith  respect  to  the  direct  bequest 
to  the  synod. 

Xni.  The  decision  of  the  court  below  in  admitting  the 
testimony  as  to  the  amount  of  the  property  held  by  the 
general  synod,  and  in  overruling  the  various  objections  to 
the  introduction  of  the  same  by  the  counsel  for  the  synod, 
was  correct.  The  evidence  was  pertinent,  material  to  the 
case  and  decisive  of  the  issue,  (see  point  I ;)  and  it  would 
have  been  a  manifest  error  to  have  excluded  it. 

AiV.  The  decision  of  the  court  below,  excluding  the 
evidence  offered  by  the  counsel  for  the  synod,  to  prove 
that  at  all  times  there  were  more  applicants  for  the  use  of 
the  funds  in  the  hands  of  the  synod  than  there  is  money 
to  maintain  them ;  or,  in  other  words,  that  the  income  of 

•the  fund  for  the  study  of  the  ministry  is  not  sufficient  to 
support  the  applicants  who  desire  to  enter  upon  their 
studies,  was  correct  The  testimony  was  entirely  foreign 
to  the  issue.     It  could  throw  no  light  upon  the  legality 

'  of  the  bequest ;  that  is  a  question  of  law,  not  of  fact. 
"Whether  the  applicants  for  the  use  of  funds  now  held  by 
the  synod  or  any  other  body,  or  person,  have  been  many 
or  few,  cannot  aid  the  court  in  determining  whether  the 
provisions  of  the  will  of  James  B.  Laing  are  legal  or  ille- 
gal; whether  the  synod  is  authorized  to  act  in  the  naked 
capacity  of  a  trustee  where  it  has  no  beneficiary  interest ; 
whether  any  definite  cestui  qtie  trust  has  been  named  by 
the  testator,  or  whether  the  execution  of  the  trust  would 
involve  the  violation  of  any  statute  of  the  State. 

XV.  Each  and  all  of  the  exceptions  filed  by  the  general 
synod  to  the  findings  of  the  court  below,  are  untenable. 
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XVX  The  refusal  of  the  court  below  to  find  the  re- 
quests of  the  counsel  for  the  general  synod  was  correct. 

XVn.  If  the  court  below  has  omitted  to  find  any  ques- 
tion of  fact  involved,  the  remedy  is  not  an  exception,  but 
a  motion  to  have  the  finding  corrected ;  the  omission 
(even  if  there  be  one)  cannot  be  considered  on  an  appeal 
from  the  judgment  (Sharp  v.  Wright^  35  Barb,  236.  Niks 
V.  PricBy  23  Hoto.  Pr,  473.  ManUy  v.  /nt.  do.  of  North 
Americay  1  Lansing ^  20.) 

XVni.  The  testator  has  endeavored  to  divert  his  prop- 
erty from  its  natural  channel,  has  placed  those  joined  to 
him  by  the  ties  of  relationship  upon  the  same  level,  in  the 
amount  bestowed  upon  them,  with  the  nameless  indigent 
young  men  referred  to  in  his  will.  The  court  should  not 
permit  this  purpose  to  be  accomplished,  and  this  property 
to  pass  into  the  hands  and  under  the  control  of  an  over- 
grown corporation,  unless  some  imperative  rule  of  law  so 
requires.  There  is  no  such  rule,  and  the  judgment  of  the 
court  below,  declaring  the  controverted  provisions  of  the 
will  invalid,  and  directing  the  property  to  be  distributed 
among  the  next  of  kin  of  the  deceased,  should  be  affirmed, 
with  costs  of  the  appeal  to  be  paid  by  the  appellant. 

By  the  Courts  Cardozo,  J.  It  is  a  mistake  to  suppose 
that  the  law  of  trusts  has  any  application  to  this  case. 
There  is  but  one  trust  created  by  the  will,  viz.,  the  one 
mentioned  in  the  third  clause,  and  upon  that  no  question 
arises  here,  and  its  only  relevancy  is  so  far  as  it  tends  to 
confirm  the  view  that  the  fifth  clause  does  not  and  was 
not  intended  to  create  any  trust 

The  third  clause  shows  that  the  testator  was  well  ad- 
vised as  to  the  proper  language  to  be  employed  when  the 
bequest  was  to  be  held  in  trust ;  and  that  he  did  not  use 
similar  phraseology  in  the  fifth  clause,  goes  only  to  show 
that  the  devise  therein  mentioned  was  not  intended  by 
him  to  be  construed  otherwise  than  by  its  terms  he  haa 


NEW  YORK— FEBRUARY,  1871.  489 

Rainey  v,  Laing. 

expressed  it.  By  that  clause  (5th)  the  testator  gave  the 
property  to  the  general  synod  of  the  Reformed  Dutch 
Church,  "  to  be  applied  to  the  support  and  education  of 
pious  and  indigent  young  men  preparing  for  the  gospel 
ministry  in  that  church ;"  a  purpose  which  was,  in  the 
Jiighest  and  holiest  sense,  both  '^  religious  and  charitable." 
The  devise  is  absolute  in  its  terms ;  no  condition  what- 
ever is  imposed.  That  the  testator  declares  that  he  gives 
the  property  to  the  synod  for  one  of  the  only  purposes 
to  which  by  law  it  could  appropriate  its  property,  cer- 
tainly should  not  defeat  his  pious  and  charitable  design. 
The  statute  incorporating  the  synod  expressly  provides 
that  its  property  shall  not  be  appropriated  to  any  other 
than  religious  and  charitable  purposes;  and  all  that  the 
testator  has  done  is  to  say  the  same  thing.  As  the  fee 
vests  absolutely  in  the  synod,  there  can  be  no  doubt  of  the 
vfilidity  of  this  provision  of  the  will. 

The  question  whether  the  property,  with  that  which  the 
synod  now  holds,  would  exceed  in  amount  the  sum  to 
which  its  charter  restricts  it,  cannot  be  tried  in  this  action. 
That  question  is  not  to  be  determined  collaterally,  but 
only  in  a  direct  proceeding  by  the  State.  The  condition 
imposed  in  the  act  of  incorporation  is  not  against  taking^ 
but  against  taking  and  holding.  {See  Runyan  v.  Oostery 
14  PeterSj  128,  and  cases  there  reviewed,)  The  corporation, 
therefore,  can  take.  Whether  it  can  hold,  is  another 
question,  not  necessary  nor  proper  in  this  collateral  way 
to  be  considered ;  which  is  purely  one  of  public  policy, 
with  which  individuals  have  no  concern,  but  in  which  the 
State,  as  the  sovereign,  is  alone  interested,  and  which  it 
may  either  raifee  or  waive,  according  to  its  pleasure,  (jffwm- 
hert  V.  Trinity  Churehy  24  Wend,  630.  Bogardus  v.  Trinity 
Churchy  4  Sandf.  Ch.  758.  In  re  Bef.  Pres.  Churchy  7  How. 
Br.  476.  Trustees  of  Vernon  v.  jEftZb,  6  Qowen^  23.  All 
Saints  Church  v.  Lovetty  1  HaXLy  191.  AngeU  dk  Ames  on 
Corp.  746,  747,  and  cases  there  cited,) 
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The  judgment  of  the  special  term  should  be  reversed, 
and  judgment  ordered  in  accordance  with  this  opinion. 
(Udmomtan  v.  McLoud^  dtc.j  16  N.  Y.  543.) 

Judgment  reversed. 

[First  Dbpabtmbvt,  Obvbral  Tbbm,  at  New  Tork,  February  7,  1871. 
Jngrahmn^  P.  J.,  and  CardoBo^  Justice.] 
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Hancock  v%.  Gomez  and  others. 

« 

An  agent,  having  received  money  for  the  use  of  his  principal,  is  bound  to  pay 
it  over  to  him,  and  has  no  right  to  return  it  to  the  person  from  whom  he 
received  it. 

He  cannot  dispute  the  title  of  his  principal,  by  setting  up  an  adverse  title  in 
a  stranger. 

• 

OK  July  26, 1862,  at  Maiaga,  Spain,  the  plaintiff  obtained 
from  James  H.  Hewitt,  master  of  the  bark  Reindeer^ 
belonging  to  W.  A.  Sale  &  Co.  of  New  York,  an  order  on 
said  Sale  &  Co.  for  the  payment  to  the  plaintiff  of  9176.33^, 
balance  of  wages  due  one  John  H.  Hanson,  as  mate  of  said 
bark,  which  order  the  plaintiff  subsequently  sent  to  the 
defendants,  with  a  direction  to  Sale  &  Co.  to  pay  said 
amount  to  the  defendants,  written  thereon  and  signed  by 
the  plaintiff,  and  which  the  defendants  received,  and  col- 
lected of  Sale  k  Co.  the  amount  of  money  therein  men- 
tioned, and  gave  a  receipt  therefor,  and  placed  it  to  the 
plaintiff's  credit,  and  acknowledged -to  the  plaintiff  that 
they  had  received  it.  Some  two  or  three  months  after 
said  payment  to  the  defendants,  a  woman  calling  herself 
Mrs.  John  H.  Hanson,  and  claiming  to  be  the  widow  of 
said  Hanson,  came  to  Sale  &  Co.  and  claimed  that  she 
was  entitled  to  said  money ;  whereupon  William  A.  Sale, 
of  said  firm  of  Sale  &  Co.,  went  to  the  defendants,  and 
they  paid  the  money  back  to  him,  and  he  paid  it  to  licr. 
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Said  woman  presented  no  letters  of  administration,  or 
other  evidence  of  her  authority  to  collect  said  money, 
other  than  her  own  declarations,  and  those  of  a  woman 
with  her  whom  she  called  her  mother.  Said  "William  A. 
Sale  had  never  seen  either  of  these  women,  until  they 
came  and  claimed  this  money.  There  was  no  evidence  in 
the  case,  of  the  death  of  said  Hanson.  Some  time  in  April, 
1863,  a  demand  of  said  sum  of  money  was  made  of  the 
defendants,  on  behalf  of  the  plaintiff,  and  payment  thereof 
refused. 

On  the  foregoing  facts,  the  court  directed  the  jury  to 
find  a  verdict  for  the  defendants,  and  the  plaintiff  appealed 
from  the  judgment  entered  on  said  verdict. 

J.  H.  &  B,  F,  WatsoTiy  for  the  appellant. 

L  The  defendants  received  the  money  in  question  as 
the  agents  of  the  plaintiff,  and  therefore  had  no  right  to 
set  up  the  adverse  title  of  a  third  party  thereto ;  and  their 
payment  thereof  to  Sale  &  Co.  amounted  to  a  conversion 
thereof  (Story  an  Agency^  8  217.  Start/  an  Bailm.  §  110. 
Holl  V.  Oriffiny  10  Bing.  246.  Harman  v.  Anderion^  2  Camp. 
243.  Stanard  v.  Dunkin^  Id,  344.  Dixon  v.  Hamandj 
2  B.d  Aid.  310.  Gosling  v.  Bimie,  7  Bing.  339.  White  v. 
BartleUy  9  id.  378.  Boberta  v.  Ogilht/,  9  Price,  269.  Hard- 
man  V.  WiUcochy  9  Bing.  378,  n.  Kieran  v.  SandarSy  6  Ad. 
dt  El.  515.  Hawe%  v.  Watson^  2  Bam.  dt  Cress.  540.  Paley 
on  Agency,  by  Lloydy  80,  81.  Id  53.  Smith  Comp.  Merc. 
Law,  ch.  5,  p.  94,  §  2,  Zd  ed,  1843.  Holbrooh  v.  Wight,  24 
Wend,  169.  Boss  v.  Ourtiss,  31  N.  Y.  606.  Murray  v.  Van- 
derbilt,  39  Barb.  140.  MerriU  v.  Millard,  10  Bosw.  309.) 
The  only  exception  is  when  the  principal  has  obtained  the 
property  fraudulently  or  tortiously  from  such  third  person, 
(Hardman  v.  WiUcock,  9  Bing.  378,  n ;  Taylor  v.  Plumer, 
ZM.dk  Selw.  562 ;)  and  that  is  not  shown,  or  attempted 
to  be  shown,  in  this  case.  The  person  by  whom  the  money 
was  claimed  in  this  case,  and  to  whom  it  was  paid  by  Sale 
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&  Co.,  after  they  received  it  back  from  the  defendants, 
showed  no  authority  whatever  to  receive  it  There  is  no 
evidence  whatever  that  she  was  the  widow  of  Hanson,  and 
it  was  not  even  shown  that  Hanson  was  dead.  Again ; 
even  assuming  that  she  was  the  widow  of  Hanson,  yet 
there  is  no  evidence  that  she  was  authorized  to  administer 
on  his  estate.  She  produced  no  letters  of  administration  ; 
consequently  her  right  could  not  have  been  superior  or 
equal  to  that  of  the  plaintiff,  who  was  in  the  constructive 
possession.  At  common  law,  the  real  estate  of  an  intestate 
goes  to  his  heirs;  the  personal  to  his  administrators. 
{Coke  2  In9t  398.  1  Bouv.  Law  Die,  p,  83,  Administration. 
2  Black  Com.  494.  1  WiUiama'  Ex.  330.)  She  could  not 
^  have  sued  to  recover  this  money.  {Dayton  on  Swrrogateiy 
251-253.) 

Beebe^  Beam  dk  Bonohue^  for  the  respondents 

By  the  Courtj  Cardozo,  J.  The  money  for  which  this 
action  was  brought  was  collected  by  Gomez,  Wallis  &  Co., 
by  authority  of,  and  as  agents  for,  the  plaintiff,  and  they 
acknowledged  that  they  had  so  collected  it,  both  by  their 
accounts  rendered,  and  by  their  letter  to  the  plaintiff  of 
October  7, 1862.  Having  so  received  the  money,  they  had 
no  right  to  return  it  to  Sale  &  Co.  They  cannot  dispute 
the  title  of  their  principal,  by  setting  up  an  adverse  title 
in  a  stranger.  {Murray  y,  VanderbUt,  39  Barb.  140.  Bois 
V.  Curti8s,  31  N.  T.  606.) 

The  ruling  below  was  therefore  erroneous,  and  the 
judgment  should  be  reversed  and  a  new  trial  ordered ; 
costs  to  abide  the  event 

[FiBST  Dbpabtkbitt,  Gbnbbal  Tbbm,  at  New  Tork,  Februaiy  7,  1871. 
Ingraham^  P.  J.,  and  Cardom  and  Q$o,  O,  Barnard,  Justices.] 
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Dbvob  v8.  Brandt  and  Samubls. 

Upon  a  motion  to  dismiss  the  complainti  at  the  trial,  the  grooDds  should  be 
stated,  so  that  the  sapposed  defect  may  be  obyiated  by  proof,  at  the  time. 

Mere  delay  by  a  creditor  in  entering  judgment,  or  issuing  an  execution,  is  not 
sufficient  to  warrant  any  finding  of  collusion,  so  as  to  defeat  a  purchase 
made  by  the  Judgment  creditor,  at  a  sheriflf's  sale  under  the  execution. 

THIS  is  an  action  for  claim  and  delivery  of  goods  of  the 
valae  of  1(606.91.  The  defendant  Brandt  alone  an- 
swered. In  his  answer  he,  first,  denied  each  and  every 
allegation  in  the  complaint,  and  by  his  eecond  answer,  he 
alleged  that  the  plaintiffs  sold  and  delivered  the  goods  and 
chattels  in  the  complaint  mentioned  to  George  Samuels, 
the  other  defendant,  on  a  credit,  and  that  the  plaintiffs 
herein,  prior  to  the  commencement  of  the  present  action, 
had  instituted  an  action  by  the  service  of  a  summons  and 
complaint  against  said  Samuels,  for  the  recovery  of  the 
price  of  said  goods  in  that  action  claimed  to  have  been 
sold  and  delivered  to  said  Samuels,  at  prices  agreed  on,  and 
which  said  goods  were  the  identical  goods  claimed  herein, 
and  that  issue  has  been  joined  in  said  action,  and  the 
same  was  still  pending  and  undetermined.  3d.  The  de- 
fendant, for  further  answer  and  defense  alleged:  That 
a  long  time  prior  to  the  commencement  of  this  action, 
the  goods  claimed  herein  were  sold  at  public  auction  in 
the  city  of  New  York,  as  the  property  of  said  Samuels, 
and  the  defendant  purchased  at  that  sale  the  said  goods 
and  chattels,  he  having  been  the  highest  bidder  for  the 
same  at  said  sale,  and  that  he  had  since  then  owned  the 
same,  and  until  deprived  thereof  by  the  plaintiffs  herein. 
Wherefore  the  defendant  demanded  judgment  against  the 
plaintiffs,  that  the  complaint  be  dismissed,  and  that  the 
said  goods  and  chattels  might  be  adjudged  to  belong  to 
him,  &c. 

On  the  trial,  no  evidence  was  offered  to  support  the 
second  defense;  and  the  only  evidence  to  support  the 
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third  came  from  the  plaintiffs.  The  following  facts  ap- 
peared on  the  trial,  which  took  place  before  Justice  Bar- 
NABD  and  a  jury.  The  goods  in  question  were  sold  by 
the  plaintiffs  to  the  defendant  Samuels,  October  25,  1866, 
and  delivered  between  that  day  and  November  8,  1866. 
Nothing  was  said  about  terms  of  credit.  On  March  13, 
1865,  Samuels  was  sued  in  this  court  by  the  defendant 
Brandt,  for  $3345,  upon  an  indebtedness  running  back  to 
March,  1863.  This  action  was  pending  at  the  time  of  the 
sale  and  delivery  of  the  goods  in  suit  by  the  plaintiffs  to 
Samuels,  who  concealed  that  fact  from  the  plaintiffs.  No 
defense  was  made  by  Samuels  to  that  action ;  and  on  the 
7th  of  November,  1866,  more  than  twenty  months  after 
the  service  of  the  summons  and  before  the  delivery  of  the 
plaintiffs'  goods  was  completed,  judgment  by  defetult  was 
entered  therein  for  34078.84,  and  on  the  same  day  an  exe- 
cution on  that  judgment  was  issued  to  the  sheriff  of  the 
city  and  county  of  New  York,  upon  which  the  sheriff 
levied  upon  and  sold  the  goods  in  suit,  and  made  altogether 
on  the  execution  $2712.79,  returning  it  nulla  bona  as  to 
the  residue,  thus  demonstrating  Samuels'  insolvency  to 
the  extent  of  $1971. 

The  defendant's  counsel  moved  to  dismiss  the  com- 
plaint, which  motion  was  denied,  and  he  excepted.  No 
testimony  was  offered  by  either  defendant.  The  jury 
found  a  verdict  for  the  plaintiffs.  The  defendant's  counsel 
moved  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
minutes,  which  motion  was  denied,  and  he  excepted.  The 
defendant  Brandt,  before  the  entry  of  judgment,  appealed 
from  the  order  denying  a  new  trial.  He  did  not  appeal 
from  the  judgment. 

0,  Bainbridge  Smithy  for  the  appellant. 

1.  The  delivery  of  the  goods  by  the  plaintiffs  to  George 
Samuels  was  absolute  and  unconditional,  and  the  title 
thereto  vested  in  the  buyer,  Samuels.     This  fact,  being 
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undispated,  became  a  question  of  law,  and  the  coart  erred 
in  not  dismissing  the  complaint,  as  requested,  and  to 
which  refusal  an  exception  was  taken.  (Lupin  v.  MarUj 
6  Wend.  77.  Smith  v.  Lynes^  5  N.  Y.  41.  Decker  v.  ^wr- 
nm,  14  id.  617,  668.  Smith  v.  Denme,  6  Pick.  266.)  In 
Lupin  Y.  Maricy  (supra,)  it  is  held  that  "  where  goods  are 
sold  for  which  notes  are  to  be  given,  and  the  property  is 
subsequently  delivered  by  the  vendor  without,  at  the  time, 
requiring  the  notes  or  annexing  any  condition  to  the  de- 
livery, such  delivery  is  a  waiver  of  the  obligation,  which 
otherwise  the  vendee  must  have  complied  with  before  he 
could  have  demanded  the  goods,  and  the  vendee  becomes 
the  absolute  owner."  In  Smith  v.  Lynea^  (5  N.  Y.  41,)  it  is 
held  that  where  goods  sold  to  be  paid  for  on  delivery  by 
notes,  are  delivered  to  the  purchaser,  without  the  notes 
being  given  or  demanded,  the  presumption  is,  that  the 
condition  is  waived,  and  that  a  complete  title  vests  in  the 
purchaser.  In  Smith  v.  Dennie^  (6  Pick,  266,)  cited  with 
approval  in  5  N.  Y,  41,  the  sale  was  on  the  express  con- 
dition that  the  vendee  should  give  an  indorsed  note  for 
the  price,  and  the  goods  were  delivered  by  the  clerk  of 
the  vendor  to  the  vendee  without  any  express  condition, 
and  remained  in  the  possession  of  the  vendee  for  eight 
days,  during  which  time  no  claim  was  made  by  the  vendor 
for  th^  notes  or  goods,  when  they  were  attached  by  a 
creditor  of  the  vendee;  it  was  held  that  there  was  a 
waiver  of  the  condition,  and  a  verdict  to  the  contrary  was 
set  aside.  1.  In  the  case  at  bar,  there  never  was  any  con- 
dition as  to  the  sale  or  delivery  of  the  goods.  The  sale 
was  complete  and  the  delivery  absolute ;  and  the  question 
is  one  of  law.  (Smith  v.  Dennie^  6  Pick.  266.)  2.  Where 
any  doubt  arises,  as  to  the  intention  with  which  the  de- 
livery is  made,  it  is  a  question  of  fact  for  the  jury ;  in 
such  case  the  burden  of  proof  rests  upon  the  vendor. 
(Smith  V.  Lynesy  5  N.   Y.  41.)     3.  The  vendors  having 
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failed  to  show  that  the  delivery  of  the  goods  was  condi- 
tional.     The  coart  erred  in  not  dismissing  the  complaint. 

n.  The  court  erred  in  leaving  to  the  jary  the  question 
whether  the  defendant  Samuels,  did  not  league  with  the 
defendant  Brandt,  in  procuring  the  judgment  with  a  de- 
sign to  deprive  the  plaintifiPs  of  their  property ;  as  there  is 
no  testimony  tending  to  prove  any  such  fact  if  so  found 
by  the  jury ;  and  in  not  charging  as  requested,  ^^  there  being 
no  proof  of  any  collusion,  the  jury  are  not  to  infer  it" 
1.  Fraud  cannot  be  presumed,  but  must  be  conclasively 
proved.  The  evidence,  though  it  may  be  circumstan- 
tial  and  presumptive,  must  be  strong  and  cogent,  such  as 
to  satisfy  a  man  of  sound  judgment  of  the  truth  of  the 
allegation.  {Henry  v.  Henrys  8  Barh.  588.  Averill  v.  JFiB- 
iams^  1  Denioj  601.)  2.  A  new  trial  will  be  granted,  on 
the  ground  that  the  judge  submitted  to  the  jury  to  determ- 
ine upon  a  fact  as  to  which  there  was  no  evidence  before 
them.  {Harris  v.  Wihon^  1  Wenid.  511.)  3.  Although 
fraud  is  a  question  of  fact  for  a  jury  to  determine,  still  it 
is  a  question  of  law  whether  the  evidence  tends  to  estab- 
lish fraud  or  not.  {Qage  v.  Parker ^  25  Barh.  145.  Erwin 
V.  Voorhees,  26  id.  130.) 

IIL  The  defendant  Brandt  became  lawfully  possessed 
of  the  property ;  no  demand  of  it  was  made  of  him,  and 
therefore  this  action  cannot  be  maintained  against  him,  as 
no  one  can  be  subjected  to  an  action  in  respect  to  personal 
property  in  his  possession,  where  it  was  received  by  de- 
livery to  him  without  personal  wrong  on  his  part,  until  he 
has  refused  to  deliver  it  to  the  true  owner  upon  a  lawful 
demand.  {Stevens  v.  Hyde,  32  Barb.  171, 181.  Bliss  v.  Cot- 
tie,  Id.  322.  Howell  v.  Kroossy  4  H.  D.  Smith,  357.  N.  T. 
Car  Oil  Co.  v.  Richmond,  19  How.  505.     S.  0.,  6  Bosw.  213.) 

IV.  It  is  submitted  that  in  no  aspect  of  the  case  can  the 
verdict  rendered  in  this  action  be  maintained,  and  a  new 
trial  must  be  granted.  1.  The  delivery  of  the  property  by 
the  plaintiffs  to  the  defendant  Samuels  was  absolute  and 
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unconditional.  2.  There  was  no  fraad;  and,  3.  IN'o  de- 
mand made  of  Brandt,  who  became  lawfully  pogsessed  of 
the  property 

A.  B.  Dyetty  for  the  respondents. 

L  The  judge  properly  denied  the  motion  for  a  dismissal 
of  the  complaint  1.  On  the  facts  proved,  especially  in 
the  absence  of  any  explanation  on  the  part  of  the  defend- 
ants, there  was  evidence  from  which  the  jury  had  a  right 
to  find  that  Samuels  was  guilty  of  fraud  in  the  purchase 
of  the  goods  from  the  plaintiffs,  even  had  they  been  ex- 
pressly bought  on  credit  (King  v.  PhiUipSy  8  Bosiv.  603. 
Brown  v.  Montgomery^  20  N,  T.  287.  Nichols  v.  Michael, 
23  N.  Y.  264.)  2.  Brandt,  as  a  judgment  creditor  for  a 
precedent  debt,  was  not  a  bona  fide  purchaser  for  value,  so 
as  to  get  any  better  title  than  Samuels  got  to  the  goods. 
Acker  v.  Oampbellj  23  Wend.  372.)  3.  But  if  it  were  neces- 
sary to  prove  that  Brandt  and  Samuels  colluded  to  subject 
the  plaintiffs'  goods  to  Brandt's  execution,  there  was  suffi- 
cient evidence  to  warrant  the  jury  in  finding  that  such 
collusion  existed.  4.  The  motion  for  dismissal  was  gen- 
eral, as  to  both  defendants,  and  no  ground  was  specified. 

n.  IN'o  error  was  committed  against  the  defendants  in 
any  part  of  the  judge's  charge.  Its  only  fault  was  being 
too  favorable  to  them. 

By  the  Court,  Ingraham,  P.  J.  The  motion  for  a  dis- 
missal of  the  complaint  was  denied.  No  grounds  are 
stated  in  the  case.  The  defendant  now  claims  that  it 
should  have  been  granted,  because  there  was  no  proof  of 
demand,  before  action.  That  objection  should  have  been 
stated  on  making  the  motion.  It  might  have  been  obvi- 
ated by  proof  at  the  time.  (Newton  v.  Harris,  6  N.  Y.  345. 
Binsse  v.  Woody  37  id,  526.)  There  was  not  sufficient  evi- 
dence of  collusion  between  Brandt  and  Samuels  to  warrant 
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sabmitting  that  question  to  the  jary.  The  defendant's 
coansel  asked  the  judge  to  charge  the  jury  that  there 
being  no  proof  of  collusion  between  these  defendants^  the 
jury  could  not  infer  such  collusion  in  reference  to  the 
judgment  offered  by  the  plaintiff  in  evidence.  That 
action  was  by  Brandt  against  Samuels,  for  93345,  com- 
menced in  March,  1865.  Judgment  was  entered  in  'No- 
vember,  1866,  and  execution  issued  the  same  day.  Mere 
delay  in  entering  judgment  or  issuing  execution  can  never 
by  itself  be  considered  sufficient  evidence  to  charge  the 
party  as  in  collusion  with  debtors.  It  is  not  at  all  unusual 
for  creditors  to  wait,  before  issuing  execution,  until  they 
find  their  debtor  in  possession  of  property.  Such  delay, 
unaccompanied  by  other  evidence,  is  not  sufficient  to  war- 
rant any  finding  of  collusion,  so  as  to  defeat  a  purchase  by 
the  creditor  at  a  sheriff's  sale  under  the  execution.  I 
think  the  justice  should  have  instructed  the  jury  as  re- 
quested, on  this  point. 

Judgment  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event. 

[First  Dbpabtkbkt  Oenbbal  Tbrx,  at  New  Tork,  Febroaiy  7,  1871. 
Jngrahamt  P.  J.,  and  CardozOj  Justice.] 


•  •  • 


John  E.  Hubbbll  vi.  Pauline  Yon  Sohobning  and  Emil 

Von  Schoenino. 

It  is  well  settled,  in  this  State,  that  a  court  of  equity  will  not  disregard  time, 
and  decree  a  specific  performance  of  a  contract  for  the  sale  of  real  estate, 
at  the  suit  of  a  party  in  default ;  unless  he  not  only  applies  promptly,  but 
has  a  reasonable  excuse  for  not  performing  on  the  contract  day. 

The  defendants,  who  had  agreed  to  sell  a  lot  of  land  to  the  plaintiff,  were  at 
the  place  agreed  on,  on  the  day  appointed,  for  the  purpose  of  passing  the 
title,  and  waited  the  whole  business  day,  ready  to  complete  the  sale,  bat 
the  plaintiflTwas  not  ready,  on  his  part,  and  did  not  appear.    There  was  no 
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pretext  of  any  fhiad  or  deceit  having  been  practised  upon  him  by  the 
defendants,  and  the  only  excuse  that  he  offered  having  been  found  not  to 
be  true,  upon  conflicting  evidence ;  it  was  hM  that  a  judgment  of  dismissal, 
entered  in  an  action  brought  by  the  purchaser  for  a  specific  performance, 
could  not  be  disturbed. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  at  a 
special  term  dismissing  the  complaint 

The  action  was  brought  by  the  plaintiff  to  compel  the 
specific  performance  by  the  defendants,  as  vendors,  of  a 
contract  for  the  sale  of  lands.  The  action  was  tried  at 
special  term,  before  Justice  Ingraham,  who  found  the 
following  facts : 

1st.  That  on  the  24th  day  of  December,  1667,  the  de- 
fendants and  the  plaintiff  made  and  entered  into  an  agree- 
ment, in  writing,  by  which  the  defendants  agreed  to  sell 
and  convey  to  the  plaintiff  certain  real  estate  in  said  com- 
plaint mentioned  and  described,  for  the  sum  of  $1950,  on 
the  plaintiff  paying  to  the  defendants  said  sum,  at  the  time 
and  in  the  manner  specified  in  said  complaint,  (viz.,  350 
on  the  signing  of  the  agreement,  $1180  on  the  24th  of 
January,  1868,  and  the  balance  by  assuming  the  payment 
of  a  certain  mortgage  then  on  said  premises.) 

2d.  That  the  place  appointed  for  the  performance  of  said 
contract  was  the  office  of  Z.  W.  Butcher,  the  attorney  for 
the  defendants,  on  the  24th  day  of  January,  1868. 

3d.  That  the  day  before  that  appointed  for  such  per- 
formance, the  plaintiff  applied  to  such  attorney  for  an 
extension  of  the  time  of  performance,  to  enable  him  to 
complete  his  searches  against  the  property. 

4th.  That  said  attorney  then  promised  the  plaintiff  to 

send  him  word  as  soon  as  the  defendants  came  to  his 

i 

office,  if  they  arrived  the  next  day,  so  that  he  might  see 
I  them  about  it 

5th.  That  said  defendants,  or  one  of  them,  were  at  said 
place  from  before  12  o'clock  of  the  said  day,  with  the  deed 
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of  said  premises,  drawn,  signed  and  acknowledged  by 
them,  until  6  o'clock  of  that  day. 

6th.  That  the  plaintiff  utterly  failed  to  perform  said  eon- 
tract  on  his  part,  and  made  no  offer  to  perform  the  same 
on  that  day,  though  notified  by  the  defendants  that  unless 
the  contract  was  closed  on  that  day,  the  defendants  would 
have  nothing  more  to  do  with  the  same. 

7th.  That  when  the  plaintiff  arrived  at  said  office,  Paul- 
ine Van  Shoening  had  left  the  office ;  that  her  husband 
was  there,  and  he  then  informed  the  plaintiff  that  she  had 
gone  home,  and  would  have  nothing  more  to  do  with  the 
matter. 

And  the  said  justice  found,  as  conclusions  of  law, 

1.  That  the  plaintiff  was  not  entitled  to  a  specific  per- 
formance of  said  contract. 

2.  That  the  plaintifi''s  said  complaint  should  be  dis- 
missed, with  costs  to  the  defendants. 

The  following  opinion  was  delivered  by  the  justice,  at 
special  term : 

Ingraham,  J.  The  contract  for  the  sale  of  the  lots  for 
which  this  action  is  brought  provided  for  the  delivery  of 
the  deed  and  the  payment  of  the  money  on  the  24th  of 
January,  1868,  at  a  place  named  therein.  On  that  day  the 
vendors  waited  at  the  place  designated,  from  half  past  9 
in  the  morning  until  6  in  the  afternoon.  They  had  the 
deed  ready  for  delivery,  according  to  the  agreement  The 
The  plaintiff  did  not  appear  at  the  place  until  4  p.  h.,  when 
he  said  he  was  not  ready,  and  asked  an  extension.  This 
was  refused,  and  the  defendants  insisted  that  the  contract 
should  be  closed,  and  tendered  the  deed.  Subsequently, 
the  plaintiff  offered  to  pay  the  money,  and  demanded  the 
deed,  to  which  the  defendant  replied  that  he  would  have 
have  nothing  more  to  do  with  it. 

The  only  material  question  is,  whether  the  defendants 
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were  bound  to  accept  the  tender  on  a  subsequent  day  to 
that  fixed  in  the  contract 

The  rule  undoubtedly  is,  that  time  is  not  essential  to 
the  contract,  unless  made  so  by  the  parties.  This  may  be 
done  in  various  ways.  The  commoner  one  is  by  inserting 
in  the  contract  a  provision  that  it  shall  be  void  if  not  per- 
formed on  the  day  designated.  If  neither  party  appears 
at  the  time  and  place  fixed  to  complete  the  contract,  or  if 
no  time  or  place  is  named,  then  the  time  is  not  essential, 
and  the  performance  can  be  enforced  afterwards.  So, 
where  the  party  gives  notice  of  the  intent  to  require  per- 
formance on  the  day,  and  is  ready,  and  tenders  peform- 
ance  on  his  part,  he  cannot  be  compelled  afterwards  to 
perform,  nor  is  he  liable  for  damages  for  his  refusal. 

If  the  vendors,  as  in  this  case,  attended  to  perform, 
waited  the  whole  day,  and  finally  made  a  tender  of  the 
deed  and  demanded  performance,  which  was  refused  by 
the  vendee,  on  the  ground  that  he  was  not  ready,  I  see  no 
reason  on  which  it  can  be  held  that  he  should  be  com- 
pelled afterwards  to  perform.  It  is  clear  that  no  damages 
can  be  recovered,  because  there  has  been  no  breach  on 
his  part,  and  equity  should  not  compel  a  performance  of 
a  contract  which  the  party  offered  to  perform  at  the  time 
designated. 

There  are  undoubtedly  cases  of  hardship,  where  a  party 
has  received  the  greater  part  of  the  purchase  money,  and 
takes  advantage  of  the  non-completion  of  the  contract  on 
the  day  designated,  to  forfeit  the  money  paid.  In  such 
cases  equity  would  relieve,  by  compelling  either  perform- 
ance of  the  contract  or  refunding  the  money  paid.  But 
no  such  reason  applies  where  the  sum  paid  was  only  a 
nominal  amount,  to  give  validity  to  the  contract 

In  Dominiek  v.  Michael^  (4  Sandf.  374,  426,)  it  is  said, 
^<  time  is  always  material  when  either  of  the  parties  choose 
it  shall  be  so.  Each  of  them  has  a  right  to  demand  the 
performance  of  the  contract  upon  the  stipulated  day,  and 
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if  the  other  party  is  then  unwilling  or  unable  to  perform, 
may  instantly  elect  to  rescind  it.  By  such  an  election  he 
is  wholly  freed  from  the  obligations  of  the  contract,  and  it 
therefore  involves  a  plain  contradiction  to  say  that  a  court 
of  equity  can  subsequently  decree  a  specific  performance. 
The  parties  themselves  may  revive  a  contract  abandoned 
or  rescinded,  but  no  court,  by  its  own  authority,  can  re- 
suscitate a  contract  which,  by  the  lawful  act  of  the  parties, 
or  one  of  them,  had  ceased  to  exist."  In  Benedict  v.  Lyneh, 
(1  John,  Ch.  370,)  the  chancellor  says :  "  It  is  incumbent 
on  a  plaintiff  calling  for  a  specific  performance,  to  show 
that  he  has  used  due  diligence,  or  if  not,  that  his  negli- 
gence arose  from  some  just  cause,  or  has  been  acquiesced 
in  ;  and  it  is  not  necessary  for  the  party  resisting  perform- 
ance to  show  any  particular  injury  or  inconvenience ;  it  is 
sufficient  if  he  has  not  acquiesced  in  the  negligence  of  the 
plaintiff,  but  considered  it  as  releasing  him."  In  Parkin 
V.  Tharoldf  (11  Eng,  Law  &  Eq.  275,)  the  purchase  was  to 
be  completed  on  a  particular  day.  The  time,  by  agree- 
ment, was  extended  to  another  day.  The  court  held  that 
a  specific  performance  would  not  be  decreed  after  the  time 
fixed  had  expired.  In  that  case  it  is  said,  '^  though  the 
terms  of  the  agreement  stipulate  for  the  completion  of  the 
contract  on  a  given  day,  yet  if  the  parties  have  dealt  to- 
gether on  the  footing  that  the  contract  should  be  construed 
as  a  contract  to  ccAoplete  in  a  reasonable  time,  this  court 
acts  on  that  as  the  real  contract  to  be  enforced." 

But  this  relief  is  given  solely  on  the  ground  of  such 
dealings  of  the  parties.  I  have  not  been  able  to  discover 
any  case,  in  modem  times,  in  which  the  court  compelling 
performance  after  the  appointed  day,  has  not  proceeded 
on  this  ground. 

In  Seton  v.  Slade^  (7  Vesey  Jr.  265,)  Lord  Eldon  says : 
^' There  is  no  authority  that  has  not  some  reference  to  the 
conduct  of  the  parties."  In  fact  the  very  nature  of  the  con- 
tract is  such  that  performance  by  either  must  be  a  defense 
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to  a  claim  for  damages,  and  if  so,  an  offer  to  perform  is 
equally  good.  It  is  only  where  the  parties,  by  their  actions, 
show  that  they  did  not  intend  to  insist  on  a  strict  compliance 
with  those  terms,  that  a  court  of  equity  will  give  relief. 

In  the  present  case  the  vendors  were  ready,  and  waited 
all  day  to  perform,  at  the  place  appointed,  and  when  an 
extension  was  asked  for  it  was  refused. 

Under  such  circumstances,  I  think  the  plaintiff  has  no 
ground  on  which  to  ask  now  for  a  specific  performance. 

The  complaint  should  be  dismissed. 

A  judgment  of  dismissal  being  entered  accordingly,  the 
plaintiff  appealed. 

Wm,  FtUlertofij  for  the  appellant. 

I.  Time  was  not  of  the  essence  of  the  contract  in  ques- 
tion. 1.  Nothing  in  the  contract  indicates  that  it  should 
be  so  considered.  2.  The  parties  neither  by  word  nor 
action  indicated  that  it  should  be  so  considered,  until  after 
four  o'clock  of  the  day  named  for  its  consummation.  The 
general  term  of  this  court,  in  WUlUton  v.  Willistan,  (41  Barb, 
642,)  states  the  rule  of  law  applicable  to  this  class  of  cases, 
clearly  and  precisely,  as  follows :  ^'  It  is  a  familiar  doctrine 
of  the  courts  of  equity,  that  time  is  not  ordinarily  pf  the 
essence  of  a  contract  in  regard  to  real  estate.  It  may, 
under  certain  circumstances,  become  so ;  but  the  general 
rule  is,  that  if  a  party  has  not  been  guilty  of  gross  neglect, 
if  his  delay  can  be  reasonably  explained  and  be  consistent 
with  good  faith,  and  time  has  not  been  made  material  by 
the  contract  of  the  parties,  a  court  of  equity  will  afford 
relief."  Again,  this  court,  at  a  general  term,  in  the  case 
of  Gale  V.  Areher^  (42  Barb.  320,)  says :  "The  stipulation — 
as  to  date  of  payment  in  such  contracts — ^means,  in  truth, 
that  the  purchase  shall  be  completed  within  a  reasonable 
lime,  regard  being  had  to  the  circumstances  of  the  case 
and  the  nature  of  the' title  to  be  made.''  Again,  the 
Superior  Court,  at  general  term,  says:  "It  is  true  that  in 
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a  contract  for  the  sale  of  land,  time  is  not  of  the  essence 
of  the  contract."  (Dominiek  v.  Michael^  4  Sandf.  426.)  Judge 
Ingraham,  in  his  opinion  in  this  case,  says :  ''  The  rule 
undoubtedly  is^  that  time  is  not  essential  to  the  contract, 
unless  made  so  by  the  parties."  {Edgerton  v.  Peekham^ 
11  Paigcy  352.)  Will  a  court  of  equity  allow  one  of  the 
parties  to  make  time  essential  after  the  close  of  bank  hours 
on  the  day  of  performance,  when  the  contract  did  not 
make  it  so,  and  the  parties  have  had  no  intermediate 
dealings  ?  See  also,  on  this  general  subject,  More  v.  Smed- 
hurghf  (8  Paige^  600.)  This  case  was  affirmed  on  appeal, 
(26  Wend,  238,)  where  the  chancellor  states  it  as  a  rule, 
that  unless,  by  the  terms  of  the  agreement,  the  time  of 
making  the  title  was  an  essential  part  of  the  agreement, 
equity  will  relieve  a  party  who  has  not  been  guilty  of 
gross  negligence.  Also,  Scarborough  v.  Arrant^  (25  Tezcu, 
129;)  HarrU  v.  Bennett^  (26  id.  568,)  where  the  court 
says:  ^^The  fact  that  negligence  may  be  imputed  to  a  party 
will  not  deprive  him  of  the  aid  of  a  court  of  equity  to  en- 
force specific  performance  when  time  is  not  of  the  essence 
of  the  contract"  We  submit  that  no  case  can  be  found 
in  which  any  respectable  court  of  equity,  after  having  ex- 
amined the  question,  have  refused  to  decree  specific  per- 
formance in  a  case  so  strong  as  this. 

n.  The  failure  of  the  plaintifiT  to  make  tender  of  the 
money  on  the  24th  day  of  January,  1868,  was  excusable. 
It  was  reasonably  explained,  and  the  explanation  is  con- 
sistent with  entire  good  faith  on  his  part.  He  applied  the 
day  before  to  the  attorney  of  the  parties  for  a  few  days* 
time  to  "complete  his  searches."  This  request  was  rea- 
sonable. .  The  attorney  "  did  not  express  any  doubt  that 
the  request  would  be  complied  with ;  but,  on  the  contrary, 
gave  him  to  understand  that  there  would  be  no  difficulty, 
as  soon  as  he  could  see  the  doctor."  He  said  "  that  the 
doctor  would  be  down  to-morrow,  and  when  he  did  come 
he  would  send  around  for  me,  and  adjust  the  matter  with 
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him."  'Butcher  did  not  keep  his  promise.  After  waiting 
until  after  four  o'clock  to  hear  from  Batcher,  and  getting 
no  word,  the  plaintiff  went  to  his  office.  Neither  Mr.  nor 
Mrs.  Von  Schoening  were  there ;  he  left  the  contract  with 
Batcher  for  the  purpose  of  securing  Von  Schoening's  in- 
dorsement of  an  extension,  thus  showing  his  reliance  on 
the  promise  of  the  previous  day.  On  calling  again,  he 
saw  Von  Schoening,  who  informed  him  that  Mrs.  Von 
Schoening  ''had  gone  home,  and  would  have  nothing 
more  to  do  with  it."  He  naturally  recalls  to  Butcher  the 
promise  of  the  day  before,  to  which  Butcher  replies  that  he 
had  not  seen  Mrs.  Von  Schoening  or  the  doctor  during 
the  day.  This  declaration,  made  between  four  and  five 
o'clock  of  a  short  winter  day,  that  Mrs,  Von  Schoening 
''  had  gone  home,  and  would  have  nothing  more  to  do  with 
it,''  was  the  first  intimation  that  the  plaintiff  had  that  the 
defendants  intended  ''  to  make  time  of  the  essence  of  the 
contract"  2.  The  plaintiff  from  this  time  showed  great 
diligence  in  seeking  the  parties  and  making  the  tender, 
which  was  done  the  next  day.  He  tried  to  find  Mrs.  Von 
Schoening  that  night.  He  went  to  her  house  at  110th 
street  the  next  morning,  but  did  not  find  her,  and  again 
the  same  evening,  and  waited  until  eleven  o'clock.  She 
did  not  come  home,  but  stayed  down  town.  The  plaintiff 
not  being  able  to  find  her,  brought  this  action.  .  Within  a 
day  or  two  the  summons  was  served. 

ni.  The  defendants,  and  not  the  plaintiff^  are  to  blame. 
The  case  throughout  shows  conclusively  that  the  defend- 
ants were  anxious  to  avoid  their  agreement,  as  the  prop- 
erly had  risen  in  value.  They  purposely  misled,  and  then 
avoided  the  plaintiff  A  court  of  equity  will  not  aid  them 
in  their  iniquity. 

T.  W.  Wardellj  for  the  respondents. 
I.  The  plaintiff's  first  exception  is  to  the  finding  of  fact, 
**  that  the  plaintiff  utterly  failed  to  perform  said  contract 
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(the  contract  mentioned  in  the  complaint)  on  his  part,  and 
made  no  offer  to  perform  the  same  on  that  day,  though 
notified  by  the  defendants  that  unless  the  contract  was 
closed  on  that  day,  the  defendants  would  have  nothing 
more  to  do  with  the  same."  The  finding  of  the  judge  on 
this  question  of  fact  is  conclusive,  if  there  is  any  conflict- 
ing evidence,  or  any  evidence  at  all  to  sustain  the  finding. 
(Pearson  v. .  Fiske^  7  Abb,  Pr,  419.  Murfey  v.  Braeey  23 
Barb.  561.  Roberts  v.  Carter^  28  id.  462.  CHibert  v.  Lticey 
11  id.  91.  Mann  v.  Witbeck,  17  id.  388.)  In  this  case 
there  is  not  only  evidence  to  sustain  this  finding,  but  the 
evidence  on  the  point  is  conclusive  and  uncontradicted. 
The  testimony  of  the  plaintiff  is,  that  he  called  on  the  day 
specified,  and  asked  for  an  extension  of  a  few  days,  to 
complete  his  searches ;  that  the  defendant,  E.  Yon  Schoen- 
ing,  replied,  that  his  wife  had  been  there  at  twelve  o'clock, 
and,  as  the  plaintiff  was  not  there,  had  gone  home,  and 
would  have  nothing  more  to  do  with  it ;  and  that  he  made 
no  offer  or  tender  then,  because  he  did  not  consider  it 
necessary,  and  had  no  money  with  him ;  and  this  testi- 
mony is  supported  by  Butcher  and  Emil  Von  Schoening, 
and  is  contradicted  by  no  one. 

II.  The  plaintiff's  second  exception  is  to  the  judge's 
conclusion  of  law,  '^  that  the  plaintiff  is  not  entitled  to  a 
specific  performance  of  said  contract."  The  contract  was, 
that  the  defendants  would  convey  the  lots  to  the  plaintiff, 
on  being  paid  the  purchase  money  at  the  time  mentioned 
in  the  contract  And  that  the  plaintiff  was  notified  that 
unless  he  was  ready  at  the  time  mentioned  in  the  contract, 
the  defendants  would  have  nothing  to  do  with  it.  That 
the  defendants  attended  at  the  place  upon  the  day  agreed, 
and  waited  there  several  hours,  with  the  deed  ready  for 
delivery.  That  though  the  plaintiff  was  at  said  agreed 
place  at  the  time  agreed,  he  made  no  offer  to  perform,  but 
asked  for  an  extension  of  time  to  complete  the  contract ; 
which  was  refused.     The  defendants  having  chosen  to 
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make  time  material,  and  having  demanded  the  perform- 
ance of  the  contract  upon  the  stipulated  day,  had  a  right 
to  rescind  the  same,  and  the  plaintiff  was  not  entitled  to  a 
specific  performance  of  the  same.  (Dominick  v.  Michael^ 
4  Sandf.  374.  Benedict  v.  Lynchj  1  John.  Oh.  370.  Chase 
V.  Hogan,  3  Abb.  Pr.,  N.  S.,  57.  Parkin  v.  Thorold,  11  Ung. 
Law  and  Eq.  275.)  There  were  no  exceptions  in  the  case 
taken  on  the  trial,  and  none  to  the  judge's  findings  of  fact, 
except  the  one  mentioned  above,  which  has  been  clearly 
shown  to  be  untenable;  and  that  exception  failing,  the 
plaintiff's  whole  case  fails,  as  the  court  could  not  fail  to 
decide,  upon  the  facts  as  found,  that  the  plaintiff  was  not 
entitled  to  a  specific  performance  of  the  contract. 

By  the  Courts  CardozD,  J.  It  is  well  settled,  in  this 
State,  that  a  court  of  equity  will  not  disregard  time,  and 
decree  a  specific  performance  of  a  contract  for  the  sale  of 
real  estate  at  the  suit  of  a  party  in  default,  unless  he  not 
only  applies  promptly,  but  has  a  reasonable  excuse  for  not 
performing  on  the  contract  day.  In  this  case  the  defend- 
ants were  at  the  place  agreed  on,  for  the  purpose  of  pass- 
ing the  title,  and  waited  the  whole  business  day,  ready  to 
complete  the  sale,  but  the  plaintiff  was  not  ready  on  his 
part  There  is  no  pretext  of  any  fraud  or  deceit  having 
been  practiced  upon  him  by  the  defendants,  and  the  only 
excuse  that  he  offers,  viz.,  that  the  defendants'  attorney, 
when  he  applied  for  an  extension  of  time  to  complete,  told 
him  that  he  thought  there  would  be  no  difficulty  about  it, 
has  been  found  not  to  be  true,  upon  confiicting  evidence, 
and  we  cannot  disturb  the  judgment. 

Judgment  affirmed. 

[FiBBT  Dbpabtmbvt,  Gbbbbal  Tbbk,  at  New  Tork,  Febrnary  7,  1871. 
Cardoso  and  Oeo.  O,  JBamardf  Justices.] 


508  CASES  IN  THE  SUPREME  COURT. 


58b        50SJ 


The  Oneida  National  Bane  of  Utica  vs.  Stokes  and 

others.  * 


37  Mis'lSB]     In  March,  1870,  an  action  having  been  noticed  for  trial  bj  both  partieSi  jadg- 

ment  by  default  was  groDted,  in  &Tor  of  the  defendant.  In  April  there- 
after,  that  default  was  opened,  upon  terms  which  included  setting  the  case 
down  for  trial  for  the  fourth  Monday  of  that  month,  at  special  term.  Held 
that  the  terms  upon  which  the  default  was  opened  were  discretionary;  and  that 
no  point  could  be  raised,  upon  them,  against  the  regularity  of  the  trial  in 
April,  unless  the  cause  was  in  such  a  condition,  ajs  to  issue,  as  not  to  be 
triable. 

Hddt  abOf  that,  if  the  cause  was  at  issue,  then,  whether  it  had  been  noticed  or 
not,  would  be  whoDy  unimportant  if  the  Judge  saw  fit  to  include  going  to 
trial  as  one  of  the  conditions  of  opening  the  default 

Whether  a  cause  can  properly  be  brought  to  trial  as  against  one  defendant,  when 
not  at  issue  as  to  the  others,  where  no  previous  order  for  a  separate  trial  has 
been  allowed  by  the  court  ?     Quare, 

A  party,  by  noticing  a  cause  for  trial,  must  be  considered  as  admitting  that  it 
was  at  issue  at  that  tame,  and  is  estopped,  by  that  act,  fh>m  objecting  that 
issue  was  not  Joined. 

Until  issue  joined,  a  plaintiff  has  no  right  to  notice  the  action  for  trial ;  and 
after  having  brought  the  defendants  to  court  upon  his  (the  plaintiff's)  notioe, 
the  latter  cannot  be  heard  to  say  that  they  had  been  improperly  brought 
there,  if  the  defendants  do  not  see  fit  to  make  the  obJecUon. 

Although  an  appeal  lies  from  an  order  for  an  allowance,  yet  when  the  allow- 
ance is  granted  at  the  trial,  by  the  judge  then  presiding,  who  has  seen  and 
can  best  appreciate  whether  it  is  a  difficult  and  extraordinary  action,  it  must 
be  a  very  glaring  case  of  an  excessive  allowance  which  can  justify  mterfer- 
ence  with  his  discretion  by  an  appellate  tribunal. 

APPEAL  by  the  plaintift'  from  a  judgment  dismissing 
the  complaint,  entered  on  a  trial  by  the  court  without 
a  jury. 

The  plaintiff  obtained  a  judgment  against  the  defend- 
ant Edward  H.  Stokes,  and  an  execution  on  it  was  returned 
unsatisfied.  The  plaintiff  then  commenced  this  suit, 
alleging  that  certain  property  known  as  the  Sterling  Oil 
"Works,  and  the  title  to  which  stood  in  the  name  of  the 
defendant  Nancy  Stokes,  was  really  the  property  of  her 
husband,  Edward  H.  Stokes,  and  subject  to  execution 
against  him;  and  also  alleging  that  a  certain  mortgage 
given  to  the  defendant  Clark  was  fraudulent,  or  fraudulent 
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as  to  a  part  thereof,  and  asking  to  have  it  bo  decreed  so 
far  as  the  claims  of  the  plaintiff  were  affected.  The  Man- 
hattan Savings  Institution  was  also  a  party,  but  at  the  time 
of  this  trial  had  not  yet  answered. 

The  action  was  tried  at  the  New  York  special  term,  in 
April,  1868,  by  a  justice  of  this  court,  without  a  jury. 
At  the  preceding  March  term  the  case  had  been  called 
and  the  plaintiff's  default  taken,  and  the  same  allowance 
granted  on  the  default  The  default  had  been  opened  by 
the  court  at  a  special  term  and  the  case  ordered  to  be  tried 
forthwith  at  the  April  term.  The  case  had  been  noticed 
for  the  March  term,  but  had  never  been  noticed  for  the 
April  term. 

On  the  case  being  called  at  the  April  term  the  plaintiff 
objected  to  the  trial  proceeding,  and  moved  to  strike  the 
cause  from  the  calendar,  on  the  ground  that  the  cause  had 
not  been  noticed  for  trial  since  the  default  referred  to,  and 
that  the  court  had  no  power  to  direct  a  trial  to  take  place 
without  the  regular  notice  of  trial ;  and  also  on  the  fur- 
ther ground  that  the  action  was  not  at  issue  as  to  the  Man- 
hattan Savings  Institution,  a  co-defendant,  and  could  not 
be  thus  tried  in  parcels. 

The  court  overruled  the  motion,  and  ordered  the  trial 
to  proceed,  and  the  plaintiff  excepted. 

On  the  conclusion  of  the  plaintiff's  evidence,  the  court 
dismissed  the  complaint,  and  gave  an  extra  allowance  to 
the  defendant  Nancy  Stokes,  and  another  to  the  defend- 
ant Clark,  both  for  the  full  amount 

G.  8.  P.  StUlman^  for  the  appellant 

B.  F.  Dunning  and  Spring  ^  Wetmare,  for  the  respondents. 

By  the  Courts  Cardozo,  J.  In  the  month  of  March, 
1870,  this  cause  having  been  noticed  by  the  plaintiff  as  well 
as  by  the  defendants,  judgment  by  default  was  granted 
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in  favor  of  the  defendants.  That  default  was  opened  by 
Judge  Inobaham,  in  April,  1870,  upon  terms,  which  in- 
cluded setting  the  case  down  for  trial  for  the  fourth  Mon- 
day of  April,  at  special  term.  The  terms  upon  which  the 
default  was  opened  were  discretionary,  and  no  point  can  be 
raised  under  them  against  the  regularity  of  the  trial  in 
April,  unless,  indeed,  the  cause  was  not  in  such  condition 
as  to  issue,  as  to  be  triable.  If  the  cause  were  at  issue, 
then,  whether  it  had  been  noticed  or  not,  would  be  wholly 
unimportant,  if  the  judge  saw  fit  to  include  going  to  trial 
as  one  of  the  conditions  of  opening  the  default  I  do  not 
think  it  necessary  to  determine,  on  this  appeal,  whether 
the  cause  could  properly  be  brought  to  trial  as  against 
one  defendant,  when  not  at  issue  as  to  the  others,  when 
no  previous  order  for  a  separate  trial  had  been  allowed  by 
the  court,  {Code^  §  258 ;)  because  I  think  the  plaintiff,  by 
noticing  the  cause  for  trial,  at  the  March  term,  must  be 
considered  as  admitting  that  the  cause  was  at  issue,  at 
that  time,  and  is  estopped  by  that  act  from  objecting  that 
issue  was.  not  joined.  Until  issue  joined,  the  plaintiff  had 
no  right  to  notice  the  action  for  trial,  {Code^  §  256 ;)  and 
after  having  brought  the  defendants  to  court  upon  his 
(the  plaintiff's^  notice,  I  think  the  latter  cannot  be  heard 
to  say  that  they  had  been  improperly  brought  there,  if  the 
defendants  do  not  see  fit  to  make  the  objection. 

I  may  add,  that  no  possible  harm  or  injustice  could  have 
been  worked  to  the  plaintiff^  in  this  case,  by  the  trial  pro- 
ceeding before  issue  was  joined  as  to  the  Manhattan  Sav- 
ings Institution;  because  the  judge  below  has  found,  and 
we  think  his  findings  justified  by  the  evidence,  that  the 
property  sought  to  be  reached  belonged  to  Mrs.  Stokes ; 
and  that  being  so,  the  plaintiff  could  have  no  relief  against 
any  one. 

Although  an  appeal  lies  from  an  order  for  an  allowance, 
yet  when  the  allowance  is  granted  at  the  trial,  by  the  judge 
then  presiding,  who  has  seen  and  can  best  appreciate 
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whether  it  is  a  difficult  and  extraordinary  action,  it  must 
be  a  very  glaring  case  of  an  excessive  allowance,  which 
can  justify  interference  with  his  discretion,  by  an  appellate 
tribunal    That  cannot  be  said  to  be  the  case  here. 

Judgment  affirmed. 

[FiBST  DbpabtmevTi  Gbhbbal  TbbMi  at  New  York,  February  7,  1871. 
In^rahamf  P.  J.  and  Oardoto,  Justice.] 
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Laweence  vs.  Maxwell. 

In  an  action  against  a  broker,  to  recover  damages  for  the  conversion  of  shares 
of  stock  alleged  to  have  been  deposited  with  him  as  security  against  loss  on 
purchases  and  sales  of  gold,  for  account  of  the  plaintiff,  the  latter  testified 
that  the  pledge  of  stock  was  made  merely  to  secure  a  margin.  The  defend- 
ant swore  that  he  required  a  margin  of  ten  per  cent)  which  he  expected  to 
receive  in  money,  but  that  after  the  purchase  of  the  first  |100,000,  the  plain- 
tiff inquired  if  he  could  not  use  the  stock,  instead  of  the  money,  and  the 
defendant  consented  to  take  it.  Sdd  that  by  the  proposition  to  give  the 
defendant  the  stock  instead  of  the  money,  and  for  its  use  by  the  defendant, 
it  was  clear  that  the  intent  was  that  the  defendant  should  use  the  stock  as  he 
might  lawfully  have  used  the  money ;  and  that  for  doing  so,  he  was  not 
liable,  in  an  action  of  tort. 

Edd,  also,  that  as  the  statements  of  the  parties  were  contradictory,  it  came 
within  the  province  of  the  jury  to  decide  which  was  the  contract  between 
them;  and  the  Judge  could  not  take  that  question  from  the  jury. 

Mdd,  further  J  that  an  offer  to  show  that,  before  this  transaction,  shares  had 
been  deposited  with  the  defendant^  and  he  had  hypothecated  the  same,  and 
that  such  use  of  the  stock  being  communicated  to  the  plaintiff  he  made  no 
objection  thereto,  should  have  been  admitted,  as  showing  the  construction 
of  the  contract  by  both  parties.  And  that  it  was  properly  for  the  consider- 
ation of  the  jury,  in  determining  what  the  terms  of  the  contract  were. 
Cabdobo,  J.,  dissented. 

That  although  by  the  contract  as  stated  by  the  defendant  he  had  a  right  to 
use  the  stock  in  the  same  manner  as  the  cash,  had  that  been  deposited,  he 
was  bound  by  his  contract  to  return  the  stock  whenever  the  plaintiff  tendered 
the  amount  due  to  him,  for  which  it  had  been  pledged. 

That  upon  a  tender  being  made,  it  was  the  duty  of  the  defendant,  at  once,  or 
within  a  reasonable  time,  to  restore  the  stock ;  and  that  having  fiiiled  to  do 


512        CASES  m  THE  SUPREME  COURT. 

Lawrence  v,  MtucwelL 

80,  the  plaintiff  was  entitled  to  recover,  on  the  contract,  its  valae.  But  that 
if  the  defendant,  by  the  contiact,  had  the  right  to  use  the  stock,  by  hypothe- 
cation, there  was  no  tort  committed  by  the  omission  to  restore  it,  and  the 
plaintiff's  remedy  was  on  the  contract,  and  not  for  the  conversion. 

THIS  action  was  brought  to  recover  damages,  for  the 
conversion  of  four  certificates  of  Atlantic  Mail  Steam- 
ship Company's  stock,  each  for  100  shares,  which  the 
plaintiff,  in  his  complaint,  alleged  had  been  deposited 
with  the  defendant  on  or  about  the  2l8t  of  December,  1866, 
as  security  against  any  loss  which  the  defendant  might 
sustain  on  purchases  and  sales  of  gold  coin,  to  be  made  for 
account  of  the  plaintiff.  He  alleged  that  the  transactions 
for  which  the  certificates  had  been  deposited  were  closed, 
and  the  defendant  had  rendered  an  account  showing  due 
to  him  (11,600.22;  that  the  plaintiff  had  tendered  this 
amount,  and  demanded  the  return  of  the  said  certificates, 
or  the  transfer  to  the  plaintiff  of  said  400  shares  of  stock, 
or  of  a  like  number  of  such  shares,  which  the  defendant 
had  failed  to  do. 

The  defendant  denied  that  he  held  the  same  solely  as 
security  against  loss  on  such  purchases  and  sales  of  gold 
coin,  but  insisted  that  he  held  it  as  security  against  all  in- 
debtedness of  the  plaintiff  to  him,  and  for  all  moneys  due 
or  to  become  due  to  him  in  the  course  of  his  transactions 
with  the  plaintiff  and  alleged  that  at  the  time  of  such 
tender  and  demand  there  were  other  transactions  and 
accounts  between  the  parties  pending  and  unsettled,  and 
that  at  such  time  there  was  a  much  larger  sum  than 
$11,600.22  due  to  the  defendant.  The  defendant  also 
alleged  that  he  received  said  securities  for  the  purpose  of 
enabling  him  to  raise  money  thereon,  and  that  by  a  well- 
known  custom  and  usage  he  was  authorized  and  entitled 
to  use,  hypothecate,  or  otherwise  dispose  of  them,  and  that 
the  plaintiff  was  aware  and  cognizant  of  such  usage.  The 
answer  denied  any  wrongful  or  fraudulent  conversion  or 
disposition  of  the  said  securities.     The  action  was  tried  at 
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a  pircuit  court,  before  Justice  Bradt  and  a  jury  in  June, 
1870.  The  plaintiff  was  the  only  witness  called  to  prove 
what  took  place  at  the  time  of  the  defendant's  employment. 
His  statement  is  as  follows :  ^'  On  December  20th,  1866, 
I  called  at  the  office  of  Mr.  Maxwell,  and  stated  that  I  de- 
sired to  sell  $100,000  gold,  and  asked  him  if  he  would  sell 
it  for  me,  and  that  I  would  leave  Atlantic  Mail  stock  as 
security.  He  said  he  would.  I  asked  him  how  much  he 
wanted.  He  said  leave  him  200  shares."  *  *  The  gold 
was  sold,  and  subsequently  a  purchase  of  a  correspond- 
ing amount  of  gold  to  cover  the  sale  was  made.  The 
plaintiff  then  says :  "  Two  days  afterwards,  December  26th, 
I  called,  and  asked  Mr.  Maxwell  to  sell  again  $200,000 
gold.  The  next  day  he  reported  sale.  A  few  days  after- 
wards, December  31st,  I  called  and  said  to  him  that  I  de- 
sired to  sell  some  more  gold,  and  asked  him  whether  he 
wanted  any  further  security  than  the  200  shares  of  Atlantic 
Mail  I  had  left  him  before.  He  said  yes,  he  ought  to  have. 
I  asked  him  how  much.  He  said  I  had  better  leave  him 
200  more,  which  he  knew  I  had.  I  said  very  well,  give 
the  order  for  sale  and  I  will  get  the  securities.  I  went 
and  got  the  securities,  brought  and  delivered  them  to  him, 
making  400  in  all." 

This  was  all  the  testimony  on  the  part  of  the  plaintiff 
in  regard  to  the  original  transaction. 

The  plaintiff  further  stated  that  all  the  gold  which  Max- 
well was  ordered  to  sell,  was  sold  short — that  the  plaintiff 
had  none  of  it  to  deliver — and  that  Maxwell  furnished  or 
procured  the  gold  to  make  the  deliveries  with.  It  was 
proved  that  the  gold  transactions  resulted  in  a  loss  of 
$11,600.22,  and  that  that  amount  was  tendered,  and  the 
demand  made  as  alleged  in  the  complaint 

The  defendant  gave  this  account  of  the  transaction: 
^'I  was  in  the  Stock  Exchange  when  the  plaintiff'  came 
over  to  the  railing  and  told  me  he  wanted  to  have  some 
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transactioDS  in  gold,  and  be  wanted  to  know  what  margin 
I  required.  I  told  him  ten  per  cent  He  told  me  to  sell 
$100,000  gold,  which  I  did.  He  came  back  again,  and 
afterwards  asked  me  if  I  could  use  Atlantic  Mail  just  as 
well ;  if  it  would  suit  my  purpose  it  would  be  much  more 
convenient  for  him.  *  *  *  He  asked  me  what  margin 
I  wanted,  and  I  told  him  ten  per  cent,  thinking  I  was  to 
get  the  money.  I  sold  the  gold  and  reported  to  him;  he 
came  back  to  me  and  asked  me  if  I  could  use  Atlantic 
Mail  just  as  well  as  the  money;  if  it  would  suit  my  pur- 
pose it  would  be  very  convenient  to  him.  I  took  the 
shares.  I  was  disappointed  that  I  did  not  get  the  money.'' 
The  defendants  offered  to  show  that  to  make  the  deliveries 
of  gold  sold  short,  he  was,  by  custom  and  usage,  compelled 
to  borrow  the  gold,  and  to  raise  the  money  and  pay  for  it 
at  the  time  it  was  borrowed.  He  also  offered  to  show  that 
money  paid  to  a  broker  as  margin  is  not  kept  separate 
and  distinct  from  other  moneys,  but  is  mixed  up  with  his 
own  as  his  business  requires.  Also  to  show  a  custom  and 
usage  by  which  a  broker  is  authorized  to  hypothecate  or 
otherwise  use  securities  received  by  him  as  margin  on 
transactions  like  those  in  question,  and  that  the  plaintiff 
had  knowledge  of  such  custom.  Also  to  show  a  custom 
and  usage  by,  which  brokers  are  authorized  to  retain  all 
the  securities  in  their  hands  at  any  time,  as  security  for 
all  moneys  due  them.  And  that  in  previous  transactions, 
the  securities  deposited  with  him  by  the  plaintiff  as  margin 
on  gold  and  stock  transactions,  had  been  hypothecated 
and  used  by  the  defendant,  and  that  the  plaintiff  had 
knowledge  thereof.  It  was  proved  in  this  connection  that 
when  the  plaintiff  was  informed  that  200  of  the  shares  of 
the  stock  in  suit  had  been  used  by  the  defendant,  he  made 
no  objection,  and  found  no  fault.  On  the  question  of 
damages,  the  defendant  offered  to  show  that  the  stock  in 
question  was  a  fancy  stock,  having  no  other  value  than 
was  given  to  it  by  speculation,  and  that  it  fluctuated  from 
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fifty  to  seventy-five  per  cent  in  the  course  of  five  or  six 
months.     Which  offer  was  refused. 

The  evidence  being  closed  on  both  sides,  the  court  de- 
cided that  there  was  no  question  to  go  to  the  jury,  and  that 
on  the  evidence  the  plaintiff  was  entitled  to  a  verdict,  and 
to  recover  as  damages  the  highest  market  value  of  the 
stock  since  January  26th,  1867 ;  which  was  stated  by  the 
witness  Lockwood  to  have  been  121 ;  and  that  the  plain- 
tiff was  therefore  entitled  to  a  verdict  for  the  sum  of 
$48,400,  and  directed  the  jury  to  find  such  verdict  accord- 
ingly. The  defendant  excepted.  The  jury,  under  the 
direction  of  the  court,  rendered  a  verdict  for  the  sum  of 
$48,400,  (making  no  deduction  or  diminution  on  account 
of  the  911,600.22  due  to  the  defendant.) 

The  court  ordered  the  exceptions  to  be  heard  in  the 
first  instance  at  a  general  term,  and  that  judgment  be,  in 
the  meantime,  suspended. 

W.  W,  Maefarlandj  for  the  plaintiff. 

I.  The  common  law  duty  of  a  pledgee  is  to  restore  the 
thing  pledged  when  the  pledgor  offers  to  redeem  and  per- 
form the  obligation,  whatever  it  may  be,  to  secure  the 
performance  of  which  the  pledge  was  made.  {Edwards 
an  Bailmenty  91,  129.) 

n.  A  custom  or  usage  in  derogation  of  the  common 
law  is  void.  {Firth  v.  Barkery  2  John,  327.  Brown  v.  Jack- 
Sony  2  Wash.  G.  0.  24.  U.  S.  v  Buehanany  8  ffow.  83,  102. 
West  V.  Bally  12  Ala.  340,  347.  Dewees  v.  Lockharty  1 
Texas,  535,  537.  Bapp  v.  Palmery  3  Watts,  178.  Beime 
V.  Dord,  1  Seld.  102.  Sweet  v.  Jenkins,  1  R.  I.  147.  Sin- 
gleton  y.  Hilliardy  1  Strob.  203,  216.  Snowden  v.  Warder, 
3  BawUy  101.  Hinton  v.  Dockey  5  Hill,  437.  Strong  v.  Bliss, 
6  Mete.  393.  Donnell  v.  Columbia  Ins.  Co.,  3  Samnery 
367,  377.  Coze  v.  HusUy,  3  Penn.  246.  Wheeler  v.  New- 
bould,  16  N.  Y.  393.  Markham  v.  Jaudon,  41  id.  239.) 
1.  The  Court  of  Appeals,  in  the  recent  case  of  Markham 
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y,  Jaudofij  have  affirmed  this  rule  of  law,  and  applied  it  to 
a  case  of  much  more  doubtful  complexion  than  the  one 
at  bar.  In  that  case  the  property  converted  was  purchased 
by  the  broker,  in  his  own  name,  with  his  own  money, 
but  on  account  of  the  principal,  who  had  deposited  a  mar- 
gin to  secure  the  broker  against  loss ;  the  broker  having 
sold  without  authority  or  notice,  sought  to  defend  on  the 
ground  of  an  existing  custom  to  sell  in  like  manner  in 
such  cases.  This  was  held  not  to  be  admissible.  In  the  case 
at  bar  the  defendant  had  nothing  to  do  with  the  acquisi- 
tion of  the  property  in  question.  In  the  execution  of  the 
commission  intrusted  to  him  he  might  incur  a  certain 
amount  of  liability  equivalent  to  the  difference  in  the  price 
of  gold  from  day  to  day,  or  that  difterence  might  be  pro- 
ductive of  a  profit.  But  to  secure  the  payment  in  money 
of  the  amount  of  any  loss  that  might  result  on  closing 
the  transaction,  the  stock  in  question  was  pledged,  and  for 
no  other  purpose.  2.  It  would  be  sufficiently  absurd  to 
hold  that  the  plain  principles  of  the  common  law  appli- 
cable to  such  a  state  of  facts,  might  be  overcome  and  set 
at  nought  by  proof  of  a  local  usage  of  brokers  to  sell  or 
hypothecate  property  so  pledged,  in  order  to  raise  money 
for  the  particular  transaction  undertaken  upon  the  security 
of  the  pledge ;  but  this  stock  was  pledged  to  raise  money 
generally  for  the  defendant,  as  he  himself  says. 

IIL  None  of  the  defendant's  objections  were  well  taken. 
1.  Proof  of  the  market  value  of  the  stock  on  the  2d  of 
December,  1867,  was  admissible.  (Burt  v.  DtUcher,  34 
N.  Y.  493.)  2.  Proof  that  the  stock  was  a  ''fancy  stock" 
was  not  admissible,  as  it  had  no  tendency  to  disprove  its 
market  value,  or  lessen  the  plaintiff's  actual  loss.  3.  Proof 
that  it  was  difficult  to  raise  money  on  this  stock,  was  not 
admissible.  The  plaintiff  did  not  seek  to  raise  money  on 
it,  and  the  defendant  had  no  right  to  raise  money  on  it 
The  fact  was  in  nowise  involved  in  the  issue.  4  Proof 
that  the  defendant  had  to  borrow  the  gold,  and  for  that 
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purpose  had  to  furnish  money,  was  not  admissible,  for  it 
had  no  tendency  to  prove  a  rightful  appropriation  of  the 
plaintiff's  stock;  and  because  it  was  immaterial  what 
means  the  defendant  adopted  to  the  end  of  performing 
the  duty  he  had  undertaken,  provided  he  did  not,  for  that 
purpose,  wrongfully  convert  the  stock  pledged.  6.  Proof 
as  to  the  use  made  by  a  broker  of  money  paid  in  as  a 
margin,  was  obviously  immaterial  and  inadmissible,  hav- 
ing no  relation  to  the  issue.  6.  Proof  of  a  local  custom- 
ary lien  in  favor  of  brokers  upon  all  securities  in  their 
hands,  for  any  moneys  due,  growing  out  of  transactions  in 
their  office,  was  not  admissible,  (a.)  Because  there  was 
no  state  of  facts  proved  to  which  it  could  possibly  apply. 
There  was  no  money  due  the  defendant,  except  the  money 
tendered  previous  to  the  commencement  of  this  action. 
((.)  Because  the  common  law  defines  the  right  of  lien  in 
such  cases,  which  cannot  be  changed  or  modified  by  usage 
in  a  particular  locality.  7.  Evidence  was  not  admissible 
to  prove  knowledge  of  the  plaintiff  that  the  defendant 
had  hypothecated  other  securities  pledged  to  the  defend- 
ant by  the  plaintiff  in  other  transactions,  (a.)  Because 
if  pledged  without  the  plaintiff's  consent,  but  returned  to 
the  plaintiff  upon  demand,  at  the  expiration  of  the  time 
limited,  the  plaintiff'  had  no  cause  of  complaint,  (b,)  Be- 
cause if  pledged  with  the  plaintift''s  permission,  it  affords 
no  argument  in  support  of  the  right  to  pledge  without 
permission,  (c.)  If  the  plaintiff  had  known  of  and  ex- 
cused one  conversion,  a  right  to  commit  another  wrong 
could  not  be  predicated  upon  the  fact.  Therefore  the  evi- 
dence was  not,  and  could  not  have  been  admissible.  8.  A 
conclusive  answer  to  the  last  objection,  and  also  to  the 
objection  last  considered,  is  that  it  did  not  tend  to  prove 
any  previous  agreement  or  subsequent  assent  to  the  hy- 
pothecation of  the  stock  in  question,  and  its  conversion 
by  the  defendant.  The  defendant's  pledge  of  this  stock 
for  any  purpose  was  without  authority,  and  a  flagrant 
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breach  of  his  duty.  K  his  means  were  so  limited  that  he 
required  ready  money  to  carry  on  the  transaction,  he 
should  have  said  so.  But  when  he  undertook  to  carry  it 
on  upon  a  pledge  of  personal  property,. to  secure  himself 
against  loss  in  the  end,  nothing  but  via  major  can  excuse 
him  from  restoring  it.  If  the  plaintiff  had  desired  to 
have  the  stock  converted  into  money,  he  would  have  cho- 
sen his  own  time  and  method  of  doing  so. 

John  E,  Burriliy  for  the  defendant. 

I.  The  court  eiTcd  in  excluding  the  defendant's  offer  to 
show  a  custom  and  usage  by  which  brokers  are  authorized 
to  hypothecate  or  otherwise  use  securities  received  by 
them  as  margin  on  transactions,  like  those  in  question, 
1.  The  evidence  did  not  tend  to  vary  or  alter  any  contract 
actually  made  between  the  parties,  or  to  overrule  any  rules 
of  law  prescribing  its  effect,  but  was  for  the  purpose  of 
ascertaining  what  the  contract  was.  2.  In  the  cases  in 
which  evidence  of  custom  has  been  excluded,  the  con* 
tract  was  definitely  and  precisely  ascertained,  and  the 
custom  sought  to  be  introduced,  tended  to  change  its 
terms  or  alter  its  legal  effect.  3.  In  most  of  the  cases 
the  contract  between  the  parties  or  the  relations  existing 
between  them  were  defined  by  a  written  instrument,  and 
where  such  was  not  the  case,  they  were  definitely  fixed 
and  ascertained  by  other  legal  evidence.  4.  In  the  pres- 
ent case,  at  the  time  the  evidence  was  offered,  not  only  waa 
the  testiqaony  on  the  part  of  the  plaintiff  loose  and  indefi- 
nite and  lacking  in  precision,  but  there  was  a  difference 
between  the  version  of  the  transaction  given  by  the  plain- 
tiff and  that  given  by  the  defendant  5.  The  evidence 
was  competent  to  cover  any  points  which  the  parties  iu 
their  conversation  had  left  open,  and  was  also  competent 
to  show  that  the  version  of  the  transaction  given  by  the 
defendant  was  correct.  6.  Maxwell  had  testified  that  the 
plaintiff  asked  him  if  he  could   use  the  Atlantic  Mail 
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Stock  just  as  well  as  the  ten  per  cent,  or  money,  which 
had  been  originally  spoken  of.  *  *  *  Maxwell  had 
also  testified  that  he  was  disappointed  in  not  receiving 
the  money,  *  *  *  and  we  offered  to  show  that  it  was 
difficult  to  raise  money  on  the  stock,  and  hence  his  disap- 
pointment In  this  state  of  the  evidence,  our  offer  to 
show  that,  by  the  custom  and  usage,  we  were  entitled 
to  use  the  stock  by  hypothecation  or  otherwise,  was  com- 
petent, and  tended  to  show  that  the  plaintiff  intended 
that  it  should  be,  and  knew  that  it  would  be  so  used. 
7.  In  this  connection  attention  is  called  to  the  allegation 
in  the  complaint,  that  the  plaintiff  when  making  his  ten- 
der demanded  a  transfer  of  the  four  hundred  shares,  or 
of  a  like  number  of  such  shares.  8.  Evidence  of  the 
custom  in  question  was  not  offered  to  show,  nor  did  it 
tend  to  show,  that  the  legal  ownership  of  the  plaintifi'^s 
stock  had  become  vested  in  Maxwell,  or  to  exonerate 
Maxwell  from  his  legal  liability  to  account  for  the  stock, 
but  merely,  while  conceding  the  responsibility  of  the  de- 
fendant, and  his  liability  to  account  to  the  plaintiff  for 
and  in  respect  to  the  stock,  to  show  that  he  was  not  guilty 
of  a*  fraudulent  conversion,  or  liable  as  a  wrongdoer. 
Such  evidence  went  to  show,  that  although  liable  to  ac- 
count for  the  value  of  the  stock  in  another  form  of  action, 
the  defendant  was  not  liable  in  this.  This  is  not  in  con- 
flict with  the  principle  laid  down  by  the  authorities  so  far 
as  they  have  come  to  our  knowledge.  9.  If  the  plaintiff 
had  consented  to  the  use  of  the  securities  by  the  defend- 
ant, there  was  no  conversion.  The  plaintiff  is  presumed 
to  have  contracted  with  reference  to  the  usages  of  the 
business,  and  the  evidence  was  competent  to  show  implied 
assent.  10.  There  is  nothing  unreasonable  in  the  custom 
and  usage  sought  to  be  shown. 

n.  The  principles  decided  in  the  following  cases  justify 
the  reception  of  the  evidence.  {Markham  v.  Jatidan,  41 
N.  T.  239,  252,  246.     Beardslej/  v.  Davis,  52  Barb.  164. 
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Helme  v.  Ins.  Co»^  61  Penn,  107.)  These  cases  show  with 
dearnesS)  the  circumstances  under  which  custom  is  admi&- 
sible,  and  the  ground  on  which,  and  when,  it  is  admissible. 
(HoHon  V.  Morgan,  19  N.  T.  170.  S,  a,  6  Duer,  61.) 
Evidence  of  a  custom  that  brokers  only,  and  not  their 
customers,  are  known  in  transactions  at  the  board,  was 
received.  In  the  same  cases,  evidence  of  usage  among  bro- 
kers to  take  the  title  to  stock  purchased  in  their  own  name 
was  received  to  show  that  the  broker  was  not  guilty  of 
conversion.  Whitehouse  v.  Moore,  (13  Abb.  Pr.  143,)  and 
Peckham  v.  Ketchum,  (5  Bosw.  506,)  lay  down  the  same  prop- 
ositions. Where  there  is  nothing  in  the  agreement  to 
exclude  the  inference,  parties  are  presumed  to  contract  in 
reference  to  the  usage  or  custom,  and  usage  is  admissible 
to  explain  the  intention.  {Wadsworth  v.  Alleott,  6  N.  Y. 
64)  In  Esterly  v.  Coh,  (3  N,  Y.  502,)  evidence  of  a  usage  to 
charge  interest  on  an  open  running  account  was  admitted ; 
and  it  was  there  held  that  where  there  is  a  general  usage 
in  any  particular  trade  to  charge  or  allow  interest,  parties 
having  knowledge  are  presumed  to  contract  with  refer- 
ence to  it ;  and,  if  the  usage  does  not  conflict  with  the 
terms  of  the  contract,  it  will  be  deemed  to  enter  into  and 
constitute  a  part  of  it  In  Einton  v.  Locke,  (5  HiU,  438, 
439,)  in  an  action  on  a  contract  to  pay  twelve  shillings  per 
day  for  each  man,  evidence  of  usage  was  admitted  to 
show  that  ten  hours'  labor  constituted  a  day's  work.  In 
Fox  V.  Parker,  (44  Barb  541,)  evidence  of  a  usage  in  the 
business  of  selling  paper  was  admitted,  on  the  ground 
that  it  was  proper  to  intepret  by  usage  the  otherwise  un- 
determined intentions  of  parties,  and  to  ascertain  the  nature 
and  extent  of  their  contracts  arising,  not  from  stipulations, 
but  from  mere  implications  and  presumptions,  and  acts  of 
a  doubtful  character.  {See  aho  Smith  v.  Marvin,  27  N.  Y, 
140 ;  Suydam  v.  We9tfall,  4  Hill,  211 ;  Dunham  v.  Pettee, 
1  Daly,  112 ;  Ely  v.  New  Haven  Steamboat  Co.,  53  Barb, 
207 ;  Qibson  v.  Culver,  17  Wend.  305,  and  authorities  cited 
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in  2  Pars,  on  Cant  186-196 ;  Stanton  v.  Small,  3  Sandf. 
230.)  In  PoUock  v.  Stabhs^  (12  Q.  B.  765,)  evidence  was 
admitted  to  show  the  rights  and  obligations  of  brokers  in 
respect  to  the  purchase  of  stocks.  2  Parsons  on  Contracts, 
535-546,  contains  numerous  authorities  in  support  of  our 
proposition.  Story  on  Ageney,  98,  249,  and  1  Parsons  on 
'  Contracts,  54-61,  lay  down  the  rule,  supported  by  numer- 
ous authorities,  that  the  authority  and  duty  of  the  agent 
are  determined  by  reference  to  usage  and  custom. 

IIL  Evidence  of  usage,  to  show  that  by  the  custom  the 
broker  alone  was  known  in  the  transaction,  and  was 
obliged  to  provide  the  means  and  pay  for  the  gold,  was 
improperly  excluded.  {Horton  v.  Morgan,  19  JV.  F.  170. 
Whitehouse  v.  Moore,  13  Abh.  Pr.  143.  Pechham  v.  Ketch- 
urn,  5  Bosw.  506.    Pollock  v.  Stables,  12  Q,  B.  765.) 

rV.  The  evidence  of  the  usage,  to  show  the  right  of  the 
defendant  to  retain  the  stock  as  security  for  all  other  trans- 
actions, was  improperly  excluded.  {Sx  parte  Deeze,  1  At- 
hyns,  228.    Ex  parte  Ockenden,  Id,  234) 

V.  Irrespective  of  such  evidence,  the  defendant  was  en- 
titled to  hold  the  stock  as  security  for  such  transactions, 
and  the  plaintiff  not  having  tendered  to  the  defendant  the 
amount  of  the  loans  made  by  him  to  the  plaintiff,  was  not 
entitled  to  receive  the  stock,  and  the  defendant  was  not 
guilty  of  a  conversion.     (1  Pars,  on  Cant  262  and  notes.) 

VI.  The  evidence  to  show  that  in  previous  transactions 
between  the  plaintiff  and  Maxwell,  of  a  similar  nature  to 
those  in  controversy,  and  under  like  circumstances,  the 
defendant  had  used  securities  received  by  him  from  the 
plaintiff  and  that  the  defendant  had  knowledge  thereof, 
was  erroneously  excluded.  It  was  competent  to  show  an 
implied  assent  to  the  use  of  the  securities  on  the  present 
occasion,  and  to  show  that  such  use  was  not  wrongful  or 
fraudulent.  Had  the  plaintiff  consented  expressly  to  such 
use,  there  was  no  conversion,  and  evidence  of  any  fact 
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from  which  such  assent  might  be  inferred  or  implied  was 
competent 

Vn.  At  all  events,  the  evidence  of  such  use  by  the  de- 
fendant on  previous  transactions,  with  the  knowledge  of 
the  plaintiff,  in  connection  with  the  evidence  that  such  use 
was  in  accordance  with  the  custom,  was  competent  to  show 
that  the  disposition  of  these  securities  by  the  defendant 
was  not  wrongful. 

VIJLL.  The  evidence  did  not  justify  the  court  in  direct- 
ing a  verdict  for  the  plaintiff,  but  the  same  should  have 
been  submitted  to  the  jury  to  determine  what  the  agree- 
ment was,  and  also  on  the  question  whether  the  plaintiff 
had  acquiesced  in  the  use  of  the  stock. 

IX.  The  court  erred  in  respect  to  damages.  1.  The 
plaintiff  was  not  entitled  to  the  highest  market  value  of 
the  stock.  2.  No  allowance  was  made  to  the  defendant 
for  the  amount  actually  due  him  on  the  transaction  for 
which  he  held  the  stock  as  security,  viz.,  $11,600.22,  and 
interest  from  January  19,  1867. 

Ingraham,  p.  J.  Different  versions  of  the  contract  are 
given  by  the  plaintiff  and  the  defendant,  in  their  evidence 
on  the  trial.  According  to  the  plaintiff*'s  evidence,  the 
pledge  of  the  stock  was  merely  made  to  secure  a  margin, 
and  if  correct,  the  case  would  come  within  the  rule  as 
laid  down  in  Markham  v.  Jaudon,  (41  N.  T.  239,)  and  the 
same  could  not  be  used  by  the  broker.  According  to  the 
evidence  of  the  defendant,  he  required  a  margin  of  10  .per 
cent.  This  he  expected  to  receive  in  money;  but  after  the 
purchase  of  the  first  $100,000,  the  plaintiff  applied  to  him 
and  inquired  if  he  could  not  use  the  stock,  instead  of  the 
money,  and  the  defendant  consented  to  take  it  By  the 
proposition  to  give  the  defendant  the  stock  instead  of  the 
money,  and  for  its  use  by  the  defendant,  I  think  it  clear 
that  the  intent  was  that  the  defendant  should  use  the  stock 
as  he  might  lawfully  have  used  the  money,  and  that  for 
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Buch  a  course  the  defendaDt  would  not  be  liable  in  an 
action  of  tort.  As  these  statements  were  contradictory,  it 
came  within  the  province  of  a  jury  to  decide  which  was 
the  contract  between  the  parties ;  and  the  judge  could  not 
take  that  question  from  the  jury.  The  offer  to  show  that 
before  this  transaction  shares  had  been  deposited  with  the 
defendant,  and  he  had  hypothecated  the  same,  and  that 
such  use  of  the  stock  was  communicated  to  the  plaintiff, 
who  made  no  objection  thereto,  should  have  been  admit- 
ted, as  showing  the  construction  of  the  contract  by  both 
parties;  and  was  properly  for  the  consideration  of  the  jury 
in  determining  what  the  terms  of  the  contract  were. 

Although  by  this  contract  as  stated  by  the  defendant, 
he  had  a  right  to  use  this  stock  in  the  same  manner  as  the 
cash,  if  that  had  been  deposited,  he  was  bound  by  his 
contract  to  return  the  stock  whenever  the  plaintiff  ten- 
dered the  amount  due  to  the  defendant,  for  which  it  had 
been  pledged.  When  the  tender  was  made,  it  was  the 
duty  of  the  defendant  at  once,  or  within  a  reasonable 
time,  to  have  restored  the  stock.  This  he  failed  to  do, 
and  the  plaintiff  was  entitled  to  recover,  on  the  contract, 
its  value.  But  if  the  defendant,  by  the  contract,  had  the 
right  to  use  the  stock,  by  hypothecation,  there  was  no 
tort  committed  by  the  omission  to  restore  it,  and  the 
plaintiff's  remedy  was  on  the  contract,  and  not  for  the 
conversion. 

The  verdict  should  be  set  aside  and  a  new  trial  ordered. 

Geo.  Q.  Barnard,  J.,  concurred. 

Cardozo,  J.  (dissenting.)  I  think  the  offers  on  the  trial, 
on  the  part  of  the  defendant,  were  properly  excluded.  The 
transaction  made  him  a  pledgee  of  the  stock,  and  evidence 
of  custom  is  not  admissible  to  change  his  liabilities  and 
duties  as  such.  •  (Markham  v.  Jaudon^  41  N.  Y.  236.) 

But  the  court  erred  in  directing  a  verdict  for  the  whole 
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amount  of  the  value  of  the  stock.  The  plaintiff  was  in^ 
debted  to  the  defendant  upon  the  transaction  upon  which 
the  stocks  were  pledged^  in  ^11,600.22,  and  that  amount 
should  have  been  deducted  from  the  recovery  which  the 
plaintiff  would  otherwise  have  been  entitled  to.  (See  Les- 
lie V.  Hoffman,  Edm.  Select  Ga%es^  475.) 

If  the  plaintiff  stipulates  to  deduct  that  sum,  the  excep- 
tions should  be  overruled,  and  judgment  for  the  difference 
ordered  on  the  verdict;  otherwise  a  new  trial  should  be 

ordered. 

New  trial  granted. 

[First  Dbpabtmbnt,  Gbnebal  Tbbm,  at  New  Tork,  February  7,  1871. 
Ikgrakamt  P.  J.,  and  Cardoto  and  Oeo,  O,  Barnard^  Justices.] 


-••♦- 


Heinemann  and  another  vs.  Heard  and  others. 

Where  agents  abroad  are  vested  with  a  discretion,  both  as  to  quality  and  price, 
in  making  purchases  of  teas  and  silks,  for  their  principals  in  this  country, 
they  are  not  liable  for  a  failure  to  purchase,  without  more  proof  than  the 
mere  fact  that  some  purchases  were  made,  during  the  time,  by  other  dealers, 
within  the  limit. 

Under  such  instructions,  it  should  appear  that  the  agents  not  only  could  hare 
purchased,  but  that  knowledge  of  the  opportunities  of  making  the  purchases 
was  brought  home  to  them,  and  that  their  omission  to  purchase  was  willful, 
and  not  the  result  of  an  ordinary  degree  of  discretion  and  prudence  on  their 
part. 

APPEAjli  oy  tne  plaintiffs  from  a  judgment  at  the  circuit 
dismissing  the  complaint. 
The  plaintiffs  were  merchants  doing  business  in  the 
city  of  New  York.  In  the  year  1864,  they  commenced  a 
correspondence  with  the  defendants,  who  were  merchants 
in  China,  and  on  the  23d  of  December,  of  that  year,  gave 
them  an  order  to  invest  £10,000  in  "  fair  cargo  Foochow 
Oolongs,"  (teas,)  "at  a  price  not  exceeding  9c?.  sterling 
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per  lb.  free  on  board,  packed  in  half  chests ;  and  £5000 
in  No.  1  re-reeled  silk,  if  possible  all  white,  at  18b.  for 
Camchuck,  or  at  16«.  for  No.  1  Loong  Kong  or  Kow  Kong^ 
free  on  board,"  in  accordance  with  the  terms  of  a  letter  of 
credit  of  J.  8.  Morgan  &  Co.,  bankers  of  London,  which 
letter  of  credit  was  dated  January  10th,  1865,  for  shipment 
of  property  from  China  to  an  Atlantic  port  in  the  United 
States,  and  required  the  bills  to  be  drawn  in  China  prior 
to  July  Ist,  1865,  and  advice  thereof  given  in  duplicate ; 
*'  such  advice  to  be  accompanied  by  bill  of  lading  filled  up 
to  order,  with  abstract  of  invoices  indorsed  thereon,  one 
copy  of  the  same  to  be  sent  to  Messrs.  Dabney,  Morgan  & 
Co.  of  New  York,  by  the  ship.  The  receipt  of  these  in- 
structions and  letter  of  credit  was  acknowledged  by  the 
defendants  in  a  letter  dated  February  25th,  1865,  in  which 
they  said  they  considered  it  very  improbable  that  they 
would  be  able  to  use  the  credit  for  some  time,  as  prices  of 
both  tea  and  silk  were  so  far  beyond  the  limits  of  their  in- 
structions. May  2d,  1865,  the  plaintiffs  again  wrote  the  de- 
fendants, saying:  "  With  this,  we  would  authorize  you  that 
in  case  you  see  no  chance  of  filling  our  orders,  to  substitute 
the  Oolongs  by  fine  Moyune  teas,  either  from  Canton  or 
Shanghai,  the  usual  assortment  of  fully  fair  cargo,  at  a 
price  of  1«.  Id.  sterling  per  pound,  free  on  board,  without 
freight  and  insurance;  for  the  Ting  Tai  2d.  per  pound 
higher.  The  silk  we  should  like  to  get,  even  at  a  differ- 
ence of  five  per  cent  above  our  limif  This  letter  was  re- 
ceived in  Hong  Kong  July  7th,  1865,  and  its  receipt 
acknowledged  by  a  letter  dated  on  the  10th  July,  1865,  in 
which  the  defendants  say  that  the  market  ibr  Oolongs  had 
not  yet  opened,  and  that  it  was  almost  too  early  to  be  able 
to  predict  the  course  of  the  markets  and  the  range  of 
prices;  that  they  had  endeavored  to  make  contracts  for 
silk  within  limits,  but  that  dealers  were  unwilling  to  make 
any  settlements  until  they  could  see  the  quality  of  the 
next  crop,  which  would  be  shown  before  long. 
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On  the  2d  of  March,  1866,  this  action  was  commenced 
against  the  defendants  for  the  recovery  of  985,000,  with 
interest  from  March  2d,  1866^  upon  allegations  that  in  the 
months  of  June  and  July,  1865,  they  could  have  invested 
<£5000  sterling  at  the  market  rates  th^n  ruling  in  the 
Chinese  market,  in  re-reeled  silk,  as  directed  by  the  plain- 
tiffs' letter  of  December  23d,  1864,  and  within  the  limits 
and  under  the  conditions  therein  contained,  as  the  defend- 
ants well  knew,  and  could  have  shipped  the  same  to  the 
plaintiffs  as  therein  directed,  but  wrongfully  omitted  and 
neglected  to  do  so.  And  that  daring  the  month  of  July, 
1865,  the  defendants  could,  at  the  market  rates  then  raling 
in  the  Chinese  markets,  have  invested  <£5000  sterling  of 
the  said  credit  in  re-reeled  silk,  as  directed  by  the  plaintiffs' 
letter  of  December  23d,  1864,  and  within  the  limits  and 
under  the  conditions  therein  contained,  as  modified  by  the 
plaintiffs'  letter  of  May  2d,  1865,  as  the  said  defendants 
well  knew,  and  could  have  shipped  the  same  to  the  plain- 
tiffs, as  therein  directed,  but  wrongfully  omitted  and 
neglected  so  to  do.  That  in  July  and  August,  in  the 
year  1865,  the  defendants  could,  at  the  market  rates  then 
ruling  in  the  Chinese  markets,  have  invested  the  amount 
of  the  said  credit  in  fine  "  Moyuno  teas,"  as  directed  by 
the  plaintiffs'  letter  of  May  2d,  1865,  within  the  limits  and 
under  the  conditions  therein  contained,  as  the  defendants 
well  knew^  and  could  have  shipped  the  same  to  the  plain- 
tiffs as  directed,  but  wrongfully  omitted  and  neglected  to 
do  so. 

The  defendants  filed  their  answer  to  this  complaint,  de- 
nying that  they  could,  before  the  expiration  of  the  letter 
of  credit,  have  invested  the  £5000  in  re-reeled  silk  within 
the  limits  and  under  the  conditions  prescribed  by  the 
plaintiffs ;  or,  if  such  investment  could  have  been  made, 
that  they  had  any  knowledge  or  information  that  such 
could  have  been  done ;  and  denying  that  they  could  have 
shipped  the  same  to  the  plaintiffs  at  any  time  during  the 
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period  of  the  alleged  letter  of  credit.  The  same  denial  is 
made  in  relation  to  the  investment  of  £10,000  in  fine  Mo- 
yane  teas. 

The  issues  raised  by  the  pleadings  came  on  for  trial  at 
the  New  York  circuit,  on  the  5th  of  May,  1869,  before 
Justice  Cardozo  and  a  jury. 

After  the  counsel  for  the  plaintifi's  had  closed  their  evi- 
dence— consisting  of  letters,  depositions,  circulars,  invoices, 
oral  testimony,  B,n^  pro  forma  statements — the  defendants' 
counsel  moved  to  dismiss  the  complaint,  on  the  ground  that 
the  plain tiiiB  had  failed  to  make  out  a  prima  facie  case 
sufficient  to  go  to  the  jury;  which  motion  was  sustained 
by  said  justice,  who  ordered  that  the  complaint  be  dis- 
missed. 

To  this  decision  the  appellants  excepted,  and  appealed 
to  the  general  term. 

W.  W.  Macfarlandy  for  the  appellants. 

E,  W.  Stoughton,  John  E.  Ward  and  Wm.  S,  Dexter^  for 
the  respondents. 

By  the  Courts  Ingraham,  P.  J.  We  do  not  deem  it  neces- 
sary to  the  disposition  of  this  case  to  discuss  particularly 
the  evidence  given  on  the  trial.  After  an  examination  of 
that  evidence,  we  think  that  some  general  principles  appli- 
cable to  .it  will  dispose  of  the  questions  raised  on  this 
appeal. 

In  regard  to  the  orders  to  purchase  teas,  the  same  were 
purely  discretionary  on  the  part  of  the  defendants,  requir- 
ing the  exercise  of  their  judgment  both  as  to  the  kind  of 
tea  and  its  quality.  The  first  orders  were  to  purchase 
Oolongs  at  a  limited  price.  If  desirable  purchases  of  this 
kind  of  tea  could  not  be  made,  the  orders  authorized  pur- 
chases of  fine  Moyune  teas,  under  certain  limits  as  to 
quality  and  price.    This  was  as  late  as  May,  1865,  and  not 


528        CASES  IN  THE  SUPREME  COURT. 

Heinemann  r.  Heard. 

received  till  some  time  thereafter,  when  the  date  of  the 
credit  was  to  expire  July  1st,  although  afterwards  extended 
to  September  1st,  while  on  the  6th  of  June  1865,  a  letter 
was  sent  authorizing  the  first  credit  not  used  to  be  applied 
for  joint  account. 

We  think  no  other  conclusion  in  regard  to  this  cor- 
respondence could  be  arrived  at,  except  that  the  intent  was 
to  vest  in  the  defendants  a  degree  of  discretion,  both  as  to 
quality  and  price,  in  making  the  purchase,  which  could 
not,  under  the  evidence  given,  render  the  defendants  liable 
for  neglect  to  obey  orders  of  the  plaintiflf,  without  much 
further  proof  than  can  be  found  in  this  case. 

In  regard  to  the  purchases  of  silks,  the  same  discretion 
was  given  to  the  defendants.  In  December,  1864,  after 
stating  quality  and  price  of  silks,  the  plaintiffs  continue : 
"  The  selection  of  silk  and  tea  we  leave  to  your  discretion/* 
In  May,  1865,  they  were  authorized  to  ship  other  grades, 
at  their  discretion,  which  they  might  consider  equally  de- 
sirable for  this  market.  8uch  silks  as  were  required  had 
to  be  ordered  for  weeks  in  advance,  and  the  evidence  does 
not  show  that  such  silks  could  have  been  contracted  for 
before  the  month  of  June  following,  while  the  limitation 
of  credit  expired  in  July.  So  also,  when  the  price  fell  to 
the  limit  in  June,  owing  to  unfavorable  news  from  Europe, 
the  defendants  thought  it  best  to  delay  purchases  on  that 
account  until,  by  the  next  arrival,  riews  of  a  reaction  had 
taken  place,  and  the  price  went  beyond  the  limit.  From 
all  the  evidence  in  the  case^  we  think  the  defendants  were 
vested  with  a  discretion  in  making  purchases,  both  of  silks 
and  teas,  which  exempted  them  from  liability  for  not  pur- 
chasing, without  more  proof  than  the  mere  fact  that  some 
purchases  were  made  during  the  time  by  other  dealers, 
within  the  limits. 

Under  such  instructions  as  were  given  to  these  defend- 
ants, it  should  appear  that  they  not  only  could  have  pur- 
chased, but  that  the  knowledge  of  the  opportunities  of 
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making  the  purchases  was  brought  home  to  the  defend- 
ants^ and  that  their  omission  to  do  so  was  willful,  and  not 
the  result  of  an  ordinary  degree  of  discretion  and  prudence 
on  their  part.  We  think  the  evidence  on  this  branch  of 
the  case  was  insufiBicint  to  establish  any  liability  against 

the  defendants. 

Judgment  affirmed. 

[FtBBT  Dbpabtkekt,  Gbnbbal  Term,  at  New  York,  February  7,  1871. 
Jnffraham,  P.  J.,  and  Geo,  O.  Barnard,  Justice.] 


Edwin  Hoyt  and  others  vs.  Peter  E.  Bonnett  and  others, 

Executors,  &c.,  and  others. 

The  statute  does  not  limit  the  claims  to  be  presented  to  executors  by  creditors, 
to  such  as  are  due.  Whether  due  or  not,  if  there  is  an  intention  to  make  a 
claim  against  the  estate,  notice  of  that  claim  should  be  presented,  and  if  it 
be  not  due,  the  statute  (2  J2. 8.  96,  ^  74,)  points  out  the  course  to  be  pur- 
sued, upon  the  accounting. 

Executors  may  select  a  place  as  their  place  of  business  or  residence,  so  far  as 
their  relation  to  the  estate  is  concerned ;  and  the  designation,  in  a  notice 
published  in  the  newspapers,  of  a  place  where  claims  of  cr.editors,  against 
the  estate,  shall  be  presented,  makes  that  the  residence  or  place  of  business 
of  the  executors,  for  that  purpose,  within  the  meaning  and  object  of  the 
Bti^nite.    (2  R,  S,  88,  §  84.) 

The  decision  to  the  contrary,  in  Murray  v.  Smithf  (9  Bono.  689,)  disapproved. 

Where  executors,  on  the  presentation  of  a  claim  against  the  estate,  to  them, 
positively  declined,  in  writing,  to  pay  the  same ;  Held  that  this  amounted  to 
a  rejection  of  the  claim ;  although  they,  at  the  same  time  asked  for  a  bill 
of  particulars,  and  a  list  of  vouchers. 

JIdd,  also,  that  the  executors  did  not,  by  stating  that  they  would  be  "  greatly 
obliged"  for  a  bill  of  particulars,  ^c,  qualify  their  refusal  to  pay;  they 
making  no  promise,  and  giving  no  intimation  that  their  action  would  be 
altered  by  such  a  bill,  if  one  were  sent. 

And  that  if  the  cldmants  neglected  to  furnish  any  bill  of  particulars,  they 
could  not  claim  that  the  demand  for  one  was  a  qualification  of  the  previous 
rejection. 

Vol.  LVin.  34 
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THIS  is  an  appeal  from  a  decree  of  the  surrogate  of  the 
county  of  New  York,  settling  the  accounts  of  execu- 
tors and  ordering  payment  of  legacies. 

The  question  presented  by  the  case  was  whether  the 
claims  made  by  the  appellants  were  barred  by  the  statute, 
by  reason  of  the  omission  of  the  claimants  to  commence 
suit  thereon  within  six  months  after  the  time  when  the 
same  were  rejected  by  the  executors,  or  after  they  be- 
came due. 

Augustus  Whitlock,  of  the  city  of  New  York,  died  prior 
to  September  20,  1866,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate,  and  on  the  last  men- 
tioned day  letters  testamentary  on  the  said  will  were 
issued  by  the  suiTOgate  of  New  York,  to  Daniel  Whitlock 
and  Robert  C.  Qwyer,  two  of  the  executors  therein  named, 
and  on  September  22,  1866,  to  Peter  li.  Bonnett,  the  other 
executor  therein  named.  The  testator  was,  at  the  time 
of  his  death,  a  copartner  in  the  firm  of  Whital,  Le  Fevre 
&  Co.  of  Waterbury,  Connecticut  This  firm  of  Whital, 
Le  Fevre  &  Co.  was  solvent,  and  the  interest  of  the  estate 
therein  was  sold  by  his  executors  to  Wm.  H.  Bonnett,  one 
of  the  legatees  under  the  will,  for  $50,000.  The  testator, 
Augustus  Whitlock,  was  also  a  copartner  in  a  manufac- 
turing corporation  called  Glenville  Mills,  Glenville,  Con- 
necticut. Hoyt,  Spragues  &  Co.,  the  appellants  herein, 
had  an  account  as  factors  and  commission  merchants,  with 
Whital,  Le  Fevre  &  Co.  for  moneys  advanced  on  woolens 
consigned  to  them  by  Whital,  Le  Fevre  &  Co.,  and  on 
July  1,  1867,  claimed  a  balance  of  account  thereon  of 
$507,501.65,  against  which  they  held  cloth  goods  unsold 
amounting  to  about  270,000  yards  in  quantity,  the  pro- 
ceeds of  sale  of  which  were  applicable  to  the  said  balance 
of  account.  They  had  also  an  account  for  moneys  ad- 
vanced to  the  Glenville  Mills,  amounting,  July  1,  1867,  to 
$5115.21.  On  April  4th,  1867,  the  executors  of  Augustus 
Whitlock  obtained  from  the  surrogate  an  order  "that  the 
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said  executors  insert  a  notice  once  in  each  week,  for  six 
months,  in  the  New  York  World  and  New  York  Transcript  j 
requiring  all  persons  having  claims  against  said  deceased^ 
to  present  the  same,  with  the  vouchers  thereof,  to  said  ex- 
ecutors, at  their  places  of  residence  or  places  of  transact- 
ing business,  to  be  specified  in  such  notice,  on  or  before  a 
day  therein  mentioned,"  &c.  The  executors,  respectively, 
resided  in  the  city  of  New  York,  and  carried  on  business 
therein,  and  each  had  a  place  of  business  in  said  city,  as 
follows :  Peter  R.  Bonnett  resided  at  No.  6  East  Twelfth 
street,  and  had  a  place  of  business  at  No.  52  Vesey  street; 
Daniel  B.  Whitlock  resided  at  No.  218  West  Twenty-eighth 
street,  and  had  a  place  of  business  at  No.  46  South  street; 
and  Robert  C.  Gwyer  resided  —  Irving  Place,  and  had  a 
place  of  business  at  the  corner  of  Old  Slip  and  Front  street. 
The  only  notice  published  by  the  executors,  pursuant  to 
said  order  of  April  4,  1867,  was  in  the  following  words : 

• 
"  In  pursuance  of  an  order  of  the  surrogate  of  the  county 

of  New  York,  notice  is  hereby  given  to  all  persons  having 

claims  against  Augustus  Whitlock,  late  of  the  city  of 

New  York,  deceased,  to  present  the  same,  with  vouchers 

thereof,  to  the  subscribers,  at  the  office  of  Messrs.  Amherst 

Wight  &  Son,  No.  119  Broadway,  in  the  city  of  New  York, 

on  or  before  the  eleventh  day  of  October  next. 

Dated  New  York,  the  5th  of  April,  1867. 

Daniel  B.  Whitlock, 

Robert  C.  Gwyer, 

Peter  R.  Bonnett, 

Executors." 

Hoyt,  Spragues  &  Co.,  on  October  8,  1867,  sent  to  the 
office  of  Messrs.  Amherst  Wight  &  Son,  directed  to  said 
executors,  notices  of  their  claims  against  the  estate  of 
Augustus  Whitlock.  Each  claim  was  for  "  balance  of  ac- 
count for  moneys  advanced^'  to  the  firms  above  mentioned, 
in  which  the  testator  was  a  partner ;  and  was  verified  by 
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an  affidavit  stating  that  the  claim  was  '^justly  due  and 
owing"  to  the  claimants.  On  November  9,  1867,  the  ex- 
ecutors served  on  Hoyt,  Spragues  &  Co.  a  notice,  of  which 
the  following  is  a  copy : 

"  To  Hoyt,  Spragues  &  Co. : 

Gents, — ^You  are  requested  to  take  notice,  that  the  ex- 
ecutors, &c.,  of  Augustus  Whitlock,  as  at  present  advised, 
decline  to  pay  your  claims  against  the  estate  of  Augustus 
Whitlock  for  $5115.21,  and  for  $507,601.65,  presented  to 
the  attorneys  for  said  executors,  and  filed  with  them  on 
the  8th  day  of  October,  1867, 

Having  no  other  means  of  procuring  information  con- 
cerning the  details  of  said  claims,  they  will  be  greatly 
obliged  if  you  will  furnish  them  a  bill  of  particulars  con- 
taining the  items  of  your  accounts,  the  dates  when  con- 
tracted, and  a  list  of  the  notes  or  other  vouchers  which 
you  hold  for  the  same. 
New  York,  November  9th,  1867. 

p.  r.  bonnbtt, 
Robert  C.  Gwybr, 
D.  B.  Whitlock, 

Executors." 

On  June  11,  1869,  the  executors  presented  to  the  surro- 
gate a  petition  for  a  final  settlement  of  their  account  as 
executors.  In  the  petition,  which  was  verified  by  the 
oath  of  the  executors,  Hoyt,  Spragues  &  Co.  are  named 
among  the  persons  interested  in  the  estate  as  "  creditors, 
legatees,  next  of  kin,  or  otherwise."  Hoyt,  Spragues  & 
Co.  were  duly  cited  as  persons  so  interested,  to  appear  on 
the  final  accounting  on  July  19,  1869.  Hoyt,  Spragues  & 
Co.  appeared,  pursuant  to  citation,  and  it  then  appearing 
that  the  executors  had  omitted  their  claim  in  the  account, 
and  claimed  that  it  was  barred  and  extinguished,  as  a 
claim  which  had  been  disputed  and  rejected,  and  on  which 
no  action  had  been  commenced  within  six  months  from 
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the  date  of  its  rejection,  Hoyt,  Spragues  &  Co.  duly  ob- 
jected to  the  account  on  the  ground  of  such  omission.  It 
was  claimed  before  the  surrogate,  on  the  part  of  Hoyt, 
Spragues  &  Co.,  that  they  were  creditors  of  the  estate, 
having  a  claim  not  yet  liquidated,  and  ascertained  as  to 
amount,  but  which  would  become  liquidated  and  due  so 
soon  as  the  consigned  goods  in  their  hands  were  sold ; 
that  the  claim  had  never  been  so  disputed  or  rejected  as 
to  be  barred  by  statute  for  non-commencement  of  suit 
within  six  months  after  notice,  and  that  no  sufficient 
notice  had  ever  been  given  to  set  the  statute  in  motion. 
The  executors  claimed  that  they  were  entitled  to  a  decree 
for  final  accounting  and  distribution,  without  reference  to 
the  claim  of  Hoyt,  Spragues  &  Co.,  on  the  ground  that  the 
claim  was  barred  by  the  statute,  as  a  rejected  claim,  on 
which  no  suit  had  been  commenced  within  six  months 
after  its  rejection.  The  surrogate  overruled  the  objec- 
tions, and  proceeded  to  pass  the  executors'  accounts,  and 
to  decree  distribution,  without  reference  to  the  claim  of 
Hoyt,  Spragues  &  Co.  And  from  such  decree  Hoyt, 
Spragues  &  Co.  appealed  to  the  general  term  of  this  court 

Wm.  A,  Butler,  for  the  appellants. 

I.  The  undisputed  facts  appearing  before  the  surrogate 
by  the  allegations  and  proofs  of  the  parties,  respectively, 
upon  the  proceedings  for  the  accounting,  showed  that  a 
claim  existed  in  favor  of  Hoyt,  Spragues  &  Co.  against  the 
estate  of  the  deceased,  to  a  large  amount,  which  was  not 
then  due.  It  was,  therefore,  the  duty  of  the  surrogate  to 
have  ascertained  and  allowed  a  sum  sufficient  to  satisfy 
the  claim,  or  the  proportion  to  which  it  was  entitled,  to 
be  retained  by  the  executors,  pursuant  to  the  provisions 
of  section  74,  article  3,  chapter  6,  part  2  of  the  Revised 
Statutes;  (2  B.  S.  96;)  or  he  should  have  suspended  the 
accounting  and  distribution,  pursuant  to  the  provisions 
of  section  64  of  the  same  article,  until  the  claim  was 
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liquidated  and  adjasted.  1.  The  claim  was  not  due.  It 
was  for  factors'  advances  on  consigned  goods^  which  bad 
not  been  sold,  and  the  proceeds  of  which  were  applicable 
to  the  liquidation  of  the  account.  It  is  well  settled  that 
where  a  comnaission  merchant  makes  advances  on  goods 
consigned  to  him  for  sale,  the  proceeds  of  the  consigned 
property  are  the  primary  fund  to  which  he  must  look  for 
reimbursement,  and  it  is  incumbent  on  him  to  show  that 
the  fund  is  insufficient,  before  he  can  recover  against  the 
consignor  personally.  {Gihon  v.  Stanton^  9  N,  T.  476.) 
2.  The  claim  as  presented  was  not  for  any  debt  due,  but 
was  a  statement  of  the  cash  advances  as  made,  and  of  the 
property  in  hand  to  meet  the  same.  No  suit  could  have 
been  commenced  on  the  claim,  as  it  could  not  be  ascer- 
tained whether  any  or  what  balance  would  be  due  to  Hoyt, 
Spragues  &  Co.  at  the  close  of  the  transaction,  so  long  as 
the  goods  remained  unsold.  It  was  therefore  the  duty  of 
the  surrogate  to  have  provided  for  the  claim  as  required 
by  section  74,  above  cited,  or  to  have  suspended  the 
accounting,  as  provided  by  section  64.  Section  64  pro- 
vides that  the  hearing  of  the  allegations  and  proofs  of  the 
respective  parties  may  be  adjourned  from  time  to  time  as 
may  be  necessary,  &c.  (2  B.  S,  94,  §  64.  Curtis  v,  Stil- 
well,  32  Barb,  354,  356.) 

n.  The  claim  was  not  barred  or  affected  by  the  provis- 
ions of  section  38,  article  2,  chapter  6,  part  2,  of  the  Re- 
vised Statutes,  inasmuch  as  no  part  of  the  debt  was  due 
at  the  time  of  the  supposed  rejection  of  the  claim.  It  is 
subtantially  conceded  by  the  surrogate  that  the  demand 
of  Hoyt,  Spragues  &  Co.  was  simply  a  "  claim,"  and  not  a 
^'  debt,"  and  yet  in  his  decision  and  decree  he  treated  it 
as  a  debt  barred  by  the  statute.     This  was  plainly  error. 

ni.  Even  if  the  provisions  of  section  38  applied,  the 
claim  was  not  "disputed  or  rejected"  by  the  executors, 
within  the  meaning  of  the  law,  so  as  to  set  the  six  months 
statute  of  limitations  in  operation.     1.  The  notice  was 
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to  the  effect  that  the  executors,  as  at  present  advised,  de- 
clined to  pay  the  claim,  and  requested  further  particulars, 
vouchers,  &c.  There  was  no  dispute  or  rejection,  so  as  to 
notify  the  claimants  that  the  executors  intended  to  set  the 
statute  in  operation  against  them,  or  not  to  admit  the 
claim  against  the  estate  as  a  claim.  2.  K  through  inad- 
vertence, or  for  any  cause,  Messrs.  Hoyt,  Spragues  &  Co. 
neglected  to  furnish  the  further  particulars,  the  executors 
could  then,  for  want  of  them,  have  disputed  or  rejected 
the  claim.  But  as  yet  they  have  not  done  so.  They  stand 
on  the  record  asking  information  about  the  claim.  This 
is  wholly  inconsistent  with  the  notion  that  they  disputed 
or  rejected  it.  That  would  depend  on  their  further  decis- 
ion after  receiving  the  particulars.  They  could  not  in  the 
same  breath  say,  "  we  dispute  and  reject  the  claim,"  and 
"we  request  a  bill  of  items."  3.  The  authorities  are  uni- 
form in  holding  executors  very  strictly  to  the  requirements 
of  the  statute  which  limits  rights  of  action,  and  to  make 
it  applicable,  there  must  be  a  positive  and  explicit  dispute 
or  rejection.  (Barscdou  v.  Wright y  4  Bradf,  164.  Ulliot  v. 
Gronk's  Adm'rs.y  13  Wend.  35.  Kidd  v.  Chapman^  2  Barb, 
Ch.  414.  Reynolds  v.  Collins^  3  JKZZ,  36.)  4.  It  is  evident, 
by  the  terms  of  the  notice,  that  the  executors  proceeded 
under  section  35,  which  authorized  them  to  require  vouch- 
ers .  in  support  of  the  claim.  (2  R,  S.  88,  §  35.)  The 
failure  to  furnish  vouchers  might  have  justified  them  in 
rejecting  the  claim  for  that  reason,  as  above  conceded,  or 
in  calling  for  a  reference  as  provided  by  section  36,  (2  R,  S. 
88,  §  36,)  but  they  were  not  at  liberty  to  hold  the  question 
of  allowance  or  rejection  in  abeyance  until  the  final  ac- 
counting, and  after  citing  the  claimants  as  creditors,  to 
ignore  their  claim  as  barred  by  statute,  and  procure  a  de- 
cree of  the  surrogate  adjudging  it  to  be  so  barred, 
(Tucker  v.  Tvtckerj  4  Keyes^  146,  148.) 

IV.  The  statute  did  not  apply,  inasmuch  as  no  suffi- 
cient notice  for  the  presentation  of  claims  had  been  given 


v» 
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by  the  executors,  in  pursuance  of  the  surrogate's  order  of 
publication.  1.  The  notice  published  was  not  a  compli- 
ance with  the  statute,  or  with  the  surrogate's  order,  as 
it  did  not  require  the  claims  to  be  exhibited  at  the  "  place 
of  residence"  or  "place  of  business"  of  either  of  the  ex- 
ecutors. This  is  a  fatal  defect.  (2  B.  S.  88,  §  34.  Mur- 
ray V.  Smithy  9  Bo8w.  689.)  2.  The  fact  that  Messrs.  Hoyt, 
Spragues  &  Co.  presented  their  claim  pursuant  to  the 
notice,  did  not  prevent  them  from  objecting  that  the  notice 
was  insufficient  under  the  statute.  The  executors  invoked 
the  aid  of  the  statute  to  destroy  the  claim  upon  grounds 
which  rested  solely  upon  proof  to  be  made  by  them  of  a 
strict  pursuance  of  the  statute.  Every  fact  thus  became 
jurisdictional,  and  this  being  the  case,  they  must  make 
out  a  case  of  complete  compliance  with  the  statute.  In 
such  cases  consent  cannot  confer  jurisdiction  or  aid  the 
statute.  "  The  law,  and  not  the  consent  of  the  parties, 
confers  jurisdiction,  and  that  rule  could  have  no  practical 
force,  if  consent,  given  in  whatever  form,  could  preclude 
inquiry  as  to  the  lawfulness  of  the  jurisdiction."  {Per 
Johnioriy  cT".,  in  Beach  v.  Nixon^  9  N,  T.  36.  Tucker  v. 
Tucker,  4  Keyes^  136.  Dudley  v.  Mayhew,  3  N.  T,  9.  Gar- 
eie  V.  Sheldon,  3  Barb,  232.)  3.  The  surrogate  therefore 
erred  in  holding  that  the  order  to  advertise,  and  the  notice 
under  such  order,  "were  not  jurisdictional  points,*'  and 
that  the  only  jurisdictional  question  for  the  surrogate  was 
the  disputing  or  rejection  of  the  claim.  The  statutory 
limitation  is  only  applicable  to  cases  where  the  rejection 
of  the  claim  is  after  the  publication  of  a  sufficient  notice, 
as  authorized  by  section  34.     ( Whitmore  v.  Foose^  1  Benio^ 

159.) 

V.  The  surrogate  having  no  jurisdiction  to  try  the 
claim,  if  disputed,  {Magee  v.  Vedder,  6  Barh  352  ;  Wihon 
V.  Baptist  Ed,  Society ,  10  id.  308 ;  DiiOBway  v.  Bank  of 
Washington^  24  id,  60 ;  Curtis  v.  Stilwell,  32  id.  354 ;  An- 
drews V.  Wallege,  17  How.  263  ;   Tucker  v.  Tucker,  4  Key  en. 
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136 ;)  and  the  execntors  having  failed  to  take  such  action 
under  the  statute  as  to  extinguish  and  bar  the  claim,  it 
was  error  in  the  surrogate  to  adjudge  it  barred,  and  to 
permit  the  executors,  on  that  ground,  to  distribute  the 
estate  without  reference  to  it.  He  should  have  adjudged 
the  claim  to  be  an  undisputed  one,  or  have  .required  the,, 
executors,  by  proper  proceedings  under  the  statute,  to 
place  it  in  a  position  for  adjudication,  and  have  suspended 
proceedings  in  the  mean  time.     (See  point  I.) 

VI.  The  decree  of  the  surrogate  should  be  reversed, 
and  the  cause  remitted  to  the  surrogate  for  further  pro- 
ceedings. 

0.  A.  Peahody^  for  the  respondents. 

The  principal  questions  to  be  considered  are,  1.  Whether 
the  notice  by  the  executors  to  persons  having  claims 
against  the  deceased,  to  present  them  to  the  executors, 
published  under  an  order  of  the  surrogate,  was  regular 
and  sufficient  in  law.  2.  Whether  the  claims  presented 
by  the  appellants  were  rejected  or  disputed — that  is, 
whether  the  answer  made  by  the  executors  amounted  to  a 
rejection  or  disputing  of  the  claims.  And,  3.  Whether 
the  claims  presented  were  for  money  not  then  due.  The 
only  objection  made  to  the  notice  given  by  the  executors  is 
that  it  does  not  call  on  claimants  to  present  their  claims  at 
the  place  of  residence  or  of  transaction  of  the  business  of 
the  executors. 

1.  The  notice  published  was  sufficient.  It  was  a  notice 
to  present  claims  at  a  place  designated  by  the  executors  as 
the  "place  of  transaction  of  business."  They  had  the 
right  to  designate  their  place  of  transacting  business,  and 
the  place  so  designated  became,  ipBo  facto^  their  place  for 
the  transaction  of  business.  The  statute  does  not  mean 
that  they  must  designate  a  place  at  which  they  transact 
other  business.  It  is  sufficient  that  it  is  their  place  for 
the  transaction  of  this  business,  and  as  to  that,  it  is  made 
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the  place  for  this  bnsiness  by  their  designation  of  it  to 
that  end. 

II.  The  language  of  the  statute  is,  "any  executor  or 
administrator  *  *  may  insert  a  notice  *  *  requiring 
all  persons  having  claims  to  exhibit  them  to  such  executor 
or  administrator  *  *  at  the  place  of  his  residence  or 
transaction  of  business."  *  *  (3  JB.  8.  p.  175,  §  39, 
5th  ed.)  What  was  the  place  of  residence  of  these  ex- 
ecutors? In  this  case  there  were  three  executors — not 
one,  as  the  statute  seems  to  contemplate.  The  statute 
says  Aw,  "  contemplating  only  one  executor,"  and  makes 
no  provision  for  more  than  one.  Of  course,  the  right  to 
give  such  notice  is  not  limited  to  the  case  where  there  is 
but  one  executor.  It  applies  equally  to  a  case  where  there 
are  more  than  one. 

in.  The  notice  must  be  to  exhibit  them  at  the  place  of 
residence  or  transaction  of  business  of  the  three  executors 
giving  the  notice,  and  not  at  that  of  any  one  of  them. 
1.  The  three  executors  had  no  place  of  residence.  Bon- 
nett  resided  at  No.  6  East  12th  street,  Whitlock  at  No.  218 
West  28th  street,  and  Gwyer  at  No.  —  Irving  Place. 
Each  one  had  a  place  of  residence.  The  three  had  no 
place  of  common  residence.  2.  They  had  no  place  for  the 
transaction  of  business — no  other  place  common  to  them 
all.  Bonnett  was  a  grocer  at  52  Vesey  street.  Whitlock 
was  treasurer  and  book-keeper  at  46  South  street.  Gwyer 
was  a  merchant,  corner  of  Old  Slip  and  Front  street  As 
to  their  usual  avocations,  these  executors  had  no  place  of 
business.  The  three  had  no  place  of  business  except  the 
office  designated  in  the  notice. 

rV.  The  office  of  Messrs.  Amherst  Wight  &  Son  was  a 
place  of  business  to  them,  and  was  the  only  place  of  busi- 
ness of  them.  1.  One  executor  may  fix  his  own  place  of 
residence  or  transaction  of  business.  2.  Three,  unless 
they  reside  together,  cannot  fix  their  place  of  residence — 
they  have  no  place  of  residence.    They  must  designate  a 
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place  of  business,  not  of  one  of  them  only,  but  of  all.  An 
executor  must  designate  his  place  of  residence  or  transac- 
tion of  business.  A  plurality  of  executors  must  designate 
their  place  of  residence  or  transaction  of  business;  not 
that  of  one  of  them,  but  that  of  all.  3.  These  executors 
had  a  place  of  business  common  to  them  all,  the  office 
designated,  and  they  had  no  other  common  to  them  all. 
This  was  their  place  of  transaction  of  business  not  only. 
It  was  their  place  of  business  of  this  estate  especially,  and 
peculiarly  their  place  for  the  transaction  of  business  of 
this  kind,  relating  to  this  estate,  business  semi-legal,  or 
having  questions  to  be  considered  and  decided  under  ad- 
vice and  direction  of  counsel.  Suppose  that  these  ex- 
ecutors had  had  no  place  of  residence  or  business  within 
the  State,  had  been  non-residents  and  without  other  busi- 
ness here  ?  In  such  a  case  how  could  they  have  fixed 
their  place  of  residence  or  transaction  of  business  as  the 
place  where  these  claims  should  be  exhibited  ?  As  non- 
residents, could  they  have  fixed  their  places  of  residence  or 
transaction  of  their  business  generally — out  of  the  State  or 
remote  from  it  perhaps — as  the  place  for  these  claims  to 
be  exhibited?  Must  they  so  fix  it?  That  is  what  the 
argument  of  the  appellants  requires.  Executors  are  fre- 
quently non-residents  of  the  State,  and  have  no  place  of 
residence  or  of  business  within  it.  They  cannot  fix  a  place 
out  of  the  State,  and  remote  from  it,  it  may  be.  In  such 
a  case  he  or  they  cannot  fix  his  or  their  place  of  residence 
or  business — outside  the  State — as  the  place  to  exhibit 
claims ;  that  is  plain.  Where  a  sole  executor,  or  all  of 
several  executors,  reside  out  of  the  State,  and  have  no 
place  of  business  within  it,  they  must  designate  a  place 
within  it.  They  must  designate  some  place  of  business 
within  the  State;  and  doing  so,  they  make  it  thereby, 
ipso  facto,  their  place  for  the  transaction  of  business,  within 
the  proper  meaning  of  the  statute.  The  place  "  of  trans- 
action of  business'*  of  these  executors  is,  for  the  purpose 
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under  consideration,  the  place  designated  by  them  for  the 
purpose.  It  need  not  be  the  place  of  transaction  of  other 
business,  or  of  their  business  generally.  Any  place,  being 
designated  by  the  executors  as  the  place  for  their  business, 
becomes,  within  the  statute,  the  place  for  the  transaction  of 
this  business,  and  the  demand  of  the  statute  is  complied 
with.  If  there  were  a  doubt  whether  the  place  were  within 
the  terms  of  the  statute,  claimants  could  not  avail  themselves 
of  it,  because  they  have  accepted  it  as  correct,  and  acted  on 
it  as  being  so.  They  have  presented  their  claim  at  the  place 
designated,  and  they  cannot  now  assert  that  that  is  not  the 
proper  place  for  the  purpose.  This  would  cure  the  error, 
if  any  had  existed  in  the  notice.  The  case  of  Murray  v. 
Srmihy  (9  Bo9w,  689,)  is  not  an  authority  in  point.  In  that 
case  there  was  only  one  executor.  He  had  one  place  of 
residence  and  one  place  of  business.  It  was  possible, 
therefore,  to  specify  his  place  of  residence  or  place  of  busi- 
ness in  the  notice.  In  this  case  there  are  three  executors, 
having  three  separate  places  of  residence  and  business,  as 
to  their  general  business.  No  one  of  them,  nor  all  three 
of  them  of  either  class,  or  the  six  of  the  two  classes,  could 
properly  be  specified.  The  application  of  the  rule  stated 
in  this  case  was  therefore  impossible.  Besides  this,  in 
Murray  v.  Smithy  the  claim  had  not  been  presented  at  the 
place  named,  and  there  was  no  evidence  that  notice  had 
practically  reached  the  claimant;  while  in  this  case  notice 
is  shown,  and  the  claims  have  been  presented  at  the  place 
named  in  it,  and  have  reached  the  executors  and  been 
acted  on  by  them.  In  that  case  there  was  an  eflfbrt  to  charge 
the  creditor  with  constructive,  without  proof  of  actual, 
notice.  This  is  a  case  of  admitted  actual  notice.  It  is  too 
late  to  object  to  the  place  named,  after  they  have  availed 
themselves  of  the  notice  and  complied  with  it.  They  are 
estopped  to  repudiate  their  own  action.  The  case  x>f  Mur- 
ray V.  Smithy  moreover,  is  only  a  special  term  decision,  and 
in  no  respect  binding  on  this  court  as  now  constituted.     It 
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has  no  intrinsic  merit  to  commend  it,  and  would  not  be 
followed  even  if  it  were  directly  in  point.  The  claim  of 
Messrs.  Hoyt,  Spragues  &  Co.  was  duly  presented  at  the 
place  designated  in  the  notice,  the  office  of  Messrs.  Am- 
herst Wight  &  Son,  addressed  to  the  executors.  It  was 
delivered  to  the  executors  at  that  office,  and  by  them  re- 
ceived on  or  about  the  8th  day  of  October,  1867.  This 
shows  at  least  that  the  error  in  the  notice,  if  there  was 
one,  has  done  no. harm.  The  presentation  of  the  claim 
cured  the  error,  if  there  was  one,  as  a  general  appearance 
cures  a  defect  in  the  service  of  process,  or  a  compliance 
with  any  other  requisition  is  a  waiver  of  objection  to  the 
correctness  of  it. 

V,  The  claims  were  "rejected"  or  "disputed."  The 
rejection,  or  notice  that  the  executors  declined  to  pay,  was 
in  writing,  and  very  full.  The  language  is,  "  take  notice 
that  the  executors  *  *  *  decline  to  pay  your  claims 
for  $5115.12,  and  for  $507,601.65."  "The  executors  *  * 
decline  to  pay  your  claims,"  &c.  This  is  a  rejection  of 
them.  It  is  also  a  disputing  of  them.  A  refusal  to  pay, 
and  notice  that  they  will  not  pay,  is  all  that  executors  can 
give  claimants,  in  the  way  of  the  rejection  of  claims.  It 
is  the  only  objection  they  are  competent  to  make.  "  "We 
reject  your  claims,"  or  "  we.  dispute  your  claims,"  would 
not  be  anything  more.  It  would  only  be  a  notice  that  they 
would  not  pay.     That  is  the  practical  fact  of  rejection. 

YI.  The  claim  as  made  and  presented  is  due,  and  was 
so  when  it  was  presented.  1.  The  statements  therein  are 
of  a  debt  due.  The  language  is  of  the  present  time. 
2.  They  are  both  for  balances  of  account  There  is  no 
presumption  that  a  sum  stated  to  be  owing,  as  being  bal- 
ance of  account,  is  not  yet  due.  The  reverse  is  the  pre- 
sumption. A  claim  for  balance  of  account  is  a  claim  of  a 
sum  already  due,  unless  the  contrary  appear.  3.  The  pre 
sumption  is  greatly  strengthened  in  the  case  of  a  claim 
against  the  estate  of  a  deceased  person.    4.  In  case  of  a 
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claim  made  pursuant  to  notice  to  present  claims,  which 
notice  can  in  no  case  be  given  until  more  than  six  months 
after  the  executors  or  administrators  have  qualified,  the 
presumption  is  much  stronger  thaain  another  case.  5.  In 
this  case  the  order  bears  date  April  4,  1867.  It  recites 
that  more  than  six  motiths  had  elapsed  since  the  executors 
were  appointed.  The  claims  were  presented  October  8, 
1867,  more  than  six  months  after  the  date  of  the  order. 
Of  course,  at  the  time  of  the  presentation  of  the  claims, 
more  than  a  year  had  elapsed  since  the  death  of  the  tes- 
tator. 6.  In  point  of  fact,  more  than  seventeen  months 
had  elapsed  since  the  death  of  the  testator,  who  died  May 
4th,  1866.  7.  The  claims  are  both  of  them  for  balances 
due  on  mercantile  transactions,  in  which  credit  of  great 
length  is  seldom  if  ever  given,  and  the  presumption  must 
be  strongly  against  it  in  this  case. 

VIL  The  burthen  is  not  on  the  executors  to  show  that 
the  objectors'  claim  is  due.  The  burthen  is  on  the  ob- 
•jectors  to  show  that  their  claim  is  not  due.  1.  A  claim 
made  must  be  presumed  to  be  due  unless  the  contrary 
appears.  The  objectors  know  what  their  claim  is,  and 
whether  they  claim  it  is  due  or  not.  2.  The  knowledge 
of  the  fact  is  necessarily  with  the  claimants,  and  is  not 
with  the  executors.  Whether  they  claim  that  the  debt 
asserted  by  them  is  due,  is  almost  a  mental  operation  of 
their  own,  and  can  hardly  be  known  to  another.  One 
who  denies  and  is  ignorant  of  the  existence  of  the  whole 
thing,  surely  cannot  be  held  to  a  minute  knowledge  of  its 
qualities  and  characteristics  in  detail.  The  executors  are 
not  supposed  to  have  any  knowledge  or  means  of  know- 
ing about  a  claim  they  reject,  and  they  are  not  bound  to 
know  about  it. 

Vill.  But  the  executors  have  not  only  disputed  and  re- 
jected the  claim,  they  have  also  called  for  further  inform- 
ation respecting  it.  They  have  demanded  the  "  satis&ctory 
vouchers  in  support  thereof,"  contemplated  and  authorized 
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by  the  statute,  (3  iJ.  S.  175,  §  40,  5th  ed.)  and  this  demand 
has  not  been  complied  with.  The  statement  as  presented 
gives  no  information  at  all,  except  a  gross  sum,  which  is 
not  pretended  to  be  the  measure  of  the  claim.  Did  the 
claimants — these  objectors,  the  only  source  of  information 
on  the  subject — comply  with  the  request,  and  give  them 
the  information  desired  ?  It  is  not  pretended.  Of  course 
the  objectors  knew  that  this  answer  was  a  refusal.  The 
executors  appealed  ito  the  claimants  for  information,  say- 
ing they  had  no  other  means  of  information.  The  claim- 
ants refuse  to  give  the  information,  and  it  follows  that  the 
executors  have  none,  and  that  the  objectors  knew  that 
fact  The  objectors  therefore  are  wantonly  in  default  in 
withholding  the  information  called  for. 

IX  The  knowledge  of  the  executors  was  that  derived 
from  the  statement  that  claims  were  for  loans  and  ad- 
vances of  money  made  to  the  firm.  That  the  firm  had 
been  dissolved  at  least  more  than  a  year,  and  about  18 
months  before,  the  deceased  having  been  dead  about  that 
time,  but  in  point  of  fact  it  was  dissolved  long  before  his 
decease.  It  states  claims,  and  without  saying  expressly 
whether  they  are  due,  leaves  the  impression  that  they  are. 
They  are  stated  as  claims  in  presenti.  Nothing  in  them 
indicates  that  the  claims  are  not  due.  If  they  were  to 
become  due  at  a  future  time,  that  fact  should  have  been 
stated.  They  were  made  up  to  July,  1867.  That  suggests 
that  they  were  due,  at  any  rate,  before  that  time. 

By  the  Courts  Cardozo,  J.  The  appellants,  in  their  pro- 
ceeding to  review  the  action  of  the  surrogate,  have  them- 
selves characterized  their  claim  against  the  estate  as  a 
debt  due  and  owing.  It  is  most  likely  that  they  were 
right  in  so  regarding  it,  though  it  is  not  consistent  with 
the  ground  upon  which  they  ask  us  to  reverse  the  surro- 
gate's decision.  But  I  do  not  think  it  necessary  to  de- 
termine that  point.     The  statute  does  not  limit  the  claims 


544        CASES  IN  THE  SUPREME  COURT. 

Hoyt  r.  BonQett. 

to  be  presented  to  the  executors,  to  such  as  are  due. 
Whether  due  or  uot,  if  there  is  an  intention  to  make  a 
claim  against  the  estate,  notice  of  that  claim  should  be 
presented ;  and  if  it  be  not  due,  the  74th  section  of  the 
statute  (2  JB.  S.  96)  points  out  the  course  to  be  pursued, 
upon  the  accounting. 

It  is  objected  that  the  notice  to  present  claims  was  in- 
sufficient ;  and  the  case  of  Murray  v.  Smithy  (9  Bosw.  689,) 
a  special  term  decision,  by  Justice  Bobertson,  is  relied 
upon.  We  think  that  decision  cannot  be  sustained.  The 
executors  may  select  a  place  as  their  place  of  business  or 
residence,  so  far  as  their  relation  to  the  estate  is  con- 
cerned, and  the  designation,  in  the  notice,  of  a  place 
where  the  claims  shall  be  presented,  makes  that  the  resi- 
dence or  place  of  business  of  the  executors,  for  that  pur- 
pose, within  the  meaning  and  object  of  the  statute. 

The  next  question  is,  the  claim  having  in  fact  been  pre- 
sented to  the  executors,  did  they  reject  it?  I  think  they 
did.  They  declined  to  pay  the  claim,  which  was  certainly 
a  rejection  or  dispute  of  it.  Their  declination  was  not 
contingent.  It  is  true,  they  asked  for  vouchers ;  but 
although  they  did  so,  they  at  the  same  time  absolutely 
declined  to  pay.  If,  after  that,  the  claimants  wanted  any 
further  action,  any  reconsideration  of  the  subject  by  the 
executors,  they  should  have  re-opened  the  matter  by  some 
communication,  and  if  the  executors  had  then  discussed 
the  matter,  it  might  be  that  the  rejection  could  not  be 
considered  as  final.  {BarBolou  v.  Wright^  4  Bradf.  164.) 
But  nothing  of  that  kind  occurred. .  The  executors  did 
not,  by  stating  that  they  would  be  "greatly  obliged"  for 
bill  of  particulars,  &c.,  qualify  their  refusal  to  pay.  They 
made  no  promise,  and  gave  no  intimation  that  their  action 
would  be  altered  by  such  a  bill,  even  if  one  were  sent. 
But  none  was  sent.  And  giving  to  the  notice  of  rejection 
the  most  liberal  construction  which  the  appellants  can 
claim,  its  meaning  could  not  have  been  more  favorable  to 
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their  view  than  this:  "tVe  reject  your  claim.  If  you 
want  us  to  reconsider  this,  send  further  information," 
When  thus  notified,  the  appellants  in  effect  say,  we  have 
no  further  information  to  give ;  and  as  the  notice  fully 
apprised  them  that,  as  things  then  stood,  the  claim  was 
rejected,  I  think  the  surrogate  was  right,  and  that  his 
decree  should  be  affirmed. 

Decree  affirmed,  with  costs. 

[First  DsPABTimrT,  Gbvbbal  Term,  at  New  Tork,  Febmaiy  7,  1871. 
Oardoeo  and  Geo,  O,  Barnard^  Justices.] 


•  •• 


BiGLEB  VS.  FUBMAN  &  PhBLPS. 

It  is  wen  settled  in  this  State  that  a  tenant  cannot  dispute  the  title  of  his  land- 
lord, unless  some  change  has  taken  place  in  the  landlord's  title  subsequent 
to  the  taking  of  the  lease. 

The  only  case  in  which  a  tenant  who  has  not  entered  on  the  premises  may  set 
up  want  of  title  in  his  landlord,  is  where  he  was  induced  to  accept  posses- 
sion, or  to  enter  into  the  lease,  by  fraud  or  mistake. 

APPEAL  from  an  order  sustaining  a  demurrer  to  the 
defendants'  answer. 

This  action  was  brought  upon  an  indenture  of  lease, 
made  and  executed  on  the  9th  day  of  June,  1865,  by  and 
between  the  plaintiff  and  defendants,  whereby  the  former 
let  to  the  latter  certain  premises  therein  described,  from 
the  1st  day  of  July,  1865,  for  the  period  of  five  years ;  at 
a  rent  agreed  upon.  The  complaint  simply  alleges  the 
making  of  the  lease,  and  the  non-payment  of  the  install- 
ment of  rent  for  which  the  action  is  brought. 

The  answer  admits  the  execution  of  the  lease,  and  that 
nothing  has  been  paid  upon  it.  It  also  alleges  that  the 
defendants  were  led  and  induced  to  believe  that  the  plain- 
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tiff  was  the  owner  of  the  premises  in  question,  and  had 
full  right  to  let  and  demise  the  same.  That  being  so  led 
and  induced,  &a  on  the  part  of  the  plaintifi^  the  defend- 
ants executed  the  lease.  That  the  plaintiff  was  not  the 
owner  of  the  premises  at  the  time  of  the  execution  of  the 
lease,  or  at  any  time  since,  but  the  same  then  belonged 
and  still  belongs  to  the  State  of  Virginia  and  to  other 
persons  to  the  defendants  unknown,  and  the  defendants 
have  never  been  in  possession  thereof,  but  that  other  per- 
sons were  in  possession  at  the  time  aforesaid,  and  have 
ever  since  continued  in  possession.  The  answer  further, 
and  by  way  of  counter-claim,  alleges  the  making  by  the 
plaintiff*  of  the  covenant  of  quiet  possession,  and  the  breach 
thereof,  following  in  this  respect  the  language  of  the  cov- 
enant. It  then  alleges  that  the  premises  in  question  be- 
longed, at  the  time  of  the  making  of  the  agreement,  and 
have  ever  since  belonged  to  the  State  of  Virginia,  and  to 
other  persons  unknown  to  the  defendants ;  that  the  owners 
were  in  possession  thereof  at  the  time  of  said  agreement, 
and  have  ever  since  continued  in  such  possession,  and 
these  defendants  have  not,  nor  has  either  of  them,  been 
able  to  obtain  possession  of  said  premises,  or  of  any  part 
thereof.  The  answer  then  alleges  damage,  and  demands 
judgment  to  an  amount  exceeding  that  claimed  in  the 
complaint  The  answer  being  demurred  to,  the  demurrer 
was  sustained ;  and  from  the  order  sustaining  the  demur- 
rer and  the  judgment  entered  thereon,  this  appeal  is 
taken. 

Scudder  dk  OarteTy  for  the  appellants. 

L  The  condition  of  every  agreement  on  the  part  of  a 
lessee  to  pay  rent  is  the  enjoyment,  or  the  right  of  enjoy- 
ment on  his  part,  of  the  premises  sought  to  be  let  by  the 
lease.  This  is  the  consideration  of  his  promise,  and  in 
case  of  a  failure  of  consideration,  he  is  excused  from  the 
payment  of  rent.    And  it  is  well  settled,  that  it  is  a  good 
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defense  to  an  action  upon  a  lease  not  under  seal,  that  the 
lessor  had  nothing  in  the  premises  at  the  time  of  the 
lease ;  for  the  reason  that  in  such  a  case  the  lessee  hath 
not  quid  pro  quo^  nor  anything  for  which  he  shoald  pay 
rent     {Co.  Lit.  by  Thommy  415.     Tayhr^B  Land,  and  Ten., 
§  629.     Svilivan  v.  Stradlingj  2  Wilson,  217.)     And  upon 
the  same  principle  it  is  equally  well  settled,  that  in  case  the 
tenant  is  deprived  in  whole  or  in  part  of  the  possession 
of  the  demised  premises,  the  rent  is  entirely  discharged, 
or  abates  in  the  same  proportion.    {Taylor's, Land,  and 
Ten.,  §  378.)    It  is  submitted,  that  the  fact  of  the  lease  in 
question  being  under  seal  does  not  change  the  rule  in  this 
respect,  nor  render  a  consideration  any  the  less  necessary. 
Whatever  may  have  been  the  common  law  rule  as  to  a 
seal  absolutely  importing  a  consideration  for  every  cove- 
nant contained  in  it,  the  rule  is  changed  by  the  Revised 
Statutes,  and  the  only  difference  in  this  respect  between 
a  sealed  and  an  unsealed  instrument,  is  that  in  the  former 
there  is  a  presumption  of  consideration,  and  the  onus  is 
cast  upon  the  covenator  to   disprove  this  presumption. 
The  statute  provides,  that  "  in  every  action  upon  a  sealed 
instrument,  and  where  a  set-off  is  founded  upon  any  sealed 
instrument,  the  seal  thereof  shall  only  be  presumptive 
evidence  of  a  sufficient  consideration,  which  may  be  re- 
butted in  the  same  manner  and  to  the  same  extent  as  if 
such  instrument  were  not  sealed."     (2  JB.  8.  406.)     The 
present  is  one  of  the  two  cases  for  which  the  statute  pro- 
vides ;  the  action  is  upon  a  sealed  instrument,  and  within 
the  express  language  of  the  statute,  the  defendants  are 
enabled  to  rebut  the  presumption  of  a  consideration,  the 
same  as  though  the  lease  were  unsealed.    This  they  have 
shown  themselves  willing  to  do  by  raising  that  issue  in 
their  answer.     {Case  v.  Boughtonj  11  Wend.  106.    BusseU 
Rogers,  15  id.  351.     TaUmadge  v.  WalliSy  25  id.  107.     Wil- 
son V.  Baptist  Ed.  Society  of  N.  T.,  10  Barh.  308.)     The 
principle  that  every  promise  must  be  supported  by  a  con- 
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Bideration,  applies  to  those  made  under  seal  as  well  as  by 
parol.  The  only  difference  being  in  the  mannerof  proof ; 
the  seal  at  common  law  being  sufficient  evidence  of  con- 
sideration, and  by  the  statute  presumptive  evidence. 

II.  It  is  submitted  that  the  defendants  are  not  estopped 
from  setting  up  the  failure  of  consideration  in  their  answer. 
1.  It  is  to  be  borne  in  mind  that  the  action  is  not  brought 
for  use  and  occupation  ;  on  the  contrary,  it  appears  that  the 
defendants  never  had  and  could  not  get  possession.  The 
equitable  estoppel,  therefore,  which  prevents  one  who  has 
enjoyed  the  possession  of  lands,  under  the  lease  of  another, 
from  denying  the  latter's  title,  has  no  application  to  this 
this  case.  2.  To  hold  the  defendants  estopped  from  show- 
ing the  want  of  consideration,  would  render  the  statute, 
quoted  in  the  first  point,  utterly  nugatory  in  actions  upon 
sealed  leases.  And  yet  the  statute  was  evidently  intended 
to  apply  to  actions  upon  leases,  as  well  as  other  sealed 
instruments ;  it  provides  for  every  action  upon  a  sealed  in- 
strument. 3.  There  can  be  no  estoppel  for  want  of  mu- 
tuality. Estoppels  must  be  binding  upon  both  parties. 
(  Welland  Qanal  Qo,  v.  Hathaway ^  8  Wend.  480.)  The  only 
case,  except  where  there  are  express  recitals,  in  which  a 
grantor  is  estopped  from  denying  his  title  at  the  time 
of  the  execution  of  a  conveyance,  is  where  it  is  made 
with  warranty ;  in  which  case,  if  the  grantor  afterwards 
acquire  a  good  title,  he  is  estopped  from  alleging  that  he 
had  no  title  at  the  time  he  executed  the  conveyance.  This 
is  to  prevent  circuity  of  action.  {Sparrow  v.  Kingman^  1 
K  T.  242.  Fox  v.  Heath,  16  Ahh.  Pr.  163.  Pelletreau  v. 
Jackson,  11  Wend.  110,  119.  14  John.  193.  1  Cowen,  616. 
4  Wend.  622.)  4.  The  authorities  show  that  less  regard  is 
paid  by  the  courts  to  a  seal  than  formerly,  even  in  cases 
where  the  statute  before  quoted  does  not  apply.  It  is  a 
matter  of  notoriety  that,  in  fact,  the  seal  is  rarely  affixed 
to  an  instrument  by  the  person  executing  it,  but  that  it  is 
attached  by  some  other  person  before  the  execution,  and 
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that  there  is  no  more  ** deliberation  and  ceremony"  in 
executing  a  sealed  than  a  parol  instrument ;  and  the  rea- 
son for  attaching  so  much  weight  to  a  sealed  instrument 
having  practically  failed,  courts  are  placing  the  two  classes 
of  instruments  more  upon  an  equality.  An  illustration  of 
this  tendency  is  seen  in  this  very  question  of  estoppels. 
Thus,  where  an  action  was  brought  against  a  grantor  with 
warranty,  by  his  immediate  grantee,  for  a  breach  of  war- 
ranty, the  defendant  was  permitted  to  show  that  the  con- 
sideration actually  paid  was  less  than  recited  in  the  deed. 
The  court  compares  the  case  to  an  ordinary  receipt,  and 
says  that  if  the  latter  may  be  contradicted,  why  may  not 
the  former?  (McOrea  v.  Purmort,  16  Wmd.  460,  472.) 
While,  on  the  other  hand,  where  the  first  grantee  had 
conveyed  the  premises,  and  the  second  grantee  brought  an 
action  against  the  original  grantor  on  his  warranty,  the 
latter  was  held  estopped  from  denying  that  the  considera* 
tion  actually  received  was  less  than  recited  in  the  deed, 
and  the  ground  of  the  decision  was  the  same  as  that  upon 
which  parol  or  equitable  estoppels  are  sustained ;  that  the 
recital  in  the  deed  was  a  statement  on  the  part  of  the 
grantor,  that  he  had  received  a  certain  consideration ;  that 
the  second  grantee  had  changed  his  position  on  the  faith 
of  that  statement,  and  therefore  the  former  should  not  be 
permitted  to  deny  it  {Greenvault  v.  Davisj  4  Eilly  643  to 
648.)  These  authorities  practically  govern  estoppels  by 
deed,  by  the  same  rules  and  principles  as  those  in  pais. 
Applying  those  principles  to  the  present  case,  it  will  be 
found  not  to  possess  a  single  element  necessary  to  create 
an  estoppel  in  pais.  5.  The  most  that  was  ever  claimed 
from  the  execution  of  a  sealed  lease,  was  an  estoppel  on 
the  part  of  the  lessee  to  deny  that  the  lessor  had  a  right 
to  make  the  lease,  and  that  some  interest  passed  under  it. 
It  was  never  held  that  he  could  not  show  that  the  lessor 
had  not  a  fee  in  the  premises,  so  long  as  he  did  not  claim 
that  he  was  not  authorized  to  make  the  lease,  and  that 
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nothing  passed  under  it.  So  long  as  he  did  not  deny  that 
some  interest  passed  by  the  lease,  he  was  not  estopped  to 
deny  that ,  the  estate  of  the  lessor  was  a  fee,  or  any  par- 
ticular estate.  "  There  is  no  estoppel  where  an  interest 
passes."  (Doe  v.  SeatoUj  2  0.  M,  ^B.  728.  Neane  v.  Mose, 
1  Bing.  N.  0.  380.  2  Smith's  Lead.  Cos.  692.  Weli  v.  Bax^ 
ter,  36  Eng.  Law  &  Eq.  498.  Brudnell  v.  Boherts,  2  WiU. 
143.  2  Saund.  417.)  Now  the  answer  denies  that  the 
plaintiff  was  the  owner  of  the  premises,  and  alleges  that  the 
defendants  could  not  obtain  possession ;  that  is,  they  could 
not  obtain  possession  on  the  1st  of  July,  when,  by  the 
terms  of  the  lease,  they  were  entitled  to  possession.  But 
it  does  not  follow  from  this,  that  on  the  9th  day  of  June, 
twenty-two  days  before,  when  the  lease  was  executed,  the 
plaintiff  had  no  authority  to  lease.  He  might  well  have 
had  the  right  to  lease  at  that  time,  and  yet  his  estate 
failed  before  the  lease  became  operative ;  and  as  he  could 
give  no  greater  rights  than  he  had,  the  lease  must  fail. 
For  instance,  he  may  have  had  an  estate  for  the  life  of 
another  person,  and  the  latter  have  died  in  the  interim. 
In  such  case  an  interest  would  have  passed  by  the  lease, 
an  interesse  termini^  but  nothing  for  which  the  defendants 
should  pay  rent.  An  interest  having  passed,  the  forego- 
ing authorities,  and  the  reason  of  the  rule,  show  that  the 
defendants,  within  the  most  rigorous  rules  of  estoppels, 
would  be  permitted  to  show  that  the  interest  which 
passed  was  limited  to  an  interesse  termini.  Otherwise,  even 
had  the  plaintiff  been  owner,  or  had  a  right  to  lease  on 
the  9th  of  June,  and  had  voluntarily  disposed  of  his  in- 
terest before  the  1st  of  July,  the  defendants  would  not  be 
allowed  to  show  it,  and  might  be  subjected  to  the  grossest 
of  frauds.  The  answer  does  all  that  is  requisite  in  setting 
out  the  facts  which  constitute  the  defense — the  possession 
of  the  premises  under  a  paramount  title,  and  the  inability 
of  the  defendants  to  obtain  possession  or  enjoy  the  prem- 
ises.   (See  Weld  v.  Baxter,  36  Eng,  i.  ^  Eq.  498.)     6.  An 
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estoppel  is  created  by  the  admission  of  an  existing  fact^ 
and  not  by  a  promissory  representation  of  something  to 
exist  in  the  future ;  and  although  the  defendants  should 
be  estopped  to  deny  the  right  of  the  lessor  to  make  the 
lease  on  the  9th  of  June,  they  could  not  admit  as  a  present 
fact  that  there  would  be  no  title  superior  to  his  on  the 
1st  of  July  following.  7-  In  the  present  case  there  was  no 
recital  of  any  fact  in  the  lease  which  the  defendants  now 
seek  to  deny.  They  have  not,  in  fact,  admitted  anything 
which  it  would  be  contrary  to  good  morals  to  permit  them 
to  deny.  Probably  nothing  was  further  from  the  inten- 
tion of  the  parties,  when  the  lease  was  ex^BCuted,  than  that 
an  estoppel  should  arise.  .  It  can  be  claimed  only  in  pur- 
suance of  a  very  technical  rule  of  law ;  and  it  is  submitted 
that  a  rule  working  such  hardship  should  not  be  enforced, 
unless  authorities  and  legal  prindiples  absolutely  require  it 
in.  The  damage  shown  by  the  breach  of  the  covenants 
alleged  in  the  answer,  and  the  counter-claim  set  up  be- 
cause of  such  breach,  is  in  excess  of  the  amount  claimed 
in  the  complaint.  If,  therefore,  either  the  defense  set  up  in 
the  answer,  or  the  counter-claim,  is  sufficient,  the  demurrer 
must  be  overruled.  It  is  submitted  that  both  the  defense 
set  up  in  the  answer  and  the  counter-claim  are  sufficiently 
and  properly  pleaded.  The  breach  of  the  covenant  of  quiet 
possession  is  assigned  in  accordance  with  the  most  techni- 
cal rules.  ^  The  effect  of  the  covenant  for  quiet  possession 
being  against  disturbances  from  those  having  a  legal  title 
only,  the  answer  does  not  merely  follow  the  words  of  the 
covenant  and  negative  them ;  as,  if  that  were  done,  the 
allegation  might  still  be  true,  without  any  breach  of  the 
covenant,  for  the  reason  that  the  interruption  might  have 
been  made  by  trespassers.  The  answer,  therefore,  goes 
further,  and  alleges  the  possession  of  the  premises  by  the 
owners,  which  possession  was  paramount  to  that  of  the 
defendants,  and  prevented  them  from  entering.  {Marston 
y.  HobbSy  2  Mass.  433.)    The  breach  is  alleged  in  accord- 
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ance  with  the  provisions  of  the  Code,  ^^  in  ordinary  and 
concise  language,  without  repetition." 

The  setroff  is  clearly  good,  upon  demurrer.  The  leage 
contains  a  covenant  for  quiet  possession,  and  for  a  breach 
of  this  covenant  an  action  would  lie.  If  the  plaintiff 
should  succeed  in  the  present  action,  he  would  be  liable 
to  suit  of  the  defendants  for  breach  of  the  covenant ;  in 
this  action  the  damages  would  be  at  least  as  much  as  they 
had  been  compelled  to  pay  for  the  premises,  which  they 
never  enjoyed  and  could  not  enjoy.  And  thus,  after  two 
actions,  the  parties  would  be  in  the  same  position  as  before 
the  first  suit  The  law  will  not  permit  this  circuity  of 
action,  any  more  than  it  will  permit  a  grantor  with  war- 
ranty to  recover  premises  by  virtue  of  an  after-acquired 
title  superior  to  the  one  he  had  conveyed  with  warranty, 
{Simpnwi  v.  Swan,  3  Campbell^  291.  Carr  v.  Stephemy  9  B, 
dk  0.  758.  BroonC%  Leg.  Max,  309.)  The  order  sustaining 
the  demurrer,  and  the  judgment  entered  thereon,  should 
be  reversed,  with  costs. 

J.  K.  Hay  war  dj  for  the  respondent. 

I.  There  are  no  implied  covenants  in  this  lease.  (3  B.  S, 
29,  30.)    Only  an  express  one  for  quiet  enjoyment. 

XL  The  third  averment  does  not  amount  to  deceit,  and 
BO  is  immaterial. 

in.  The  fifth  averment  amounts  to  the  plea  of  nil  hahuit 
in  tenementiSf  but  the  defendants  are  estopped  from  making 
this  plea,  by  the  familiar  rule,  that  a  tenant  cannot  deny 
his  landlord's  title.  {Taylor' %  L.  and  Ten.  629,  705,  706- 
6  T.  B.  62.  7  Eq.  B.  362.)  Technically  he  is  estopped  by 
his  deed  from  pleading  nil  hahuvby  ^^e.  Jn  8  T.  B.  487, 
the  court  said :  ^^  If  a  tenant  has  once  recognized  the  title 
of  his  landlord  by  accepting  a  lease  of  him,  or  the  like,  he 
is  precluded  from  showing  that  the  plaintiff  had  no  title 
when  the  lease  was  granted.  In  Go.  Lit.  47,  &,  it  is  said 
that  ^^  it  is  a  good  plea  for  the  lessee  to  say  that  the  lessor 
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had  nothing  in  the  tenements  at  the  time  of  the  lease,  ex- 
cept the  lease  he  made  by  deed  indented,  in  which  case 
sach  plea  lieth  not  for  the  lessee  to  plead."  In  Jackson  v. 
Rowland^  (6  Wend.  670,)  the  coart  said :  *'  A  tenant  cannot 
dispute  the  title  of  the  landlord,  as  long  as  it  remains  as 
it  was  at  the  time  the  tenancy  commenced."  Cited  ap- 
provingly in  Despard  v.  Walhridge^  (15  N.  T,  378 ;)  Vemam 
V.  Smithy  (Id.  327;  1  E.  D.  Smithy  143.)  In  Kemp  v.  (}oodaly 
(1  SaUe.  277,)  the  court  said:  "In  debt  for  rent  upon  an  in- 
denture, if  the  defendant  pleads  nil  habuit  in  tenementi^,  the 
plaintiff  need  not  reply  that  estoppel,  but  may  demur  be- 
cause the  declaration  is  on  the  indenture,  and  the  estoppel 
appears  on  the  record."  {Stroud  v.  Willis^  Cro.  Eliz,  362, 
Skipwith  V.  Oreeny  1  Strange,  610.  3  Leon,  146.)  The  plea 
of  nil  habuit  is  a  bad  plea  for  lessee,  where  there  is  no  cov< 
enant  of  seisin  in  the  lease.  If  the  lessee  cannot  deny  his 
landlord's  title,  he  certainly  cannot  set  up  title  in  a  stranger. 
The  title  set  up  in  "  the  State  of  Virginia"  and  "  unknown 
persons,"  is  a  deceptive  averment,  to  cover  the  case  of 
vacant  land  under  water. 

rV.  The  sixth  averment  is  an  attempt  to  plead  a  breach 
of  covenant  for  quiet  enjoyment  At  folio  48  the  defend- 
ant assigns  this  breach  in  negative  terms.  This  is  a  bad 
assignment  of  breach  of  covenant  for  quiet  enjoyment 
(1  Chitty  on  Plead.  369,  m.)  '^A  general  statement  that 
the  lessor  has  performed  his  agreement  or  promise,  is  bad 
on  demurrer,  though  aided  by  verdict."  A  breach  of  the 
covenant  for  quiet  enjoyment  must  be  specially  assigned. 
(2  Mass.  433.  2  Bos.  dt  Pul.  14,  n.  Bae.Abr.Cov.l.p.4^9.} 
And  the  assignment  must  set  up  an  actual  eviction  under 
paramount  title.  It  has  long  been  settled  in  New  York, 
that  actual  eviction  is  absolutely  essential  to  a  breach  of 
an  express  covenant  for  quiet  enjoyment  {Kortz  v.  Car- 
pentevy  5  John.  120.  St.  John  v.  Palmery  5  HiUy  601,  n. 
Mitchell  V.  WameVy  5  Oonn.  622.  Waldron  v.  McOartyj 
3John.4n.    7ta.268.    11  id  122.     13ia.236.    1  Wend. 
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281.  9  id.  415.  4  JKii,  644.)  Said  Bronson,  J.,  in  5  jBTiZZ, 
601:  *'If  the  covenantee  never  had  the  possession,  it  is 
impossible  that  there  should  have  been  an  eviction,  and 
no  action  will  lie,  however  hard  the  case  may  seem  to  be." 
The  court,  in  5  John.  120,  said :  "  It  appears  to  be  a  tech- 
nical rule,  that  nothing  amounts  to  a  breach  of  this  cove- 
nant, (quiet  enjoyment,)  but  an  actual  eviction  or  disturb- 
ance of  the  possession  of  the  covenantee,"  and  cited 
8  Co.  89 ;  Oomtfn,  288.  Said  Cowen,  J.,  in  Bedoe'%  ExWn.  v. 
Wad»worth^  (21  Wend.  120 :)  ^'It  is  said  in  several  cases, 
(those  cited  Mupra^)  that  the  covenant  of  warranty  and 
quiet  enjoyment  refer  emphatically  to  the  possession,  and 
not  to  the  title.  The  meaning  is,  that  however  defective 
the  title  may  be,  these  covenants  are  not  broken  till  the 
possession  is  disturbed."  Said  Bronson,  J.,  in  4  HiUj  644 : 
"  On  an  express  covenant  of  warranty,  or  for  quiet  enjoy- 
ment in  a  deed,  it  is  settled  that  there  must  be  a  lawful 
eviction  in  some  form,  before  an  action  can  be  maintained." 
BawU  on  Covenants^  (p.  240,)  says  that :  "  Except  where 
there  is  some  peculiar  local  construction,  it  is  laid  down 
as  a  technical  rule  in  every  case  in  which  the  question  has 
been  raised,  that  the  covenants  for  warranty  and  for  quiet 
enjoyment  are  broken  only  by  an  eviction."  Said  the 
court  in  Upton  v.  Townsend^  (17  0.  B.  64:)  "The  term 
eviction  is  now  properly  applied  to  every  class  of  expulsion 
or  amotion.  Getting  rid  thus  of  the  old  notion,  I  think  it 
may  now  be  taken  to  mean  this,  not  a  mere  trespass  and 
nothing  more,  but  something  of  a  grave  and  permanent 
character  done  by  the  landlord,  with  an  intention  of  de- 
priving the  tenant  of  the  enjoyment  of  the  demised 
premises."  The  term  eviction  is  synonymous  with  ouster. 
(4  Ma%9.  352.)  In  10  Wheat.  453,  Marshall,  Ch.  J.,  said : 
"  The  allegation  that  possession  had  never  been  obtained, 
is  immaterial,  because  not  a  breach  of  the  covenant,  and 
a  majority  of  the  court  are  disposed  to  think  may  be  dis- 
regarded on  a  general  demurrer."    And  such,  says  Bawle^ 
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(p.  253,)  was  the  actual  decision,  in  New  York,  in  the  case 
of  Kortz  y.  Carpenter^  (5  John.  120,  and  cases  there  cited,) 
The  defendant's  answer  is  a  lame  attempt  to  plead  con- 
structive eviction.  This  is  no  breach  of  covenant  for 
quiet  enjoyment,  in  New  York.     {See  eases  supra.) 

Y.  But  the  defendant  has  not  even  well  assigned  con- 
structive eviction.  1.  He  has  not  averred  an  elder  right 
of  possession,  during  the  life  of  the  lease :  non  constat,  that 
"  the  owner  of  the  premises"  had  the  right  of  possession. 
^^  An  equivocal  averment  should  be  construed  against  him, 
the  pleader."  (2  Hilly  475.  1  id.  71.)  2.  The  defendant 
avers  no  acts  of  hostility  to  his  possession ;  no  application 
by  himself  to  the  lessor  to  be  put  in  possession ;  no  effort 
to  get  possession ;  no  acts  of  resistance  to  lessees  taking 
possession ;  no  adverse  title  hostilely  asserted.  At  least 
some  of  these  acts  must  be  averred,  in  States  where  con- 
structive eviction  is  breach  of  this  covenant  (17  HI  190. 
17  Mass.  490.  7  Ala.  488.)  "  It  seems  to  be  generally  set- 
tled, that  in  order  to  support  an  action  upon  a  covenant  of 
warranty,  there  must  be  something  more  than  evidence  of 
an  outstanding  paramount  title.  There  must  be  an  asser- 
tion of  that  title,  and  an  ouster  or  disturbance  by  means 
of  it.    {11  N.H.  74.) 

VI.  The  defendant  cannot  have  case,  in  New  York,  for 
damage  to  foreign  realty,  even  under  express  covenant. 
( Watts  V.  Kinney,  6  JBBK,  82.  23  Wend.  484.)  The  case 
last  cited  is  on  all  fours  with  the  defendants'  counter- 
claim, in  this  action. 

Btf  the  Court,  Ingraham,  P.  J.  However  harsh  and  op- 
pressive the  rule  may  be,  I  consider  it  well  settled  in  this 
State,  that  a  tenant  cannot  dispute  the  title  of  his  landlord, 
unless  some  change  has  taken  place  in  the  landlord's  title 
subsequent  to  the  taking  of  the  lease.  In  6  Wend.  670, 
the  court  says :  "  A  tenant  cannot  dispute  the  title  of  his 
landlord,  so  long  as  it  remains  as  it  was  at  the  time  the 
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tenancy  commenced;  but  he  may  show  that  the  title 
under  which  he  entered  has  expired,  or  been  extinguished." 
This  case  was  approved  in  15  JV.  T.  374  In  Vemam  v. 
Smithj  (15  N.  F.  328.)  Denio,  Ch.  J.,  says :  « It  has  been 
very  often  decided^  that  in  debt  or  assumpsit  for  use  and 
occupation,  the  defendant  cannot  deny  the  title  of  the. 
lessor ;"  and,  if  the  lease  be  made  by  deed,  this  plea  can- 
not be  interposed.  At  common  law,  where  the  lease 
was  not  under  seal,  the  defense  might  have  been  available. 
See  also  ffoag  v.  Hoagy  (35  N.  T.  469.)  Numerous  other 
cases  may  be  found  in  a  note  in  Waahbum  on  Beal  JS$tatej 
vol  1,  pp.  367-369.  The  only  case  in  which  the  tenant  who 
has  not  entered  on  the  premises,  may  set  up  want  of  title 
in  his  landlord,  is  where  he  was  induced  to  accept  posses- 
sion or  to  enter  into  the  lease  by  fraud  or  mistake.  Al- 
though some  facts  are  averred  in  the  answer  which  would 
go  to  make  up  the  defense  of  fraud,  there  is  not  enough 
alleged  for  this  purpose.  This  may  be  corrected  on 
amending  the  answer. 

Judgment  should  be  affirmed,  with  leave  to  the  defend* 
ants  to  amend  their  answer,  on  payment  of  costs. 

[First  Dbpabtmevt,  Qbrbbal  Tbbm,  at   New  York,  February  7,  1871. 
jM^roAom,  P.  J.,  and  Geo,  0,  Barnard^  Justice.] 

V 
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In  thb  mattbr  of  thb  bbveral  pbtitioks  of  Lauba  E« 
Eagbr,  Hannah  Allbn,  Robert  J.  Dillon  and  others 
to  vacate  assessments  for  paving  Irving  Place,  Nine- 
teenth street  and  Sixteenth  street 

The  act  of  the  legislature,  of  April,  1870,  making  farther  provision  for  the 
government  of  the  city  of  New  York,  {Laws  of  1870,  p.  881,)  does  not  apply 
to  cases  which  had  arisen  before  the  passage  of  such  act ;  bat  was  pros- 
pective only,  in  reqairing  the  amount  erroneously  assessed  to  be  dedacted. 

It  is  erroneous  to  charge  upon  the  owners  of  lots  assessed  for  la3ring  a  Nicolson 
pavement,  the  cost  of  crosswalks  directed  by  the  ordinance,  but  which  have 
not  been  actually  laid. 

A  charge  of  two  and  one  half  per  cent  for  collecting  an  assessment  is  not 
erroneous.  The  statutes  give  the  percentage  on  the  whole  amount  assessed 
and  collected. 

A  contract  for  laying  a  pavement  should  not  include  an  allowance  to  be  paid 
to  the  contractor  for  extra  compensation  in  case  the  work  shall  be  completed 
before  the  thne  fixed  by  the  contract. 

THESE  several  proceedings  were  instituted  under  the 
act  of  the  legislature  in  relation  to  frauds  in  assess- 
ments for  local  improvements  in  the  city  of  New  York, 
{Laws  of  1858,  p.  574,)  to  vacate  assessments  imposed  on 
the  property  of  the  respondents  for  paving  Irving  place, 
Nineteenth  street  and  Sixteenth  street,  in  the  city  of 
New  York,  with  Nicolson  pavement.  Each  of  the  assess- 
ment lists  was  confirmed  on  the  1st  day  of  September, 
1869.  The  resolution  and  ordinance  relative  to  each 
street  provide  that  the  streets  be  paved  with  Nicolson 
pavement,  where  not  already  paved  with  Belgian  pave* 
ment,  and  crosswalks  laid  or  relaid  at  intersecting  streets, 
under  the  direction  of  the  Croton  Aqueduct  department 
The  Mayor  vetoed  all  the  resolutions  and  ordinances,  but 
the  common  council  passed  them  over  his  veto. 

On  the  26th  of  April,  1870,  the  legislature  passed  an 
act  making  further  provision  for  the  government  of  New 
York,  {Laws  of  1870,  p.  881,)  section  27  of  which  (p.  903) 
reads: 

^^  If,  upon  the  hearing  of  proceedings  brought  pursuant 
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to  the  act  known  as  chapter  three  hundred  and  thirty-eight 
of  the  laws  of  eighteen  hundred  and  fifty-eighty  entitled 
^  An  act  in  relation  to  frauds  in  assessments  for  local  im- 
provements in  the  city  of  New  York,'  passed  April  seven- 
teenth, eighteen  hundred  and  fifty-eight,  it  shall  appear 
that  the  alleged  fraud  or  irregularity  has  been  committed, 
the  assessment  shall  be  vacated  or  modified  as  hereinafter 
provided.  If,  upon  such  hearing,  it  shall  appear  that,  by 
reason  of  any  alleged  irregularity,  the  expense  of  any 
local  improvement  has  been  unlawfully  increased,  the 
judge  may  order  that  such  assessment  upon  the  lands  of 
said  aggrieved  party  be  modified  by  deducting  therefrom 
such  sum  as  is  in  the  same  proportion  to  such  assessment 
as  is  the  whole  amount  of  such  unlawful  increase  to  the 
whole  amount  of  the  expense  of  such  local  improvement 
No  assessment  shall  be  vacated  pursuant  to  the  act  hereby 
amended  by  reason  of  fraud  or  irregularity  in  the  pro- 
ceedings to  collect  the  same  by  sale  of  the  assessed  prem- 
ises ;  but,  upon  proof  of  such  fraud  or  irregularity,  such 
sale  shall  be  set  aside  and  the  respective  rights  and  liabil- 
ities of  the  assessed  persons,  and  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  shall  become 
and  be  the  same  as  if  such  sale  had  not  been  made." 
The  contracts  for  the  work  were  all  made  with  the 
Nicolson  Pavement  Company,  are  all  in  the  same  form, 
and  are  dated  March  31,  1869.  In  each  of  the  assessment 
lists  a  charge  is  included  for  the  completion  of  the  work 
inside  of  the  contract  time. 
In  Nineteenth  street  this  allowance  is  •        .  $283  50 

In  Irving  place 84  00 

In  Sixteenth  street  • 168  00 

The  Nicolson  pavement  is  a  patented  article,  and  the 
Nicolson  Pavement  Company  have  the  exclusive  right  to 
lay  the  same  in  the  city  of  New  York.  The  advertise- 
ment issued  by  the  Crotoh  Aqueduct  department  calls  for 
proposals  and  bids  for  contracts  for  Nicolson  pavement. 
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and  no  other,  in  these  streets.  *  It  was  dated  July  25, 1868, 
and  the  only  bid  received  was  from  the  Nicolson  Pave- 
ment Company.  The  charge  for  collection,  in  each  of  the 
assessment  lists,  was  as  follows : 

Nineteenth  street ^1248  60 

Irving  place 667  76 

Sixteenth  street 613  48 

Two  and  one  half  per  cent  was  the  amount  allowed  by 
the  ordinance  to  the  collector  on  all  items  of  assessment 
collected,  and  two  per  cent  on  all  unpaid  items  of  assess- 
ment. Each  of  these  charges  exceeds  two  and  one  half 
per  cent  on  the  items,  making  up  the  total  assessment, 
exclusive  of  the  item  for  collection.  Mrs.  Eager's  prop- 
erty is  at  the  corner  of  Nineteenth  street  and  Irving  place. 
Mrs  Allen's,  corner  of  Sixteenth  street  and  Irving  place. 
Mr.  Dillon's,  corner  of  Fourth  avenue  and  Sixteenth 
street.  Mrs.  Eager's  lot  is  105  feet  8|  inches  on  Nine- 
teenth street  and  25  feet  on  Irving  place.  Her  lot  was 
assessed  for  paving  Irving  place  $365.68,  for  paving  on 
Nineteenth  street  $844.  Mrs.  Allen's  lot  is  86  feet  4 
inches  on  Sixteenth  street,  and  20  feet  1  inch  on  Irving 
place.  It  was  assessed  for  paving  Irving  place  $297.93, 
for  paving  Sixteenth  street  $708.60.  Mr.  Dillon's  lot  is 
26  feet  on  Fourth  avenue,  and  125  feet  on  Sixteenth 
street    It  was  assessed  $1066.14. 

No  crosswalks  whatever  were  laid  or  relaid  at  the  inter- 
section of  Irving  place  and  Nineteenth  street,  or  Irving 
place  and  Sixteenth  street  Before  the  Nicolson  pave- 
ment was  laid,  there  were  the  ordinary  crosswalks  or 
bridge  stones  there,  but  they  were  taken  up  and  the  Nicol- 
son pavement  substituted  for  them.  The  charge  in  the 
assessment  list  for  bridge  stones,  in  Nineteenth  street, 
was  as  follows :  772  square  feet,  at  $1.30  per  square  foot, 
making  $1003.60.  On  Irving  place,  for  259  square  feet 
of  new  bridge  stones,  at  $1.30,  making  $336.70.  On 
Sixteenth  street,  it  was  for  616  square  feet  of  bridge  stones, 
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at  ^1.30,  making  $800.80.  *  The  advertisemeiit  for  propo- 
sals for  bids  did  not  call  for  any  bids  for  the  work  of  lay- 
ing bridge  stones  or  crosswalks. 

The  cases  were  argned  at  the  special  term  before  Jastice 
Brady,  on  the  20th  of  April,  1870,  who  rendered  the  fol- 
lowing opinion  and  decision : 

Bradt,  J.  There  are  two  objections  taken  to  the  assess- 
ments imposed  upon  the  lands  of  the  petitioners  which 
are  well  taken. 

First  The  charge  for  crosswalks  of  stone,  none  having 
been  laid,  and  none  others  having  been  authorized. 

Second,  The  charge  for  collection  in  excess  of  two  and 
a  half  per  cent  allowed  by  law.  These  charges  are  legal 
irregularities  within  the  decisions  of  this  court  relative 
thereto,  and  the  assessments  must  be  vacated  under  the 
act  of  1858.  {Laws  of  1858,  p.  574,  §  2.  Matter  of  Woody 
51  Barb.  275.  Matter  of  Lewis,  35  Eow,  162.  Matter  of 
Bahcoeh,  23  id.  118.  Matter  of  Beams,  17  id.  459.  Matter 
of  Buhkr,  19  id.  317.  Matter  ofAstor,  N.  T.  Trans.  Feb. 
8, 1869.)  Section  27  of  the  act  of  1870,  chapter  383, 
passed  April  26,  1870,  might  render  these  objections  val- 
ueless, but  that  act  was  not  passed  when  these  applications 
were  heard ;  has  no  retroactive  effect,  therefore ;  and  the 
irregularities  under  its  provisions  cannot  be  remedied.  I 
have  examined  all  the  points  submitted  in  reference  to 
the  proceedings  for  the  assessments  objected  to,  and  my 
judgment  is  that  none  of  them  except  those  embracing  the 
items  mentioned  are  well  taken. 

I  deem  it  unnecessary  to  say  anything  further  in  decid- 
ing these  applications,  except  that  the  principle  upon 
which  the  assessment  is  made  is  not  the  subject  of  review 
under  the  act  of  1858,  {supra.)  K  erroneous  it  is  not  a  legal 
irregularity  within  the  meaning  of  that  act  The  land  of 
the  petitioners  and  others  subject  to  assessment  for  the 
improvement  made,  may,  therefore,  be  again  assessed  as 
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provided  by  the  act  of  1858,  (supra^)  the  charge  for  cross- 
walks and  the  charge  for  collecting,  already  considered,  be- 
ing excluded  from  the  expenses  of  the  improvement,  and 
the  expenses  of  the  new  assessments  being  also  excluded. 

Prom  the  above  decision  the  corporation  appealed. 

A.  J.  Vanderpoel,  for  the  appellants. 

I.  The  act  of  1870  applied  to  these  proceedings,  and  the 
judge,  instead  of  vacating  the  assessments,  should,  as  to 
the  amount  which  he  adjudged  to  have  been  unlawfully 
increased,  have  modified  the  assessment  by  deducting 
therefrom  such  sum  as  was  in  the  same  proportion  to  such 
assessment  as  was  the  whole  amount  of  such  unlawful  in- 
crease to  the  whole  amount  of  the  expense  of  such  local 
improvement.  This  would  have  done  substantial  justice 
to  both  parties.  1.  The  operation  and  eSect  of  the  act 
of  1858,  until  so  modified,  was  always  burdensome  and 
unjust.  2.  There  is  no  reason  why  the  act  of  1870  should 
not  be  held  to  apply. 

n.  It  was  not  a  valid  objection  to  the  assessment  that 
there  was  a  charge  for  crosswalks  of  stone  when  none  had 
been  laid. 

IIL  There  was  no  excess  in  the  charge  for  collection  of 
the  two  and  a  half  per  cent  allowed  by  law.  The  collector 
is  entitled  to  a  compensation  of  two  and  a  half  per  cent 
npon  all  moneys  collected.  The  two  and  a  half  per  cent, 
to  wit,  his  fees,  are  as  much  a  charge  and  lien  upon  the 
property  as  any  other  item  properly  and  necessarily  in- 
cluded in  the  assessment  The  whole  amount  of  money 
to  be  paid  to  the  collector  must  necessarily  be  included  in 
the  assessment,  and  this  whole  amount  is  paid  over  by  the 
collector  to  the  city  treasury  and  repaid  to  him  therefrom. 
The  statute  is :  "  The  collector  and  the  deputy  collector 
shall  each  receive  as  compensation  for  their  services,  an 
equal  part  of  two  and  one  half  per  cent  on  all  items  of 
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assessments  collected  by  the  bureau.  "^  *  Ko  moneys, 
however,  collected  on  any  assessment,  shall  be  retained  on 
account  of  such  fees  or  compensation,  but  the  amount  of 
fees  thereon  shall  be  paid  monthly  on  the  requisition  of 
the  street  commissioner  to  the  extent  of  any  moneys 
which  may  have  been  collected  and  paid  into  the  city 
treasury,  upon  such  assessment  or  interest  moneys  accru- 
ing thereon.  No  moneys  collected  on  any  assessment 
shall  be  retained  on  account  of  the  compensation  herein 
provided,  but  such  compensation  shall  be  paid  by  war- 
rant of  the  comptroller  on  the  requisition  of  the  street 
commissioner/'     (1  Hoffmanns  Laws^  240.) 

IV.  The  proceedings  were  in  all  respects  regular,  and 
the  order  should  be  reversed. 

A,  jB.  Lawrence^  Jr.,  for  the  respondents. 

L  The  order  below  was  right  and  should  be  affirmed. 
1.  The  resolutions  and  ordinances  of  the  common  council, 
authorizing  the  laying  of  fTicolson  pavement  in  Irving 
place,  Sixteenth  and  Nineteenth  streets,  express  the  will 
of  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  as  to  the  kind  of  work  to  be  performed,  and 
any  item  of  work  not  authorized  by  such  resolutions  and 
ordinances  and  included  in  the  assessment  list,  as  a  part 
of  the  assessment,  vitiates  the  assessment.  It  appears  from 
the  evidence,  that  the  common  council  directed  that  cross- 
walks should  be  laid  or  relaid  at  the  intersecting  streets. 
And  it  also  appears  from  the  evidence  that  no  crosswalks 
have  been  laid  or  relaid,  either  at  the  intersection  of  Irving 
place  and  Sixteenth  street,  or  at  the  intersection  of  Irving 
place  and  Nineteenth  street.  On  the  contrary,  it  affirm- 
atively appears  that  the  old  crosswalks  at  the  intersections 
of  these  streets,  existing  at  the  time  the  work  in  question 
was  performed,  have  been  taken  up,  and  that  the  Nicol- 
son  pavement  has  been  substituted  for  them.  Here,  then, 
are  eight  crosswalks  which  the  common  council  have 
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directed  should  be  laid  or  relaid,  and  which  the  owners 
of  property  assessed  for  the  alleged  improvement  are  de- 
prived of.  If  eight  can  be  omitted,  on  the  same  principle 
eighty  can  be  omitted ;  and  if,  under  a  resolution  direct- 
ing a  crosswalk  to  be  laid,  a  wooden  pavement  can  be 
substituted  for  such  crosswalk,  on  the  same  principle, 
where  the  common  council  directs  that  a  street  shall  be 
paved  with  trap-block  or  Belgian  pavement,  such  street 
can  be  paved  with  concrete,  wood,  or  an  entirely  diflferent 
substance  or  material.  2.  In  the  case  of  the  Matter  of 
Woodj  (51  Barb,  275,)  whefe  the  contract  and  specifications 
did  not  provide  for  the  taking  up  of  gutter  stones,  and 
paving  in  their  place  with  Belgian  pavement,  but  required 
the  contractor  to  readjust  the  same,  the  contractor  removed 
the  gutter  stones  and  substituted  the  pavement.  This 
court,  at  general  term,  held  that  there  was  no  authority 
for  such  substitution,  and  vacated  the  assessment  on  that 
ground.  If  the  court  will  vacate  an  assessment  because 
work  is  performed,  and  charged  for  in  the  assessment  list, 
which  is  not  authorized  by  the  contract^  or  is  in  conflict 
with  its  provisions,  it  clearly  will  vacate  an  assessment 
where  work  is  done  which  is  not  authorized  by,  and  which 
is  in  conflict  with,  the  provisions  of  the  ordinance  and 
resolution  directing  the  street  to  be  paved.  3.  It  should 
be  borne  in  mind,  in  this  connection,  that  the  statutes 
under  which  these  assessments  are  laid  are  in  derogation 
of  the  rights  of  the  citizen ;  that  under  them  his  property 
may  be  sold  and  taken  from  him.  All  proceedings  taken 
nnder  such  statutes,  as  well  as  the  statutes  themselves, 
should,  therefore,  be  strictly  construed.  (Sharp  v.  Speir^ 
4  Hill,  76.  Sharp  v.  Johmm,  Id.  92.)  4.  The  property 
owner  is  entitled  to  demand  that  the  very  improvement 
which  the  proper  representatives  of  the  municipality  have 
determined  to  be  necessary,  shall  be  completed  before  he 
pays  his  money.  The  common  council  have  only  author- 
*  ized  their  oflicers  or  the  officers  of  the  city  to  assess  him 
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for  a  certain  work,  and  it  does  not  lie  in  the  power  of  the 
assessors  to  create  a  lien  on  his  land  for  another  and  a 
different  work.  {Matter  of  Mott,  MS. ;  and  eases  cited  in 
Judge  Brady's  opinion.) 

11.  It  cannot  be  said  that  as  the  ordinance  provides  that 
the  street  shall  be  paved,  and  that  crosswalks  be  laid  and 
relaid  at  the  intersecting  streets^  under  such  directions  as 
•  shall  be  given  by  the  Croton  Aqueduct  department,  there- 
fore such  department  may  authorize  the  contractors  who 
do  the  work  to  omit  the  crosswalks  at  an  intersecting 
street  In  point  of  fact,  the  contractors  did  not  follow  the 
instructions  of  the  department,  as  they  laid  neither  parallel 
nor  transverse  crosswalks  at  those  intersections.  1.  Such  a 
construction  would  be  a  manifest  perversion  of  the  lan- 
guage of  the  ordinance,  because  the  words  ^'  under  such 
directions,''  &c.,  apply  as  well  to  the  pavement  as  to  the 
crosswalks.  And  if  they  can  be  said  to  mean  that  the 
Croton  Aqueduct  department  may  permit  the  omission  of 
a  crosswalk,  they  may,  with  equal  truth,  be  said  to  mean 
that  said  department  can  direct  that  a  certain  part  of  the 
street  shall  not  be  paved.  If  the  words  mean  that  the  dis- 
cretion given  to  the  department  is  to  be  so  exercised  as  to 
control  the  direction  of  the  common  council,  then  it  neces- 
sarily follows  that  upon  the  department  devolves  the  right 
to  say  whether  a  block,  or  two  blocks,  or  the  whole  street 
shall  remain  unpaved.  2.  But  it  is  unnecessary  to  give  to 
the  words  of  the  ordinance  any  construction  so  forced  or 
violent  The  true  meaning  of  the  language  of  the  ordi- 
nance is,  that  the  work  directed  by  the  common  council 
shall  be  executed  under  the  supervision  of  the  Croton 
Aqueduct  department,  i.  e.,  the  department  is  to  ascertain 
whether  the  work  is  done  according  to  the  directions 
given  in  the  resolution  or  ordinance,  and  the  members  of 
the  department  are  to  direct  those  performing  the  work 
to  that  end  and  for  that  purpose.  3.  In  the  case  of  Wood^ 
above  referred  to,  it  was  sought  to  justify  the  substitution 
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of  the  Belgian  pavement  for  the  gutter  stones,  on  the 
ground  that  the  water  purveyor,  representing  the  depart- 
ment, had  assented  to  the  change,  but  the  court  held  that 
he  had  no  authority  to  give  such  assent,  so  as  to  bind 
those  whose  property  was  to  be  assessed  to  defray  the  ex- 
pense of  the  improvement.  (Matter  of  Woody  51  Barb.  276.) 
in.  The  order  below  should  also  be  affirmed  for  the 
reasons  stated  in  the  following  points :  1.  The  allowance 
to  the  contractor  of  three  and  a  half  dollars  per  day  for 
each  day  that  the  work  was  completed  prior  to  the  time 
specified  in  the  contract,  was  clearly  irregular  and  illegal. 
The  evidence  shows  that  at  the  time  these  contracts  were 
advertised  and  entered  into,  there  were  no  parties  in  the 
city  of  New  York,  other  than  the  Nicolson  Pavement 
Company,  who  were  authorized  to  lay  such  pavement. 
The  dbmpany  claim  that  there  are  are  other  wooden  pave- 
ments which  are  infringements  of  their  patents,  but  there 
are  and  were  no  other  parties  who  claimed  the  right  to 
lay  Nicolson  pavement,  as  such.  The  advertisement  called 
for  Nicolson  pavement,  and  that  company  was  the  only 
bidder.  Now,  even  if  it  be  conceded  that  where  a'work 
is,  or  can  be,  a  matter  of  competition,  the  element  of  time 
can  be  properly  taken  into  estimation  in  determining  who 
is  the  lowest  bidder,  it  is  clear  that  in  the  case  of  a  pat- 
ented article,  for  which  alone  the  bids  are  to  be  received, 
and  where  such  bids  can  come  from  only  one  party,  no 
allowance  for  doing  the  work  within  the  time  required  by 
the  contract  is  proper.  The  company  name  their  time  in 
their  bid,  and  the  allowance  to  them  of  compensation  for 
doing  the  work  within  that  time  is  no  legitimate  part  of 
the  expense  of  the  work.  2.  Again ;  the  act  of  1813, 
section  175,  under  which  the  mayor,  aldermen  and  com- 
monalty are  authorized  to  make  assessments  for  these 
local  improvements,  only  permits  an  assessment  to  be 
made  for  the  expense  of  conforming  to  the  regulations 
specified  in  the  section.     (Davies*  Laws,  p.  526.)    Now, 
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the  allowance  in  question  is  a  mere  gratuity,  and  is  no 
part  of  the  expense  of  conforming  to  the  regulation  of  the 
mayor,  &c.,  of  New  Tork.  3.  It  seems  to  us  that  a  mo- 
ment's reflection  will  show  that  this  point  is  well  taken. 
If  the  contractor  who  has  no  competitor  can  he  allowed 
compensation  for  ten  days,  within  which  he  may  perform 
his  work  inside  of  the  contract  time,  he  can  be  allowed 
for  five  hundred  days,  and  he  is  thus  placed  in  a  position 
which  puts  the  city  authorities,  and  those  who  are  assessed, 
at  his  mercy.  4.  The  abuses  to  which  an  allowance  of 
extra  compensation  for  performing  the  work  within  the 
time  specified  in  the  contract  may  lead,  can  at  once  be 
seen  by  referring  to  the  proofs  in  these  cases.  The 
contract  time  on  Irving  place  was  150  days.  Work  was 
completed  in  126  days,  and  the  contractor  was  allowed 
compensation  at  the  rate  of  $3.50  per  day  for  the  relnain- 
ing  24  days.  On  Nineteenth  street  the  contract  time  was 
200  days.  It  was  completed  in  119  days.  Th^  extra 
allowance  was  for  81  days,  at  same  rate.  On  Sixteenth 
street,  contract  time  was  120  days.  Work  was  completed 
in  72  days.  The  extra  allowance  was  for  48  days.  5.  The 
principles  laid  down  by  Judge  Brown,  in  the  case  of  the 
People  V.  Village  of  YonkerSy  (39  Barb.  266,)  are  applicable 
to  this  case.  In  that  case,  where  the  estimates  of  the  ex- 
penses of  a  local  improvement  inserted  in  an  assessment 
list  were  specifically  enumerated,  there  was  a  charge  of 
J460.05  for  "  contingencies."  It  was  held  that  the  inser- 
tion of  this  item  rendered  the  whole  assessment  illegal 
and  void. 

IV.  The  whole  proceedings  to  impose  an  assessment  in 
these  cases  are  illegal  and  void,  for  the  reason  that  there 
was  no  advertisement  for  proposals,  nor  letting  of  the  con- 
tracts, in  conformity  with  the  provisions  of  the  38th  sec- 
tion of  the  charter.  1.  As  we  have  before  seen,  the 
Ificolson  pavement  is  a  patented  article,  and  no  person  or 
company,  other  than  the  Nicolson  Pavement  Company, 
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had  authority  to  lay  such  pavement  in  the  city  of  New 
York,  at  the  time  these  contracts  were  let.  Now,  as  the 
resolutions  and  ordinances  called  only  for  the  Nicolson 
pavement,  it  is  quite  apparent  that  there  could  be  no  com- 
petitive bidding,  and  that  if  the  work  was  done  by  any 
one,  it  must  fall  to  the  Nicolson  Pavement  Company.  The 
evidence  in  the  cases,  therefore,  showing  an  advertisement 
for  proposals  and  bids,  and  that  one  bid  was  received  from 
the  company,  and  the  contract  awarded  to  them,  does  not 
show  a  compliance  with  the  spirit  and  intent  of  th0  lan- 
guage of  the  charter.     {Oharter^  §  38.) 

V.  The  point  last  taken  is  not  really  affected  by  the  de- 
cision of  this  court,  at  general  term,  in  the  case  of  ^star  v. 
The  Mayor  ^c.  (not  reported.)  1.  The  opinion  of  Judge 
Ingraham,  in  that  case,  was  delivered  upon  an  application 
for  an  injunction  to  restrain  the  making  of  contracts  for 
the  pavement  At  that  time  no  work  had  been  done,  and 
DO  assessment  had  been  laid,  nor  was  it  at  all  certain  that 
any  assessment  would  ever  be  laid  upon  the  property 
owners  whose  lands  were  supposed  to  be  benefited  by  the 
improvement  The  real  point  of  that  decision  was,  that 
the  city  was  not  to  be  excluded  from  using  a  patented 
article  because  there  could  be  no  competitive  bidding  for 
the  work  of  furnishing  such  article.  It  may  well  be  that 
the  city  could  use  a  patented  article,  and  pay  the  cost 
thereof  out  of  its  own  treasury,  but  we  insist  that  when  it 
is  proposed  to  defray  the  expense  of  a  local  improvement 
by  an  assessment  upon  the  adjoining  property,  the  owners 
of  such  property  are  entitled  to  have  the  work  let  in  the 
manner  provided  by  the  charter.  The  reasoning  of  the 
court  in  the  case  of  Dean  v.  Charlton^  (7  Am.  Law  Beg. 
564,)  we  submit,  is  conclusive  as  to  this  point. 

VI.  Assuming,  however,  that  it  is  within  the  power  of 
the  municipal  authorities  to  use  any  pavement  which, 
being  a  patented  article,  cannot  be  the  subject  of  compet- 
itive bidding,  and  also  assuming  that  the  38th  section  of 
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the  charter  does  not  apply  in  such  cases,  the  assessmenta 
in  question  are  void,  for  the  reason  that  the  work  of  lay- 
ing down  the  crosswalks  or  bridge  stones  is  properly  a 
sabject  of  competition,  and  that  such  work  was  not  let  in 
the  manner  provided  by  the  charter.  1.  It  appears,  from 
the  advertisement  produced  in  evidence,  that  the  proposals 
only  called  for  Nicolson  pavement.  It  also  appears,  from 
the  testimony  of  Dodge,  the  contract  clerk  in  the  Crotoa 
Aqueduct  department,  that  "  there  would  have  been  no 
difficulty  in-  advertising  for  the  bridge  stones  separately/' 
It  also  appears  from  the  evidence,  that  in  each  of  the 
streets  in  question,  the  cost  of  laying  such  crosswalks  and 
bridge  stones  as  were  laid,  exceeded  the  sum  of  $250. 
There  were  772  square  feet  laid  in  Nineteenth  street,  at 
$1.30  per  square  foot,  making  $1003.60.  There  were  259 
square  feet  laid  in  Irving  place,  at  $1.30  per  square  foot, 
making  $336.70.  There  were  616  square  feet  laid  in  Six- 
teenth street,  at  $1.30  per  square  foot,  making  $808.80. 
2.  It  cannot  be  said  that  because  the  resolutions  and  or- 
dinances were  passed  by  a  three-fourths  vote  of  the  com- 
mon council,  the  necessity  of  a  contract  was  dispensed 
with,  because  the  resolutions  and  ordiuances  do  not  direct 
that  the  work  shall  be  done  without  a  contract.  The 
charter  provides  that  all  work  involving  an  expenditure 
of  more  than  $250  shall  be  by  contract,  &c.,  unless  by  a 
vote  of  three  fourths  of  the  members  elected  to  each  board 
it  shall  be  otherwise  ordered.  (§  38.)  The  mere  fact  that 
a  resolution  or  ordinance  directing  work  to  be  done,  but 
silent  upon  the  point  whether  there  shall  be  a  contract  or 
not  for  such  work,  receives  a  vote  of  three  fourths  of  the 
members  elected  to  each  board,  does  not  dispense  with 
the  necessity  of  a  contract  The  common  council  must 
declare,  upon  the  face  of  the  resolution  or  ordinance,  that 
they  desire  to  have  the  work  done  in  a  different  manner 
from  that  prescribed  by  thfe  charter,  as  the  general  rule — 
to  wit,  without  a  contract.    Any  other  construction  is  in 
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conflict  with  the  plain  terms  of  the  charter,  and  will  au- 
thorize the  executive  departments  to  dispense  with  the 
formality  of  a  contract  let  as  required  by  the  charter, 
where  there  is  not  the  slightest  intimation  on  the  part  of 
the  common  council  that  they  intend  to  waive  such  form- 
ality, or  to  depart  from  the  provisions  of  the  charter. 

Vn.  We  are  well  aWare  that  in  some  cases  it  has  been 
held  that  the  objections  taken  in  the  fifth  and  sixth  points 
cannot  be  raised  in  proceedings  instituted  under  the  act 
"  in  relation  to  frauds  in  assessments  for  local  improve- 
ments in  the  city  of  New  York."  (Laws  of  1858,  p,  574. 
Miller's  case,  12  Abbott^  121.)  Those  cases  were  decided  at 
special  term  in  1861,  before  the  act  in  question  had  been 
the  subject  of  much  judicial  examination,  and  the  point 
has  never,  so  far  as  we  know,  been  passed  upon  by  the 
general  term.  Since  then  th^  courts  have  been  disposed 
to  adopt  a  much  more  liberal  rule  in  applying  the  statute, 
and  we  submit  with  confidence,  that  an  omission  to  con- 
tract for  work,  as  required  by  the  charter,  is  now  to  be 
considered  as  a  good  ground  for  relief  under  the  statute. 
The  act  is  a  remedial  statute,  and  should  be  liberally  con- 
strued. (Matter  of  Eightieth  street,  17  Abb.  325.  MoU's 
case^  MS.) 

yni.  The  evidence  shows  that  in  making  the  assess- 
ments in  question,  the  assessors  did  not  follow  the  provis- 
ions of  the  act  of  1813,  section  175.  That  section  provides 
*'  that  it  shall  be  lawful  for  the  mayor,  aldermen  and  com- 
monalty to  cause  common  sewers  &c.  to  be  made  &c.,  and 
to  order  and  direct  the  pitching  and  paving  the  streets 
thereof,  &c.,  and  to  cause  estimates  of  the  expense  of  con- 
forming to  such  regulations  to  be  made,  and  a  just  and 
equitable  assessment  thereof  among  the  owners  or  occu- 
pants of  all  the  houses  and  lots  intended  to  be  benefited 
thereby,  in  proportion,  as  nearly  as  may  be,  to  the  advan- 
tage which  each  shall  be  deemed  to  acquire/'  1.  The 
evidence  of  Mr.  Robert  J.  Dillon  shows  that  the  assessors 
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did  not,  in  determining  the  amount  to  be  assessed  on  each 
lot,  govern  themselves  by  the  benefit  which  such  lot  de- 
rived from  the  improvement,  nor  did  they  ascertain  what 
property  was  actually  benefited.  Mr.  Dillon  testifies  that, 
in  an  interview  he  had  with  the  assessors,  ^'I  asked  Mr. 
Tweed,  and  also  Mr.  Hart,  whether  they  thought  that  my 
property  was  benefited  to  the  amount  of  the  assessment, 
and  they  said  ^  fTo.'  Mr.  Tweed  then  said,  in  substance, 
that  they  made  their  assessment  without  reference  to  the 
question  of  benefit.  That  they  ascertained  the  amount  of 
the  contract,  and  the  lineal  feet  on  either  side  of  the  im- 
provement, and  divided  it,  or  something  nearly  to  that 
effect  I  asked  him  if  he  had  read  the  act  of  the  legisla- 
ture authorizing  the  common  council  to  make  improve- 
ments,  and  the  ordinance  of  the  common  council  ordering 
the  improvement  to  be  made,  and  the  terms  of  the  oath 
taken  by  the  assessors,  which  I  told  him,  in  my  opinion, 
required  the  assessment  to  be  made  according  to  benefit 
He  said  he  did  not  look  at  it  in  that  light,  or  something  to 
that  effect"  The  testimony  of  Hart,  one  of  the  assessors, 
is  to  the  same  effect.  Q.  "  Your  general  rule  is  to  take 
the  frontage  of  each  lot  and  assess  on  that  lot  the  propor- 
tion of  the  expense  which  that  frontage  bears  to  the  whole 
line  of  the  work.  I  mean  by.  this,  that  if  the  whole  line 
of  the  improvement  is  2500  feet,  and  the  lot  is  25  feet,  and 
of  the  usual  depth,  you  would  assess  it  for  one  hundreth 
part  of  the  expense?"  A.  *' Yes,  sir."  Q.  ''Suppose  a  lot 
is  80  feet  in  depth  and  25  feet  in  width  on  the  improve- 
ment, do  you  not  assess  it  for  the  same  amount  as  a  lot 
of  the  same  width  would  be  which  is  100  feet  in  depth  ?" 
A,  "Yes,  and  even  if  it  is  50  feet  in  depth."  Q.  "When 
do  you  vary  the  assessment  on  lots  of  equal  width  but  of 
unequal  depth,  and  upon  what  principle  ?"  A,  "  If  we 
have  a  lot  25  feet  front,  100  feet  deep,  and  50  feet  wide  in 
the  rear,  we  assess  it  the  same  as  we  do  a  lot  25  by  100 
feet" 
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It  is  quite  apparent  that  no  effort  was  made  by  the 
assessors,  therefore,  to  ascertain  what  property  was  ben- 
efited by  the  alleged  improvements.  They  arbitrarily  as- 
sumed that  they  could  not  go  beyond  property  which  was 
half  the  distance  to  the  next  street  or  avenue  as  their  area 
of  assessment,  or  assessment  district;  and  then  having 
ascertained  the  number  of  lineal  feet  on  the  line  of  the 
improvement,  they  assessed  each  lot  for  that  proportion 
of  the  whole  expense  which  the  frontage  of  said  lot  bore 
to  the  whole  number  of  lineal  feet  on  the  street  We 
respectfully  submit  that  the  principles  advanced  by  the 
Supreme  Court,  in  Le  Boy  v.  The  Mayor  do.  of  New  York, 
(20  John.  429,)  control  this  branch  of  the  case,  and  that, 
under  the  authority  of  that  case,  the  assessments  in 
question  are  erroneous  in  principle.  (See  aUo  BotUon  r. 
Brooklyny  2  Wend.  395.)  We  presume  that  the  assessors 
have  been  led  into  this  error  by  supposing  that  their  pow- 
ers were  limited  in  assessing  for  a  local  improvement,  in  the 
same  manner  as  commissioners  are  limited  in  assessing 
for  a  benefit  for  opening  a  street.  But  they  are  not  so 
limited.  The  commissioners  are  restricted  by  the  statute 
in  assessing  for  benefit  for  opening  streets,  to  property 
fronting  on  the  line  of  the  improvement,  "  or  being  at  or 
within  half  the  distance  of  the  next  street  or  avenue,  &c.y 
on  each  side  thereof,  and  which  the  said  commissioners 
may  deem  benefited,"  &c.  {Act  of  1813,  §  177,  DavieSj 
p.  530.)  But  the  assessors  are  ''to  make  a  just  and  equi- 
table assessment  &c.  among  the  owners  kc.  of  all  the 
houses  and  lots  intended  to  be  benefited  thereby,  in  pro- 
portion, as  nearly  as  may  be,  to  the  advantage  which  each 
shall  be  deemed  to  acquire."     (Davies^  526,  §  175.) 

IX.  The  assessments  are  also  erroneous  in  principle,  for 
the  reason  that  the  corner  lots,  affected  by  the  same,  are 
assessed  as  if  they  were  three  or  four  full  lots  on  the  side 
street,  and  as  one  full  lot  on  the  street  or  avenue  on  which 
they  front. 
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Mr.  Tally  says  that  "the  rule  for  corner  lots  is  to 
assess  three  quarters  of  the  depth,  but  the  lot  has  to  pay^ 
its  proportion  of  the  intersection  besides.  I  mean  by  this, 
that  a  corner  lot,  running  parallel  with  the  line  of  the 
work  is  assessed  for  three  quarters  of  its  depth.  A  corner 
lot  fronting  on  the  work  is  assessed  for  its  frontage,  and 
also  for  intersections.  For  intersections  we  charge  the 
full  depth  of  the  lot"  Q.  "  Then  the  result  is  that  a  cor- 
ner lot  of  twenty-five  feet  by  one  hundred,  running  parallel 
in  its  depth  with  the  line  of  the  work,  is  assessed  three 
times  as  much  for  the  improvement  as  a  lot  twenty-five  by 
a  hundred  feet  which  fronts  at  right  angles  to  the  street?" 
A.  "Tes."  This  evidence  was  objected  to,  and  taken, 
subject  to  objection  of  the  corporation  counsel,  but  we 
submit  it  was  proper.  The  practical  injustice  of  this  rule 
can  be  seen  by  looking  at  a  few  of  the  cases.  Mrs.  Allen's 
comer  lot  is  assessed  for  Irving  place,  $297.93 ;  the  same 
lot  is  assessed  for  Sixteenth  street,  $708.60,  amounting  to 
$1006.63.  Her  lot  is  twenty  feet  one  inch  on  Irving  place, 
and  eighty-six  feet  four  inches  on  Sixteenth  street.  The  lot 
adjoining,  on  Sixteenth  street,  is  twenty-two  feet  wide,  and 
ninety-two  feet  deep,  and,  of  course,  contains  more  square 
feet  than  hers.  It  is  assessed,  for  Sixteenth  street,  $229.74. 
Her  lot,  for  the  purposes  of  the  Irving  place  assessment,  is 
therefore  regarded  as  a  full  lot  on  that  street,  and  for  the 
purposes  of  the  Sixteenth  street  assessment,  it  is  regarded 
as  over  three  full  lots  on  Sixteenth  street.  With  less 
superficial  area  than  the  adjoining  lot  on  Sixteenth  street, 
she  is  called  upon  to  pay  more  than  three  times  as  much 
as  the  a<ljoining  lot  She  pays  for  Sixteenth  street,  $708.60. 
The  adjoining  lot  pays  $229.74.  Mr.  Dillon  has  a  corner 
lot  twenty-six  feet  on  Fourth  avenue,  and  125  feet  on 
Sixteenth  street  He  is  assessed  $1066.14,  or  for  one 
hundred  and  fifty-one  feet,  or  four  or  five,  lots,  as  he  testi- 
fies. We  have  seen  that  a  lot  next  to  Mrs.  Allen's,  on 
Sixteenth  street,  being  twenty-two  feet  wide  by  ninety-two 
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feet  deep,  is  assessed  ouly  229.74.  Dillon's  lot  contains 
about  1200  more  superficial  feet  thah  this  lot,  but  he  is 
assessed  more  than  if  he  owned  four  lots  of  the  dimensions 
of  twenty-two  by  ninety-two  feet  The  same  facts  appear 
in  the  case  of  Hearn  and  Eager.  Mrs.  Eager's  assessment 
for  2643  square  feet  is  as  follows :  For  Irving  place,  $365.68 ; 
Nineteenth  street,  $844^  amounting  to  $1209.68.  The 
assessment  lists  can,  by  stipulation,  be  referred  to  by  either 
party,  and  can  be  produced  for  the  inspection  of  the  court, 
if  it  is  deemed  necessary. 

X.  There  is  an  irregularity  in  each  of  the  assessment 
lists  in  the  matter  of  the  fees  for  collection,  1,  The  ordi- 
nance only  authorizes  the  collector  and  deputy  collectors 
to  receive  an  equal  part  of  two  and  one  half  per  cent  "  on 
all  items  of  assessments  collected  by  the  bureau  during 
their  term  of  office,  and  of  two  per  cent  on  all  unpaid 
items  of  assessments  returned  during  their  term  of  office 
to  the  bureau  of  arrears.*'  Even  if  it  be  conceded  that 
such  a  charge  can  properly  be  included  in  the  assessment 
list  as  a  part  of  the  expense  of  the  work,  the  charges  actu- 
ally included  in  these  lists  exceed  the  per  centage  allowed 
by  the  ordinance.  The  ordinance  clearly  does  not  con- 
template that  the  collector  and  his  deputies,  after  having 
ascertained  the  sum  which  would  amount  to  two  and  a 
half  per  cent  on  the  items  in  the  list,  shall  add  that  amount 
into  the  assessment,  and  then  calculate  a  percentage  on  it 
also.  Now,  by  the  testimony  of  TuUy,  it  appears  that  the 
total  items  of  the  Nineteenth  street  assessment,  exclusive 
of  the  collector's  fees,  amount  to  $48,695.40,  and  that  two 
and  a  half  per  cent  on  that  sum  is  $1217.38.  Yet  the 
charge  for  collection  is  $1248,60.  That  the  total  amount 
of  the  items  in  Irving  place,  excluding  collector's  fees,  is 
$26,042.80.  Two  and  a  half  per  cent,  is  $651.07.  The 
charge  for  collection  ib  $667.76.  That  the  total  amount 
of  the  items  in  Sixteenth  street  list,  excluding  the  col- 
lector's fees,  is  $23,926.10.    Two  and  a  half  per  cent,  is 
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$598.15.  Yet  the  charge  for  collection  is  $613.48.  2.  Even 
if  the  two  and  a  half  per  cent  is  calculated  as  the  fees  of 
the  collector,  and  added  to  the  two  and  a  half  per  cent  of 
the  other  items,  the  court  will  see  by  a  calculation,  that 
the  gross  percentage  will  not  reach  the  amount  included 
in  each  list. 

XL  For  the  reasons  above  stated,  the  order  below 
should  be  affirmed. 
» 

By  the  Courty  iNaRAHAM,  P.  J.  We  have  heretofore  held 
that  the  act  of  1870  did  not  apply  to  cases  which  had  arisen 
before  the  passage  of  the  act,  but  that  such  act  was  pros- 
pective only,  in  requiring  the  amount  erroneously  assessed 
to  be  deducted. 

There  can  be  no  doubt  of  its  having  been  irregular  not 
to  lay  the  crosswalks  as  directed  by  the  ordinance,  and 
yet  to  charge  upon  the  owners  of  lots  the  cost  of  laying 
them.  The  cost  of  laying  Nicolson  pavement  was  $4.95 
per  square  yard ;  the  cost  of  the  bridge  stones  was  $1.30 
per  foot — nearly  three  times  more  than  the  wooden  pave- 
ment. It  would  not  require  any  great  stretch  of  the 
imagination  to  ftnd  that  such  a  charge  was  a  fraud  on  the 
lot  owners,  which  entitles  them  to  the  relief  sought. 

The  charge  of  two  and  one  half  per  cent  for  collecting 
was  not,  in  my  judgment,  erroneous.  The  statute  gives 
that  amount  on  moneys  collected.  This  charge,  as  well 
as  the  cost  of  the  work,  has  to  be  raised  by  an  assessment 
on  the  property,  and  the  whole  sum  when  collected  is  paid 
into  the  treasury.  The  statutes  evidently  give  the  per- 
centage on  the  whole  amount-assessed  and  collected. 

It  may  well  be  doubted  whether  the  contract  was  prop* 
eriy  made  to  include  an  allowance  to  contractors  for  extra 
compensation,  if  the  work  is  done  before  the  time  fixed  in 
the  contract.  No  such  authority  is  given  by  the  statute 
authorizing  the  assessment,  nor  does  the  ordinance  direct- 
ing the  improvement  provide  for  it.    We  see  no  author- 
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ity  for  the  department  to  agree  to  pay  extra  sums  to  the 
contractor,  not  for  doing  the  work,  but  for  doing  it  quicker 
than  he  would  otherwise  do  it  It  is  opening  a  door  for 
abuses  which,  by  extending  the  time  for  completing  the 
work,  may  give  to  a  contractor  large  sums  of  money  for 
which  he  would  render  no  equivalent 
Order  appealed  from  affirmed. 

[First  Dbpastheht,  Gbsbral  Term,  at  New  York,  Januaiy  8,  1871. 
In^aham,  P.  J.,  and  Cardozo  and  Qto,  O.  Barnard^  Justices.] 


Gborgb  S.  Thompson  vs.  James  C.  Fargo,  treasurer,  ka. 
of  the  American  Express  Company. 

The  plainUff,  acting  under  a  power  of  attorney  from  W.,  received  from  the 
United  States  government  money  due  from  the  latter  to  W.,  and  thus  became 
the  debtor  to  W.  for  the  amount.  W.  directed  the  plaintiff  to  send  the 
money,  when  collected,  less  charges,  to  W.  care  of  M.,  at  Terre  Haute.  No 
particular  method  of  conveyance  being  designated,  the  plaintiff  delivered  a 
package  containing  the  amount,  in  treasury  notes,  directed  to  W.  care  of  M. 
at  Terre  Haute,  to  the  U.  S.  Express  Company,  to  be  transported.  Such 
package  was  carried,  by  that  company,  to  the  termination  of  its  route,  and 
there  delivered  to  the  defendant  to  be  carried  to  Terre  Haute.  It  was  so 
carried,  but  after  diligent  search,  neither  M.  the  consignee,  nor  W.  could  be 
found,  and  the  package  was  retained  by  the  defendant. 

Hdd  that  as  W.  had  no  claim  to  any  particular  money,  when  the  plaintiff  de- 
livered the  treasury  notes  to  the  U.  8.  Express  Company,  he  simply  deliv- 
ered ids  own  property  to  be  forwarded,  to  discharge  his  indebtedness  to  W. 
And  that  both  the  plaintiff  and  W.  had  such  a  title  to  the  property  that  an 
action  might  be  maintained  by  either  of  them ;  and  a  recovery  by  either 
would  bar  an  action  by  the  other. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee. 
The  action  was  brought  to  recover  a  package  of  money 
delivered  to  the  defendants  to  be  transported  by  them. 
The  facts  were  these.     The  plaintiff,  on  the  11th  day  of 
August,  1865,  at  Springfield,  111.,  delivered  to  the  XJ.  S. 
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Express  Company  a  package  coutaining  U.  S.  compound 
interest  notes  and  greenbacks  amounting  to  9660.63,  di- 
rected to  John  and  William  White,  care  of  James  K. 
Martin,  Sunton  House,  Terre  Haute,  Indiana,  to  be  on 
the  delivery  of  the  package  to  Martin,  brought  by  him  to 
said  J.  and  W.  White.  The  package  was  carried  by  the 
U.  S.  Express  Company  to  Decatur,  Indiana,  the  terminus 
of  their  route,  and  there  delivered  to  the  defendant  who 
carried  it  to  Terre  Haute,  Indiana.  James  K  Martin,  the 
consignee  at  Terre  Haute,  was  not  at  the  Bunton  House, 
nor  could  he,  after  diligent  search,  be  found,  nor  the  said 
John  or  William  White.  The  package  was  therefore  for- 
warded to  New  York  city,  the  principal  office  of  the  de- 
fendant, in  September,  1868.  The  plaintiiF,  thereupon,  at 
the  city  of  New  York,  demanded  of  the  defendant  the 
package,  and  offered  to  pay  all  costs  and  charges,  and  in- 
demnify the  defendant  against  the  claim  of  the  consignees. 
The  defendant  refused  to  deliver  the  package,  and  there- 
upon this  action  was  brought.  The  case  was  referred  to 
John  Sherwood,  Esq.,  who  found  the  following  facts : 

Ist.  That  the  defendant,  the  American  Express  Com- 
pany, is  a  joint  stock  company  consisting  of  more  than 
seven  members,  and  is  engaged  in  the  express  business  as 
common  carriers,  whose  principal  office  is  in  the  city  of 
New  York, 

2d.  That  on  or  about  the  11th  day  of  August,  1865,  the 
said  American  Express  Company  received  from  the  U.  S. 
Express  Company,  at  Decatur,  in  the  State  of  Indiana,  a 
package,  containing  IJ.  S.  compound  interest  notes  and 
7  3-10  treasury  notes,  to  the  amount  of  $660.63,  together 
with  the  papers  discharging  John  and  William  White 
from  service  in  the  army  of  the  United  States,  being  the 
package  described  in  the  complaint,  and  gave  a  receipt  to 
the  II.  8.  Express  Company  therefor.  That  said  package 
was  addressed  as  follows :  ^'  By  the  United  States  Express 
Company,   $660.63,  John  and  William  White,  care  of 
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Capt  James  E.  Martin,  Banton  House,  Terre  Haate, 
[ndiana." 

3d.  That  the  American  Express  Company  conveyed  the 
package  in  question  to  the  place  of  destination  without 
delay.  That  diligent  search  and  inquiry  was  made  for 
the  consignees,  hut  that  they  could  not  he  found  or  heard 
from,  nor  could  any  such  person  as  James  K.  Martin,  to 
the  care  of  whom  the  package  was  directed,  be  found. 
That  the  defendants  immediately  advertised  in  the  news- 
papers at  Terre  Haute,  that  they  had  received  and  held 
the  package  in  question  for  them  the  said  John  and  Will- 
iam White. 

4th.  That  the  contents  of  the  package  in  question  was 
the  net  proceeds  of  the  back  pay  of  the  said  John  and  Will- 
iam White,  as  soldiers  in  the  army  of  the  United  States, 
and  their  discharge  papers  from  the  service,  and  a.  letter 
from  the  plaintiff  That  John  and  William  White  had 
employed  the  plaintiff  as  their  agent  to  collect  for  them 
the  money  in  question  from  the  United  States  government 
That  for  this  purpose  they  inclosed  to  him  a  power  of 
attorney,  and  wrote  him  a  letter,  which  power  of  attorney 
and  letter  were  in  evidence,  and  at  the  same  time  sent  to 
the  plaintiff  their  discharge  papers.  That  the  money  in 
question  contained  in  the  package,  was  the  proceeds  of  a 
check  received  by  the  plaintiff  from  the  government  agent 
at  Springfield,  Illinois,  for  the  back  pay  of  the  said  John 
and  William  White.  That  before  inclosing  the  same  in 
the  wrapper,  the  plaintiff  had  deducted  from  the  amount 
received  by  him,  the  amount  he  claimed  as  his  charges 
against  the  Whites  for  his  services  in  collecting  the  money. 

5th.  That  the  package  in  question,  directed  as  aforesaid, 
had  been  delivered  to  the  U.  S.  Express  Company,  at 
Springfield,  in  the  State  of  Illinois,  by  the  plaintiff,  on  the 
11th  day  of  August,  1865,  for  conveyance  and  delivery 
according  to  the  directions  of  the  said  package,  and  a 

Vol.  LVin.  37 
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receipt  therefor  had  been  by  him  taken  from  that  company, 
which  said  receipt  the  plaintiff  retained,  and  has  since  lost. 

6th.  That  the  plaintiff  demanded  the  package  in  question 
from  James  C.  Fargo,  the  treasurer  of  the  defendant,  at 
the  city  of  New  York,  before  the  commencement  of  this 
action,  who  refused  to  deliver  the  same  to  him ;  and  that 
at  the  time  of  such  demand  the  said  package  was  at  the 
city  of  New  York  in  the  charge  of  the  American  Express 
Company,  and  that  the  plaintiff  also  offered  to  pay  the 
defendant  all  costs  and  charges,  and  give  him  a  bond  of 
indemnity. 

The  referee  found,  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  judgment  against  the  defendant  for 
the  delivery  to  him  by  the  defendant  of  the  package  de- 
scribed in  the  complaint,  and  $156  damages  for  the  de- 
tention thereof,  and  that  the  value  of  said  package  was 
$816.93. 

By  the  judgment  entered  upon  this  report,  it  was  ad- 
judged that  the  plaintiff*  recover  of  the  defendant  the 
package  and  personal  property  described  in  the  complaint, 
together  with  $156  damages  for  the  detention  thereof, 
and  the  sum  of  $209.19,  his  costs  and  disbursements  in- 
curred in  this  action. 

And  it  was  further  adjudged,  that  in  the  event  that  said 
package  could  not  be  delivered  to  the  plaintiff^  he  recover 
of  the  defendant  the  sum  of  $816.93,  the  value  thereof, 
and  said  costs  and  disbursements ;  and  said  damages  of 
$156 ;  in  all  amounting  to  $1182.12. 

E.  Van  Ness,  for  the  appellant. 

L  The  rule  of  law  applicable  to  the  facts  in  this  case  is 
stated  by  Angell  on  Carriers,  (§  502,)  as  follows :  "  If,  after 
the  carrier  has  performed  his  part  of  the  contract,  by  con- 
veying the  gobds  to  the  place  to  which  they  are  directed, 
it  should  appear  that  there  is  no  such  person  as  the  one  to 
whom  the  goods  are  addressed,  then  a  new  contract  arises 
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by  implication  of  law,  between  the  carrier  and  the  con- 
signor ;  the  carrier  holds  the  goods  as  the  bailor  of  the 
consignor,  and  is  boand  to  take  dae  care  of  them  and  to 
deliver  them  to  the  consignor  on  being  paid  his  fair  and 
reasonable  charges."  (See  also  GhiUy  on  Carriers,  p.  89.) 
"No  case  can  be  found  holding  a  different  rule  on  this  state 
of  facts.  The  referee  says  he  found  this  case  "  one  of  ex- 
treme difficulty."  The  points  raised  by  the  defendant 
below  were  as  follows :  1.  '*  That  there  is  no  privity  be- 
tween the  plaintiff  and  the  defendant  because  the  defend- 
ant received  the  package  of  the  U.  S.  Express  Company, 
and  gave  them  a  receipt  for  it."  Now  it  does  not  appear 
what  kind  of  a  receipt  they  gave  the  U.  S.  Express  Com- 
pany, nor  is  it  material.  The  directions  on  the  package 
showed  who  was  the  consignor,  and  to  whom  the  package 
was  directed,  and  was  notice  to  them  that  the  XJ.  S.  Ex- 
press Company  had  no  interest  in  the  package.  The  U.  S. 
Express  Company  only  agreed  with  the  plaintiff  to  for- 
ward to  the  nearest  point  of  destination  reached  by  this 
company,  and  they  did  forward  it  to  Decatur,  Indiana,  tiie 
terminus  of  their  route.  The  defendant  put  in  evidence  a 
letter  from  the  plaintiff  to  the  defendant,  in  which  the  pack- 
age is  described  as  having  been  delivered  by  the  plaintiff 
^^  to  your  agent  at  Springfield ;"  so  that  the  defendants  are 
the  plaintiff's  principals  in  the  transaction,  and  the  privity 
between  them  is  direct  This  letter  covers  the  plaintiff's 
case,  and  as  it  is  put  in  evidence  by  the  defendant,  is  con- 
clusive. ^'  The  said  package  not  having  been  delivered, 
and  the  same  being  the  property  of  the  undersigned,  you 
are  hereby  notified  to  deliver  the  same  to  the  consignees 
thereof."  The  U.  S.  Express  Company  have  now  no  inter- 
est, and  have  made  no  claim  on  the  defendant.  2.  The 
defendant  contended  that  "  the  consignee  is  the  owner  of 
the  goods,  and  the  defendant  is  responsible  to  him  alone, 
for  the  reason  that  he  is  the  owner."  What  the  rights  of 
the  plaintiff'  may  be  in  this  action,  do  not  depend  upon 
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the  question  whether  he  would  have  a  right  of  action  for 
damages  for  the  malfeasance  or  misfeasance  of  the  carrier; 
and  all  the  cases  cited  by  the  defendant  were  of  that  na- 
ture. The  action  against  the  carrier,  for  damages,  is 
founded  upon  the  contract,  and  not  on  property.  (AngeU^ 
p,  504.  Edwards  on  Bailm,  539.  Hawkins  v.  Hoffman^  6 
Silly  586.)  Trover  has  been  maintained  by  persons  hav- 
ing no  pretense  of  title,  as  by  a  traveler,  for  a  carpet*bag 
intrusted  to  him  by  a  friend.  (Morand  v.  Portland^  35 
MaifiBy  55.  KeUogg  v.  Sewell,  1  Lansingy  397.)  By  a  laund- 
ress, for  linen  sent  to  her  employer,  and  lost  by  the  car- 
rier.  (Freeman  v.  Birchy  1  Nev,  ^  Man.  420.  Joseph  v. 
Knoxy  3  Oamp.  320.)  EUenborough  J.  "  To  the  plaintiff, 
from  whom  the  consideration  moved,  and  to  whom  the 
promise  is  made,  the  defendant  is  liable  for  the  non-de- 
livery of  the  goods.  The  plaintiff  will  hold  the  sum 
received  as  a  trustee  for  the  real  owner."  In  such  cases 
the  court  hold  that  the  plaintiff  has  a  beneficial  interest 
in  the  performance  of  the  contract. 

In  this  case  the  consignee  was  James  E.  Martin ;  the 
package  was  directed  to  him,  and  to  him  it  was  to  be 
delivered  by  the  defendant.  It  is  manifest  that  he  had 
no  interest  in  the  package.  The  letter  of  instructions  of 
John  White  to  the  plaintiff,  was:  '*I  want  you  to  get 
our  money  as  soon  as  possible,  and  send  to  Capt.  James 
K  Martin,  Sunton  House,  Terre  Haute,  Indiana,  and  he 
will  fetch  it  to  us."  As  between  the  consignor  and  con- 
signee, if  the  question  of  title  can  be  raised,  who  has  the 
better  right?  Capt.  Martin  refuses  to  take  the  package, 
but  the  defendants  say  he  must  or  he  may  take,  and 
therefore  they  can  keep  it  for  themselves.  The  defend- 
ants are  not  liable  to  the  Whites ;  they  have  discharged 
their  whole  duty  to  the  Whites  ;  nor  is  there  any  privity 
between  the  defendants  and  the  Whites ;  the  plaintiff  re- 
tained the  bill  of  lading,  the  evidence  of  title.  (Joseph  v. 
Knozy  3  Gamp.  320.)    3.  That  if  goods  are  ordered  to  be 
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Bent  by  a  carrier,  though  no  particular  carrier  is  named, 
**the  moment  the  goods  are  delivered  to  the  carrier,  it 
operates  as  a  delivery  to  the  consignee,  and  the  whole 
property  vests  in  him."  As  between  vendor  and  pur- 
chaser, title  passes,  but  this  does  not  concern  the  carrier 
when  the  consignee  refuses  to  take  the  goods.  When  a 
defendant  sets  up  the  title  of  a  third  person,  he  must  show 
some  claim,  title,  or  interest  in  himself  derived  from  such 
third  person.  The  consignor  is  entitled  to  a  return,  and 
holds  the  goods  for  his  own  indemnity,  and  as  trustee 
for  the  consignee ;  or  the  carrier  may  put  the  goods  in 
store  and  discharge  his  liability,  and  sue  the  consignor  for' 
the  freight.  When  the  consignee  refuses  the  goods,  de- 
nies the  privity,  repudiates  the  carriage,  the  ordinary  prin- 
ciples  of  estoppel,  as  between  bailor  and  bailee,  apply ; 
and  upon  being  sued  by  the  consignor,  he  cannot  set  up 
the  title  of  a  third  person.  The  duty  and  responsibility 
of  the  defendant  as  carrier  has  ended,  and  he  is  now  noth* 
ing  more  than  an  intruder  between  the  parties  between 
whom  the  confidence  and  trust  reposes.  To  allow  a  de- 
positary to  set  up  the  title  of  another  who  makes  no  claim, 
would  enable  a  depositary  to  keep  for  himself  that  which 
he  does  not  claim  any  title  to,  whatever.  The  package 
was  delivered  upon  a  special  trust,  to  wit,  to  deliver  to 
the  consignee;  the  trust  fails,  the  package  necessarily  re- 
verts to  the  plaintiff.  The  simple  consignment  of  goods, 
unexplained,  merely  shows  that  the  consignee  is  the  au- 
thorized person  to  receive  the  goods.  (Canard  v.  Atlantic 
Ins,  Co.y  1  Peters^  444.) 

II.  When  the  consignee  does  not  name  the  carrier,  or 
when  the  consignee  is  not  bound  to  receive  the  goods,  the 
right  of  action  for  a  loss  is  with  the  consignor.  In  this 
case  the  Whites  did  not  name  the  carrier,  (only  one  of 
them  wrote ;)  nor  were  they  bound  to  receive  the  pack- 
age; the  account  between  the  parties  is  unadjusted.  Be- 
sides this,  the  contract  to  carry  was  made  by  the  plaintiff 
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in  his  own  behalf,  and  he  took  the  bill  of  lading  and 
retained  it.  The  defendants  undertook  to  carry  for  the 
plaintiff.     (Angell  on  Carriers,  §§  498  to  503.) 

in.  Money  collected  by  an  agent  belongs  to  him; 
charged  with  a  trust  on  behalf  of  his  principal.  {Chapman 
V.  White,  6  N.  T.  412.  Dunlap  Poky  Agency,  p.  90,  and 
notes.)  The  delivery  of  the  package  to  the  defendant  was 
an  attempt  to  discharge  that  trust,  but  failed.  The  Whites 
employed  the  plaintiff  and  confided  in  him,  and  he  is 
responsible  to  them.  {Dunlap,  p.  363.)  It  is  not  for  the 
defendant  to  thrust  itself  between  the  parties  and  consti- 
tute itself  a  trustee,  and  leave  the  plaintiff  to  the  risk  of 
an  action  by  the  Whites.  The  plaintiff  has  a  right  to 
revoke  the  contract  and  demand  back  the  package. 

IV.  After  the  carriage  of  the  goods  is  ended,  it  is  imma- 
terial who  brings  the  action,  a  recovery  by  one  is  a  bar  to 
the  other,  and  if  both  bring  an  action  the  defendant  may 
interplead.  {Smith  v.  James,  7  Cowen^  328.  Oreen  v.  Clarke^ 
12  N.  T.  351,  384.) 

V.  Irrespective  of  any  other  consideration,  and  on  the 
supposition  that  the  consignee  is  the  owner,  and  that  the 
contract  was  made  for  him,  the  plaintiff  can  maintain  the 
action,  under  section  113  of  the  Code,  as  the  trustee  of  an 
express  trust,  who  is  defined  to  be  one  with  whom,  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another. 
{Considerant  v.  Brisbane,  22  N.  Y,  389.  QrinneU  v.  Smithy 
2  Sandf.  706.  Mintum  v.  Main,  7  N.  T.  224.  BogaH  v. 
0' Regan,  1  JS.  D.  Smith,  590.  Story  on  Agency,  §§  112, 
161,  162,  393.) 

Hooper  C.  Fan  Vorst,  for  the  respondent. 

I.  The  plaintiff  has  no  property,  general  or  special,  in 
the  package  in  question,  and  has  no  status  to  maintain  this 
action  for  a  claim  and  delivery  of  the  same.  The  money 
in  the  package  and  the  "  discharge  papers"  belonged  to 
the  Whites,  discharged  soldiers  from  the  United  States 
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army.  The  plaintiff  has  no  title,  as  owner,  to  the  contents 
of  the  package^  and  no  claim  or  lien  thereon  of  any  name 
or  nature.  The  allegation  in  the  complaint  that  the  pack- 
age is  the  property  of  the  plaintiff  is  untrue.  The  plain- 
tiff never  had  any  title  to  the  same.  The  discharge  papers 
belonged  to  the  Whites,  as  their  evidence  of  release  from 
the  service  of  the  United  States.  The  money  was  received 
as  their  back  pay,  in  pursuance  of  their  instructions  to  the 
plaintiff.  The  plaintiff  has  no  lien  on  the  package  in 
question.  His  charges  for  his  services  in  the  matter  were 
all  deducted  before  he  delivered  the  package  to  the  United 
States  Express  Company. 

n.  The  only  duty  the  plaintiff  had  to  perform  in  the 
matter  was  to  collect  the  money  and  forward  it  with  the 
"  discharge  papers"  to  the  Whites.  The  plaintiff  having 
been  paid  his  commissions  for  that  service,  has  no  lien  on, 
or  property  in,  this  money  or  the  "  discharge  papers,"  and 
could  have  no  right  again  to  take  the  property  into  his 
possession,  and  subject  it  to  further  charges,  or  to  mingle 
it  with  his  own  property,  and  thus  put  it  in  jeopardy.  The 
intrusion  of  this  plaintiff,  after  having  forwarded  the 
money  and  discharge  papers,  as  directed,  to  the  owners, 
is  well  calculated  to  raise  the  presumption  that  his  motive 
is  not  beneficial  to  the  Whites,  but  to  himself;  especially 
as  it  appears  that  the  property  is  in  the  hands  of  a  solvent 
party  ready  and  able  to  respond.  The  money  was  safe  in 
the  hands  of  a  responsible  party  as  bailees  for  the  Whites. 
It  was  where  the  law  properly  consigns  it,  under  the  facts. 
The  plaintiff  seeks  to  impose  upon  this  fund  the  expenses 
of  a  suit,  and  probably  to  confiscate  the  remainder  to  him- 
self He  is  moved  by  no  duty  to  the  consignees ;  nor  is 
retained  by  them  to  bring  this  suit.  He  moves  in  oppo- 
sition to  their  interests,  claiming  himself  as  owner. 

in.  The  defendant  having  received  the  package  in  ques- 
tion from  the  United  States  Express  Company,  and  having 
given  a  receipt  to  that  company  therefor,  and  having  made 
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an  eDgagement  in  respect  thereto  with  it,  is  answerable 
only  to  the  actual  owner  of  the  property,  or  to  that  com- 
pany, for  the  package,  or  its  duty  in  the  premises.  The 
receipt  which  the  United  States  Express  company  holds, 
contains  the  terms  of  the  engagement  of  the  defendant 
with  respect  to  the  subject  matter.  Upon  that;  engage- 
ment, this  defendant  is  liable  to  the  United  States  Express 
Company.  The  plaintiff  has  not  been  subrogated  to  the 
rights  and  remedies  of  that  company ;  nor  does  he  sue  in 
its  interest  or  that  of  the  Whites.  He  is  proceeding  for 
himself.  There  is  no  privity  between  the  plaintiff  and  the 
defendant.  Should  the  plaintiff  succeed  in  this  action,  it 
leaves  still  outstanding  the  contract  between  this  defend- 
ant and  the  United  States  Express  Company,  and  upon 
which  this  defendant  is  liable  to  that  company,  and  also 
to  the  claim  of  the  Whites. 

IV.  The  defendant  is  a  common  carrier,  and  received 
the  package  in  question  in  the  line  of  its  duty  as  such.  A 
common  carrier,  being  engaged  in  a  public  employ ment, 
is  subject  to  peculiar  duties  and  great  responsibilities.  In 
the  way  of  his  business,  the  carrier  is  obliged  to  recognize, 
and  is  governed  by,  certain  well  established  and  clearly 
recognized  rules  and  presumptions,  chief  amongst  which, 
and  fundamental,  is  the  presumption  that  the  consignee 
is  the  owner  of  the  goods.  That  the  consignee  is  the 
presumptive  owner,  and  that  the  carrier  must  look  to 
the  consignee  for  instructions  as  to  the  delivery  of  the 
article  carried,  has  been  decided  in  all  the  cases  brought 
before  this  court  (Ang.  on  Gar.  §  497.  Everett  v.  Sal- 
tu%j  15  Wend.  475.)  The  consignee  of  the  property  is, 
in  law,  presumed  to  be  the  owner.  {Fitzhugh  v.  WimaUj 
5  Seld.  562.  Sweet  v.  Bamey,  23  N.  7.  335.  Platb  v. 
Welhy  2  Robertecny  101.)  When  the  package  reaches  the 
carrier,  he  is  to  look  to  the  consignee  only.  If  the 
package  had  been  lost  in  its  transit  to  Terre  Haute,  the 
plaintiff  would  not  have  entertained  any  idea  of  suing 
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for  it  Kor  coald  he  have  maintained  an  action  for  the 
I0B8.  The  consignee  is  the  party  to  sue.  The  carrier  must 
be  liable  to  one  party  or  the  other.  It  is  illogical  to  sup- 
»pose  that  two  persons  claiming  separately  to  be  the  owners 
could  each  maintain  successfully  an  action  for. the  same 
property.  When  goods  are  delivered  to  a  carrier  on  behalf 
of  the  consignee,  and  are  placed  at  his  disposal,  the  prop- 
erty in  the  goods  becomes  immediately  vested  in  him,  and 
he,  and  not  the  consignor,  is  to  maintain  an  action  for  the 
same  against  the  carrier  in  cases  of  loss  or  conversion,  or 
refusal  to  deliver.  (Ang,  on  Carriers j  §  497.  Arbuckle  v. 
Thompsony  37  Penn.  170.)  If  a  tradesman  order  goods  to 
be  sent  by  a  carrier,  though  he  does  name  any  particular 
one,  the  moment  the  goods  are  delivered  to  the  carrier  it 
operates  as  a  delivery  to  the  purchaser ;  the  whole  property 
immediately  vests  in  him ;  he  alone  can  bring  any  action 
for  the  goods.  The  only  exception  is  the  traders'  right 
of  stoppage  in  transitu,  {IhUtan  v.  Solomonsony  ^  B.  dk  P, 
584.  Dawes  v.  Peck,  8  Dum  dt  E.  330.  Madiem  v.  WhUn 
esely  11  Ind.  55.) 

V.  But  in  this  case  the  legal  presumption,  arising  from 
the  consignment,  that  the  consignee  is  the  owner,  is  in 
accord  with  the  real  facts.  For  the  Whites,  the  consignees, 
were  the  actual  owners  of  the  package  in  question,  and  of 
its  contents — ^the  money  and  their  discharge  papers — and 
to  whom  the  defendant  is  responsible  for  the  package  in 
question.  Had  the  Whites  died,  even  during  the  period 
the  property  was  in  transit,  or  afterward,  the  plaintiff  is 
remitted  to  no  claim  or  right  to  the  property ;  it  belongs 
to  the  legatees  or  legal  representatives  of  the  deceased,  who 
alone,  under  such  latter  facts,  would  be  entitled  to  receive 
or  sue  for  it. 

VI.  Where  the  goods  have  been  taken  to  the  place  of 
destination,  and  the  consignee  is  .absent,  or  on  inquiry 
cannot  be  found,  the  duty  of  the  carrier  is  not  to  return 
the  goods  to  the  consignor;  nor  is  the  carrier  absolved  from 
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all  responsibility ;  he  is  still  bound  to  make  efforts  to  place 
tbem  in  the  hands  of  the  consignee,  and  when  these  efforts 
are  ineffectual,  to  take  care  of  the  property  for  the  owner, 
by  holding  them  himself,  or  by  lodging  them  with  some  suit- 
able and  responsible  person  for  him,  and  then  such  person 
becomes  bailee  for  the  owner  of  the  goods.  {Ostrander  v. 
Brawfiy  15  John.  39.  Fuk  v.  Newtony  1  DeniOj  45.  Stone 
V.  WaiUy  31  Mainej  409.  2  Redfield,  "  Common  GarrierB,'' 
eh,  26,  §  175,  pp,  16,  18.  Ang.-  on  Car.  to  same  effect, 
§  291.) 

If  the  consignee  cannot  be  found,  the  carrier  is  not 
legally  bound  to  notify  the  consignor  of  that  fact ;  his  legal 
duty  is  to  take  care  of  them  until  they  are  placed  in  the 
hands  of  the  true  owner.  {Williams  v.  HoUand^  22  How, 
Pr.  137.  Hudson  v.  Baxendale,  2  Hurl  d  Norm.  Exeh.  575.) 
In  Hamilton  ▼.  Nieherson^  (11  AUen,  308,)  it  was  held  that 
when  a  carrier  has  obtained  the  custody  of  goods  he  may 
retain  the  same  until  he  can  deliver  them  to  the  consignee 
or  owner,  if  he  choose  to  do  so ;  or  he  may,  if  the  owner 
cannot  be  found,  store  them  either  for  himself  or  the 
owner.  And  when  the  goods  are  so  stored,  they  belong 
to  the  consignee  and  owner ;  and  under  such  circumstances, 
after  being  once  stored,  the  carrier  could  never  make  any 
claim  again  to  them,  should  no  owner  appear. 

VII.  The  referee  erred  in  deciding  that  if  the  consignee 
could  not  be  found,  a  new  contract  arose  to  return  the 
property  to  the  consignor.  It  is  submitted  that  no  case 
can  be  found  to  justify  any  such  rule.  But  that  the  same 
is  in  opposition  to  the  whole  current  of  authority  on  the 
subject  The  referee  expresses  himself  with  hesitation, 
and  acknowledges  his  doubt  about  the  correctness  of  his 
own  decision.  And  he  may  well  do  so.  The  "single 
authority,"  by  which  the  referee  confesses  his  proposition 
to  be  supported,  is  Angdl  on  Carriers.  {See  Angell  on  Car- 
rierSy  §  502.)  But  on  an  examination  it  will  be  found  that 
this  author  founds  his  doctrine  of  an  "  implied  contract"  to 
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return  to  the  consignor,  upon  the  sole  fact  that  '^  it  should 
appear  that  there  is  no  such  person  as  the  one  to  whom 
the  goods  are  addressed."  Such  fact  does  not  appear  in 
this  case,  but  on  the  other  hand,  it  clearly  appears  that 
there  were  such  persons  as  the  Whites.  The  only  rela- 
tion the  plaintiff  had  to  the  package  was  through  them. 
But  Anffell,  to  support  the  dictum  on  that  subject  con- 
tained in  his  work,  refers  to  the  case  of  Stephenson  v.  Sort, 
(1  M.  dk  Paynej  357.)  The  case  cited  does  not  support 
Angell  In  the  case  referred  to,  the  vendor  of  goods  had 
been  induced  by  the  false  representations  of  one  West,  a 
felon,  to  part  with  the  possession  of  his  merchandise.  He 
was  deceived  by  the  felon  into  delivering  the  goods  to  a 
carrier,  directed  to  the  felon,  at  Great  Winchester  street, 
London.  The  goods  were  taken  by  the  carrier  to  this 
«  place,  but  no  such  person  as  West  could  be  found.  The 
carrier  then  held  the  goods  for  a  week,  and  then  sent 
them  to  St.  Albans,  and  delivered  them  to  a  person  by 
the  name  of  West,  there.  The  consignor  in  that  case  was 
allowed  to  recover  of  the  carrier  the  value  of  the  goods. 
But  the  grounds  upon  which  the  decision  in  that  case 
rested,  were,  that  the  consignor  was  the  owner  of  the 
goods;  that  he  did  not  part  with  the  ownership.  That 
the  consignee  or  a  felon  gained  no  title  by  the  delivery  to 
the  carrier,  as  the  same  was  procured  by  false  representa- 
tions, amounting  to  felony.  And  that  the  delivery  to  the 
consignee,  at  St.  Albans,  was  not  a  good  delivery.  But 
none  of  the  elements  exist  in  the  case  at  bar.  Here  the 
plaintiff  never  was,  and  is  not,  the  owner  of  the  property 
in  question,  but  the  consignees  are.  And  it  was  forwarded 
to  them  by  their  directions,  and  they  only  are  entitled  to 
the  same.  In  this  case,  there  are  in  existence  no  elements 
out  of  which  could  be  constructed  a  new  contract  to 
return  the  goods  to  the  consignor.  The  carrier  never  so 
agreed.  And  there  is  nothing  out  of  which  any  such 
undertaking  could  be  implied.    The  element  of  owner- 
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ship  in  the  chattel  in  the  consignor,  and  of  any  knowledge 
of  such  ownership  in  him,  on  the  part  of  the  carrier,  is 
wanting ;  therefore,  no  such  implied  contract  can  arise. 
In  fact  no  "implied  contract'*  can  ever  arise,  except  there 
be  facts  in  existence  to  justify  it,  and  sufficient  to  impose 
•upon  a  party  such  an  obligation.  If  a  carrier  is  not 
obliged  to  notify  a  consignor  that  the  consignee  cannot 
be  found,  he  is  not  certainly  obliged  to  return  the  article 
to  him. 

Vill.  The  plaintiff  haa  no  interest  in  the  cause  of 
action,  and  therefore  cannot  maintain  this  suit.  Every 
action  must  be  brought  in  the  name  of  the  real  party  in 
interest,  (podcy  §  3.)  In  order  to  sustain  a  suit  against  a 
carrier  for  damages  to,  or  loss  of,  goods,  it  must  appear 
that  the  goods  belonged  to  the  plaintiff  at  the  time  of  the 
injury.  (Law  v.  Hatcher^  4  Blacky  364.)  It  is  quite  clear 
that  this  plaintiff  could  not  maintain  such  an  action,  in 
case  the  package  had  been  burned  or  destroyed.  It  must 
have  been  brought  in  the  name  of  the  owners.  The 
plaintiff's  consignment  to  the  Whites  puts  it  out  of  his 
power  to  act  further,  in  the  premises.  {Dows  v.  Chreen,  itf 
Barb,  72.  Smith* 8  Mercantile  Law^  366,  3d  ed.  Freeman  v. 
Birch^  1  Nev,  &  Man.  420.)  In  this  last  case,  cited  by  the 
plaintiff,  the  party  sending  a  "  laundress"  had  a  *'  special 
property  in  the  goods ;"  upon  that  ground  only  was  she 
allowed  to  sue.  In  Swain  v.  Shepperdy  (1  Mood,  dk  B. 
224,)  also  cited  by  the  plaintiff,  it  was  held  that  the  goods, 
the  subject  of  the  action,  being  sent  by  a  merchant  "only 
for  approval,"  no  title  passed  until  the  consignee  had 
received  and  adopted  the  goods.  That,  we  do  not  dis- 
pute. In  addition,  this  is  substantially  an  action  of  re- 
plevin, the  delivery  to  the  plaintiff  of  the  property  in 
question,  being,  as  is  alleged  in  the  complaint,  a  "  certain 
package  of  money."  Such  an  action  can  only  be  main- 
tained by  a  person  who  has  a  general  or  special  property  in 
the  property.     (Oode,  §  207.)     This  plaintiff  has  no  "spe- 
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cial"  or  "  general  property/'  TJie  attempt  to  make  the 
plaintiff  a  trustee  of  an  express  trust  is  absurd,  and  ex- 
hibits the  weakness  of  the  plaintiff's  position.  The  re- 
lation of  the  plaintiff  to  the  money  is  ended ;  he  collected 
it  for  the  Whites,  and  forwarded  it  to  them  as  they  di- 
rected ;  that  ends  his  business.  The  express  company  is 
the  depositary  or  trustee  for  the  Whites.  They  hold  the 
package  for  them,  and  have  publicly  advertised  that  they 
so  hold  it,  and  are  liable  to  them  only.  This  claim  of  the 
plaintiff  to  act  for  the  Whites  is  an  after-thought.  He 
claims  to  sue  as  the  owner  of  the  package ;  he  is  now 
prosecuting  for  this  money  to  appropriate  it  to  his  own 
use,  in  fraud  of  the  rights  of  the  Whites — the  true  Owners. 
And  if  he  succeeds  in  this  action,  it  will  be  a  success  in 
the  interest  of  what  is  wrong.  In  his  letter  to  the  U.  S. 
Express  Company  of  September  19,  1867,  he  forbids  a  de- 
livery to  the  Whites,  and  distinctly  claims  as  owner. 
Would  a  trustee  do  this  ?  This  letter  was  written  two 
years  after  the  plaintiff  had  delivered  the  package  for 
carriage,  and  the  same  being  held  at  the  time  by  the  de- 
fendants as  bailees  for  the  Whites,  and  for  them,  and  to 
whom  they  are  accountable. 

IX.  It  is  clear,  therefore,  that  the  plaintiff  is  not  enti- 
tled to  recover  in  this  action,  upon  any  principle.  That 
under  no  circumstances  could  the  defendant  be  called 
upon  to  return  the  property  in  question  to  any  other  per- 
son than  the  Whites ;  and  that  it  owes  no  duty  to  any 
person  other  than  the  Whites  or  the  U.  S.  Express  Com- 
pany, and  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered. 

Bj/  the  Caurtj  Cardozo,  J.  The  plaintiff  in  this  action 
became  possessed  of  the  money  by  virtue  of  his  appoint- 
ment as  attorney  for  Messrs.  White,  under  power  of 
attorney  made  by  them,  dated  July  6, 1865.  When  he 
collected  the  money  he  became  debtor  to  them  for  the 
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amount  They  directed  .him  to  send  the  amount,  less  his 
charges,  to  Captain  Martin,  at  Terre  Haute.  No  particu- 
lar method  of  conveyance  was  designated.  As  the  Whites 
had  no  claim  to  any  particular  money,  when  the  plaintiff 
delivered  the  treasury  notes  to  the  United  States  Express 
Company,  he  simply  delivered  his  own  property  to  be  for- 
warded to  discharge  his  indebtedness  to  the  Whites.  Upon 
this  statement,  it  is  plain  that  both  the  plaintiff  and  the 
Whites  had  such  a  title  to  the  property  that  an  action 
might  be  maintained  by  either  of  them,  and  a  recovery 
by  either  would  bar  an  action  by  the  other.  (Smith  v. 
James,  7  Cotoeny  328.  Orem  v.  Clarke,  12  N.  Y.  343.) 
I  thilik  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[FiBBT  Dbpabtmbht,  Gbvbbal  Tbbm,  at  New  York,  February  7,  1871, 
Ingrohami  P.  J.,  and  Cardoso  and  Q0O,  G,  Barnard^  Jiutioes.] 


HoLDEN  and  othera  vb.  Clakct  and  others. 

An  article  designated  in  a  contract  as  "slops  from  their  distillery/*  does  not 
constitute  a  manofEictared  article,  within  the  meaning  of  the  rule  which  im- 
plies a  warranty  of  merchantable  quality. 

Nor  is  an  agreement,  by  lessors  of  a  cattle  bam  to  furnish  to  the  lessees,  at 
said  bam,  slops  from  the  distillery  of  the  former,  to  a  specified  amount  per 
day,  during  the  term,  an  agreement  to  manufacture  or  frimish  a  mann&o- 
tured  article,  in  the  sense  of  the  rale  referred  to. 

Although  the  residuum,  or  refuse,  of  various  kinds  of  manu£EUitories  is  more  or 
less  valuable  for  certain  purposes,  and  may  be  the  subject  of  sale,  yet  the 
qutdUy  of  such  refuse  matter  is  wholly  subordinate  to  the  process  which  is 
the  main  object  of  the  manufacturer ;  and  it  is  not  expected  that  his  skiU 
and  attention  will  be  devoted  to  it. 

In  the  absence  of  any  express  contract,  fraud  or  imposition,  there  can  be  no 
responsibility  on  the  part  of  the  vendor,  for  the  quality  of  what  is  sold  as 
slops  or  swill  from  a  distillery.  If  the  purchaser  has  what  he  bargained  for, 
viz  L  slops  from  a  distillery,  the  doctrine  of  oatwt  mtiptor  applies. 
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If  there  were  a  warranty  of  merchantable  quality  implied  in  auch  a  sale,  pur- 
chasers cannot  recover  damages  on  acconnt  of  the  inferior  quality  of  the 
slops  furnished,  where  it  appears  that  they  received  and  consumed  the  slops, 
fh>m  day  to  day,  with  a  full  knowledge  of  their  quality,  and  without  retum- 
faig,  or  offering  to  return  them,  or  giving  the  vendors  notice  to  take  them 
away,  or  not  to  deliver  any  more. 

Such  conduct  on  the  part  of  purchasers,  upon  well  settled  principles  governing 
executory  contracts  of  sale,  is  a  complete  waiver  of  any  defects  in  the 
quality  of  the  article  purchased,  and  brings  the  case  within  the  principle  of 
Meed  v.  RamedMl,  (20  if.  Y.  858.) 

THIS  is  an  appeal  by  the  defendants  from  a  judgment 
rendered  against  them  on  the  report  of  a  referee.    The 
facts  sufficiently  appear  in  the  opinion  of  the  court. 

Hunt  &  OreeUy  for  the  appellants. 

The  report  of  the  referee  is  founded  upon  an  implied 
warranty  of  property  delivered.  It  is  only  necessary  to  read 
the  pleadings,  and  the  findings  of  the  referee,  to  reverse 
this  judgment  He  finds  the  contract  performed  on  both 
sides,  so  far  as  delivery  of  the  slops  and  payment  therefor. 
He  then  finds  a  breach  of  an  implied  warranty,  and  dam- 
ages. It  is  submitted  that  this  is  contrary  to  the  law,  and 
adjudged  cases. 

1.  The  contract  was  executory,  and  the  plaintiffs,  with 
full  knowledge,  received  and  used  the  slops.  (29  N.  T. 
358.  41  id.  488,  491.)  Their  paying  for  them  under  pro- 
test, does  not  change  the  rule.  (13  Abh,  350.  2  Sandff. 
481.    12  N.  Y.  308.) 

11.  There  were  errors  committed  upon  the  trial  of  the 
cause,  which,  if  necessary,  we  ask  to  have  examined  and 
passed  upon. 

in.  The  defendants'  motion  for  nonsuit  should  have 
been  granted,  upon  the  grounds  specified  at  the  trial,  viz: 

*<  1.  There  is  no  warranty  in  the  contract  nor  claimed  in 
the  complaint 

2.  There  was  a  full  performance  of  the  contract  by 
the  defendants,  and  an  acceptance  and  payment  by  the 
plaintiffs. 
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3.  The  contract  was  ezecntory,  and  the  plaintifis  ac- 
cepted and  used  the  slops  delivered  them  under  it  by  the 
defendants. 

4.  The  plaintiffs  are  not  entitled  to  special  damages. 
If  the  slops  were  injurious,  they  took  them  with  full 
knowledge  of  their  quality,  and  were  guilty  of  negligence 
in  feeding  them. 

5.  The  defendants  delivered  the  slops  to  the  plaintiffs, 
who  received  and  used  them,  and  the  defendants  claimed 
and  received  pay  therefor  from  the  plaintiffs,  though  the 
plaintiffs  found  fault  with  their  quality,  and  paid  under 
protest    It  was  the  settlement  of  a  disputed  claim. 

6.  No  proper  damages  have  been  shown." 

IV.  The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

D.  Pratt,  for  the  respondents. 

I.  The  contract  in  this  case  implied  that  the  slops  fur- 
nished to  the  plaintiffs,  should  be  merchantable,  and  fit  for 
the  purpose  to  which  it  was  to  be  applied.  1.  In  every 
executory  contract  to  supply  a  manufactured  article  for  a 
particular  purpose,  there  is  an  implied  warranty  that  it 
will  answer  the  purpose  to  which  it  is  to  be  applied. 
(Hilliard  an  Sales,  230,  §  23.  3  Stark.  Ev.  1239.  23  Wmd. 
350.  1  Pars.  469.)  2.  So  in  every  executory  contract  to 
furnish  manufactured  articles,  there  is  an  implied  warranty 
on  the  part  of  the  manufacturer  that  they  shall  be  of  a 
merchantable  quality.  (3  Stark.  Uv.  1239.  23  Wend.  350. 
29  N.  Y.  362.)  8.  In  this  case  both  parties  understood  that 
the  slop  was  for  feeding  cattle  to  be  purchased  by  the 
plaintiffs  and  put  into  the  still  barns.  4.  The  defendants, 
therefore,  contracted  to  furnish  slop  that  was  fit  and  suit- 
able for  fattening  the  cattle  thus  to  be  bought  by  the 
plaintifis. 

n.  That  the  defendants  wholly  failed  to  perform  their 
contract  in  this  respect,  is  amply  proved.     1.  Every  dis- 
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tiller,  who  had  experience  in  fattening  cattle  upon  still 
slops,  testified  that  such  slops  were  worth  nothing  for  fat- 
tening cattle.  2.  The  testimony  of  the  farmers  who  used 
it  and  thought  it  increased  the  quantity  of  milk,  is  not  in 
conflict  with  that  of  the  distillers.  3.  The  small  increase 
in  the  gain  of  the  cattle,  shows  that  they  did  not  receive 
the  proper  feed.  4  The  quality  of  the  slops  was  a  ques- 
tion of  fact  for  the  referee  to  pass  upon,  and  as  there  was 
a  conflict  of  evidence  upon  the  point,  his  finding  must  be 
deemed  conclusive. 

nL  The  defendants,  therefore,  having  failed  to  perform 
their  contract,  it  would  seem  to  follow  that  they  were 
liable  in  damages  for  the  injury  which  the  plaintiffs  have 
suffered  in  consequence  of  such  non-performance,  unless 
the  plaintiffs  have  waived  performances,  or  in  some  other 
manner  discharged  the  defendants  from  their  obligations 
to  perform. 

IV.  It  is  manifest  that  the  plaintiffs  have  not  designed 
to  waive  full  performance,  or  to  discharge  the  defendants 
from  such  performance.  1.  When  Mr.  Van  Buren's  atten- 
tion was  called  to  the  quality  of  the  slop,  he  insisted  that 
the  defendants  should  furnish  good  slop,  and  they  prom- 
ised to  do  so.  2.  He  paid  under  protest,  and  gave  them 
notice  that  if  the  cattle  did  not  gain  on  it  sufficiently,  he 
should  hold  the  defendants  responsible.  3.  Sherlock  did 
not  understand  there  was  any  waiver,  as  he  told  Van  Buren 
if  it  was  not  right  he  had  his  remedy. 

y.  There  was  no  design,  therefore,  on  the  part  of  the 
plaintifis  to  waive  a  strict  fulfillment  of  the  contract,  and 
it  is  equally  clear  that  the  defendants  are  not  discharged 
by  any  legal  quirk  or  quibble  from  the  consequence  of 
their  failure  to  perform.  1.  It  is  conceded  that  in  an  ex- 
ecutory contract  to  furnish  a  marketable  article,  where  the 
purchaser  has  an  opportunity  to  examine  it  and  ascertain 
its  defects,  if  it  be  defective,  he  is  bound  to  give  notice 

Vol.  LVni.  38 
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of  the  defect,  or  he  will  be  deemed  to  be  satisfied  with  it 
2.  And  when  the  article  can  be  conveniently  returned,  he 
must  retarn  it  or  giv%  notice  that  it  is  defective,  and  will 
not  be  received  in  full  performance,  or  he  will  be  deemed 
to  have  waived  the  defect  3.  But  this  rule  is  subject  to 
many  exceptions.     (3  Stark.  1208,  1209.     12  Ma88.  282. 

1  Mason,  437.  2  Smith's  J.  Cas.  15-17.)  4.  This  case  is 
clearly  within  the  exceptions.  5.  Again;  the  plaintiffs 
were  unacquainted  with  the  effect  of  that  kind  of  slop, 
and  although  they  were  apprehensive,  yet  their  apprehen- 
sions were  allayed  by  the  assurances  of  Sherlock  that  the 
slop  was  nutritious,  and  that  the  cattle  were  growing  finely. 
(a.)  The  quality  of  the  slops  could  not,  therefore,  be  fully 
ascertained  until  the  cattle  were  sold,  (b,)  A  man  unac- 
customed to  feeding  cattle  with  still  slop,  could  not  tell  by 
the  appearance  how  fast  they  were  growing,  or  whether 
they  were  growing.  6.  In  this  case,  notice  was  given  to 
the  defendants,  and  that  is  all  that  is  required  by  the  rule. 
(1  Court  of  App.  Cases^  March,  1864,  Judge  Allen's  op,  p.  39. 
29  N.  Y.  363.  23  Wend.  351.  18  John.  141.  6  TaunL 
108.  14  Conn.  411.  2  Keyes,  315,  319.  1  Camp.  190.) 
(a.)  The  court,  in  the  earlier  cases,  base  the  rule  upon  the 
assumption  that  the  vendor  should  have  an  opportunity  to 
replace  the  defective  article,  or  an  opportunity  to  ascertain 
whether  it  was  defective  or  not  (i.)  The  rule  itself, 
although  affirmed  in  Beed  v.  BamsdeU,  is  contrary  to  the 
analogies  of  the  law  as  settled  in  similar  cases,  and  opposed 
to  the  opinion  of  the  profession  generally.  It  should  not, 
therefore,  be  extended.     (1  Smith's  Lead.  Oas.  248,  256. 

2  id.  16, 17, 18,  marg.  p.    5  Mees.  &  Web.  7.    8  id.  858, 871.) 

VL  No  complaint  can  be  made  in  regard  to  the  amount 
of  damages,  as  the  referee  gave  only  about  one  fourth  of 
what  the  proof  showed  the  plaintiffs  to  have  suffered. 
1.  The  proof  showed  that  the  slop,  for  which  the  plaintiffs 
paid  $2371.68,  was  actually  worth  nothing.  2.  But  the 
plaintiffs  were  entitled  to  recover  the  difference  in  value 
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between  slops  as  they  were,  and  their  value  if  they  had 
been  such  as  the  defendants  agreed  to  deliver,  (a.)  That 
difference  was  proved  to  be  at  lea^t  twelve  cents,  making 
^162.24.  (ft.)  Interest  should  be  added  to  the  amount 
3.  The  actual  damages  to  the  plaintiffs  was  the  loss  upon 
the  cattle  in  weight 

VLL  The  objections  taken  to  the  admission  of  testimony 
are  most  of  them  based  upon  the  objection  to  the  entire 
right  of  the  plaintiffs  Xo  recover,  and  have  been  already 
sufficiently  discussed. 

By  the  Courts  Talcott,  J.  The  facts  in  this  case  are  sub- 
stantially as  follows.  In  October,  1866,  the  plaintiffs  and 
defendants  entered  into  a  contract,  in  writing,  by  which 
the  defendants  agreed  to  rent  to  the  plaintiffs  a  cattle  bam, 
connected  with  the  defendants'  distillery,  till  May  1,  1867, 
and  also  agreed  to  furnish  to  the  plaintiffs,  at  the  said 
barn,  slops  from  their  said  distillery,  one  hundred  and 
eighty-three  bushels  of  slops  per  diem,  during  the  term, 
and  the  plaintiffs  agreed  to  pay  for  the  slops  and  the  rent 
of  the  bam,  at  the  rate  of  nine  cents  per  bushel  of  the 
slops  furnished,  payable  monthly. 

The  contract  was  entered  into  by  the  plaintiffs  with  a 
view  of  fattening  cattle  for  market,  which  cattle  were  to 
be  kept  in  the  bam  during  the  winter.  The  defendants 
furnished  the  amount  of  slops,  from  their  distillery,  speci- 
fied in  the  contract  They  were  received  by  the  plaintiffs 
daily,  and  fed  to  the  cattle,  and  paid  for  monthly  as  speci- 
fied in  the  contract 

The  complaint  in  the  action,  after  stating  the  contract, 
and  the  placing  of  the  cattle  in  the  bam,  proceeds  to 
allege  that  very  soon  thereafter  the  defendants,  against  the 
dissent  of  the  plaintifis,  purchased  damaged  grain,  which 
was  totally  unfit  for  the  purpose  of  manufacturing  the 
slops  mentioned  in  the  contract,  and  used  the  same  in 
their  distillery,  and  from  the  same  manufactured  and  de- 
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livered  slops  to  the  plaintiffs,  which  the  plaintiffs,  refased 
to  receive  as  in  any  way  a  fulfillment  of  the  contract  on  the 
part  of  the  defendants^  and  that  by  reason  thereof  the  plain- 
tiffs have  sustained  damages.  It  appears  that  during  the 
winter  the  defendants  purchased  and  distilled  in  their  dis- 
tillery a  quantity  of  grain  which  had  been  contained  in  an 
elevator  at  Oswego,  that  had  been  burned.  That  a  portion 
of  the  slops,  and  perhaps  two  thirds,  furnished  to  the  plain- 
tiffs were  the  slops  from  the  damaged  grain ;  and  the  plain- 
tiffs adduced  testimony  showing  that  these  slops  were  full 
of  gravel,  ashes  and  cinders,  and  were  black,  and  tending 
to  show  that  they  were  not  fit  for  the  purpose  of  fattening 
cattle,  and,  according  to  some  witnesses,  were  worth  noth- 
ing at  all,  whereas  good  slops  were  worth  from  fifteen  to 
twenty  cents  per  bushel.  They  also  gave  evidence  tend- 
ing to  show  that  some  of  their  cattle  had  gained  nothing 
at  all  in  weight,  while  the  majority  of  them  had  gained  only 
an  average  of  fifty-seven  pounds  per  head,  whereas  they 
should  have  gained  in  weight  an  average  of  200  pounds 
per  head.  It  appeared  that  the  plaintiffs,  on  several  occa- 
sions, complained  to  the  defendants,  or  their  agent  at  the 
distillery,  that  the  slops  were  not  good,  and  on  one  occa- 
sione  threatened  to  sue  the  defendants  on  that  account 
if  the  cattle  did  not  do  well.  Witnesses  on  the  part  of 
the  defendants,  who  had  used  the  same  slops,  testified  that 
the  quality  was  good,  and  that  their  cattle,  fed  on  them^ 
did  well. 

The  referee  finds  that  the  slops  furnished  to  the  plaintiffs 
for  125  days  of  the  time  "  was  inferior,  and  not  merchant- 
able," and  that  by  reason  thereof,  the  plaintiffs  sustained 
damages  to  the  amount  of  $1029.37,  for  which  sum  he 
ordered  judgment. 

Van  Buren,  one  of  the  plaintiffs,  testified  that  he  "  knew 
the  quality  of  the  slops  all  the  time  it  was  being  fed  to  the 
cattle."  And  the  referee  finds  that  the  payment  for  the 
slops  was  made  after  they  had  been  received  and  used  by 
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the  plaintiffs,  and  that  the  plaintiffs  did  not  offer  to  retarn 
any  of  the  slops  to  the  defendants^  or  give  them  notice  to 
take  any  part  of  them  back. 

On  this  state  of  facts  the  plaintiffs  claim  to  sustain  this 
recovery,  upon  the  ground  that  the  contract  is  for  the  sale 
and  purchase  of  an  article  to  be  manufactured,  and  that  in 
every  such  sale  there  is  an  implied  warranty  that  the  article, 
when  delivered,  shall  be  of  a  merchantable  quality.  We 
do  not  think  the  agreement  in  this  case  is  to  manufacture 
or  furnish  a  manufactured  article,  in  the  ^ense  of  the  rule 
referred  to;  or  that  an  article  designated  no  otherwise 
than  as  "  slops  from  their  distillery,"  constitutes  a  man- 
fectured  article,  within  the  meaning  of  the  rule  which 
implies  a  warranty  of  merchantable  quality.  A  manufac* 
ture  is  defined  as  ^^  the  process  of  making  anything  by  art, 
or  of  reducing  materials  into  a  form  fit  for  use  by  the 
hand,  or  by  machinery,"  and  it  seems  to  imply  a  proceed- 
ing  wherein  the  object  or  intention  of  the  process  is  to 
produce  the  article  in  question.  The  residuum,  or  refuse, 
of  various  kinds  of  manufactories  is  more  or  less  valu- 
able for  certain  purposes,  and  may  be,  and  often  is,  the 
subject  of  sale,  but  it  is  not  expected  that  the  skill  and 
attention  of  the  manufacturer  is  to  be  devoted  to  the 
quality  of  the  refuse  material.  This  is  not  the  object  of 
the  process,  and  its  quality  is  wholly  subordinate,  and  dis- 
regarded, when  attention  to  it  would  interfere  with  the 
most  profitable  mode  or  material  to  be  used  in  the  process 
which  is  the  main  object  of  the  manufacturer. 

It  is  not  reasonable  to  suppose  that  in  contracts  for  the 
sale  of  this  refuse  material,  it  is  the  expectation  of  either 
party,  that  the  manufacturer  is  to  be  controlled  in  his 
choice  of  material  or  machinery  to  be  used,  by  any  con-  - 
sideration  as  to  the  effect  which  it  may  have  upon  the 
value  of  the  refuse  material  resulting  from  the  process ; 
and  it  seems  absurd  to  suppose  there  can  be,  in  the  ab- 
sence of  express  contract  and  of  fraud  or  imposition,  any 
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responsibilty  for  the  quality  of  what  is  sold  as  slops  or 
swilL  The  plaintifi's  had  what  they  bargained  for — "  slops 
from  the  said  distillery " — ^and  it  would  seem  reasonable 
to  apply  the  doctrine  of  cavecU  emptor  to  snch  a  sale^  if  ever. 

But,  if  there  were  a  warranty  of  merchantable  quality 
implied  in  such  a  sale,  the  plaintiffs  would  not  be  entitled 
to  recover  in  this  case,  since  it  appears  that  they  received 
and  consumed  the  slops,  from  day  to  day,  with  a  full 
knowledge  of  their  quality,  and  without  returning,  or 
offering  to  return,  them,  or  giving  the  defendants  notice 
to  take  them  away,  or  not  to  deliver  any  more.  This  fiu^t^ 
upon  well  settled  principles  governing  executory  contracts 
of  sale,  was  a  complete  waiver  of  the  alleged  defects.  The 
defendants  offered  to  sell  the  article  at  a  certain  price. 
The  plaintiffs  cannot  make  a  different  contract  for  the  de- 
fendants, or  receive  and  use  the  article  at  a  less  price, 
without  their  consent ;  unless  prevented  from  rejecting  it 
by  want  of  knowledge  of,  or  opportunity  to  ascertain,  the 
alleged  defects. 

It  is  not  improbable,  from  the  testimony,  that  if  the 
plaintiffs  had  refused  to  receive  and  consume  the  slops  in 
question,  the  defendants  might  have  obtained  the  same  or 
a  better  price  from  other  parties.  The,  case  on  this  point, 
seems  to  be  entirely  within  the  principle  of  Beed  v.  Ban- 
dally  (29  N.  T.  358.)  See  also  Hoe  v.  Sanborn,  (21  N.  T. 
652-556,)  and  Howard  v.  Hoei/j  (23  Wend.  350.) 

The  judgment  must  be  reversed,  and  a  new  trial  must 
be  granted ;  costs  to  abide  the  event 

[FouBTH  Defabtmbht,  Gevebal  TebMi  at  Rochester,  January  2,  1871. 
MuUim,  P.  J.,  and  Jffhnaan  and  Tak&U,  Justices.] 
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Where  a  carrier  delivers  goods  to  a  person  who  has  assumed  to  purchase  them 
of  the  consignor)  in  the  name  of  a  firm,  or  to  some  one  authorized  by  such 
person,  and  therefore  to  the  person  or  persons  to  whom  it  was  intended  by 
the  consignor  that  they  should  be  delivered,  he  is  not  liable  to  the  latter  for 
the  value  of  the  goods  on  the  ground  that  there  has  been  a  misdelivery. 

Where,  in  an  action  brought  by  the  consignor,  against  the  carrier,  for  the  value 
of  the  goods,  the  claim  was  not  that  the  goods  were  not  delivered  to  the 
very  party  to  whom  they  were  intended  to  be  delivered,  but  that  such  party 
had  assumed  a  fictitious  name,  or  had  falsely  pretended  to  be  doing  business 
as  a  copartnership,  at  the  place  where  the  order  was  dated,  for  the  purpose 
of  obtaining  the  goods  without  payment ;  Seld  that  the  truth  or  fiUsity  of 

>  the  representations  should  have  been  ascertained  by  the  plaintiff  before  he 
parted  with  his  proper^.  And  that  the  omission  to  do  so  was  his  negli» 
gence,  and  not  that  of  the  carrier. 

A  carrier  is  responsible  for  the  delivery*of  the  property  to  the  party  entitled 
to  receive  it,  according  to  the  address ;  and*  delivers  it  at  the  peril  of  being 
held  liable  for  its  value  in  case  of  any  mistake  in  that  particular.  But  if  he 
delivers  the  property  to  the  persons  to  whom  it  is  addressed  and  to  whom  it 
was  intended  by  the  consignor  that  it  should  be  delivered,  the  fiust  that  the 
goods  were  obtained  from  the  consignor  by  means  of  a  fraud,  and  without 
payment  of  the  price,  will  not  render  the  carrier  liable  for  such  delivery. 

Until  the  consignor,  in  such  a  case,  shall  have  repudiated  the  sale,  there  can 
be  no  strictly  legal  right,  on  the  part  of  the  carrier,  to  withhold  the  property 
from  the  actual  consignee,  any  more  than  though  possession  of  it  had  been 
obtained  by  any  other  fraud ;  and  upon  tender  of  the  freight,  by  the  con- 
signee, is  bound  to  deliver  the  prope/ty  to  him. 

In  these  days  of  extensive  traffic,  carriers  could  not  abide  the  consequences 
of  a  rule  which  should  impose  upon  them  not  only  the  responsibility  of  de- 
livering the  goods  to  the  actual  consignee,  but  that  of  determining  whether 
the  circumstances  are  not  such  as  lead  to  a  well  grounded  suspicion  that 
some  fraud  has,  by  the  use  of  fictitious  names  or  otherwise,  been  perpetrated 
upon  the  consignor.    Per  Talgott,  J.(a) 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee,  in  favor  of  the  defendant 

D.  Prattj  for  the  appellant 

I.  The  defendant  should  have  been  held  liable  for  the 
loss  of  the  goods,  upon  the  simple  ground  of  negligence 

(a)  See  MeKmn  etoL  y,  Mclwr  et  aL,  (law  Stp,,  parts  1  and  2,  for  JaH,  and 
FA.  1870,)  a  case  very  shnHar  to  the  above,  decided  by  the  Court  of  Ex- 
chequer in  England. 
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alone.  1.  The  lowest  degree  of  care  required  of  a  bailee 
is  ordinary  care ;  that  is,  the  care  that  a  man  of  ordinary 
prudence  would  exercise  in  regard  to  his  own  property. 
{Story  on  Bailm.  §  11.)  2.  No  man  of  ordinary  prudence, 
under  the  circumstances,  would  intrust  his  own  goods 
with  a  perfect  stranger,  without  making  some  inquiry,  or 
taking  some  proof  as  to  his  identity.  3.  The  defendant, 
ordinarily,  would  not  do  so  in  regard  to  the  property  of 
others,  for  it  was  proved  to  be  its  uniform  custom  not  to 
deliver  goods  to  a  stranger  without  his  being  identified, 
or  his  proving  in  some  manner  his  right  to  receive  them. 
(a.)  This  custom  proves  the  sense  of  the  defendant  itself, 
in  regard  to  its  duty  in  th^t  respect,  (b.)  Besides,  the 
plaintiff  had  a  right  to  rely  upon  the  •  defendant  acting 
according  to  its  usual  custom.  4.  Again,  the  referee  finds 
expressly,  that  reasonable  care  and  prudence  required  the 
defendant  to  take  that  precaution  before  delivering  the 
property,  (a.)  What  is  reasonable  care  must  often  be  a 
question  of  fact  as  well  as  of  law,  and  the  finding  of  the 
referee  should  be  deemed  conclusive.  (Story  on  Bailm. 
§  11.)  (6.)  At  all  events,  it  should  be  deemed  conclusive, 
as  against  the  defendant  in  this  case.  5.  The  defendant, 
therefore,  having  been  guilty  of  gross  negligence,  in  de- 
livering the  property,  is  liable  to  the  plaintiff  for  the 
damages  sustained  by  him.  (Stephenson  v.  ffarty  4  Bing. 
476.  Buff  V.  Buddj  3  Brod.  &  B.  177.  BirkeU  v.  Willan, 
2  B,  &  A.  356.)  (a.)  These  cases  are  very  analogous  to 
the  case  at  bar.  (6.)  They  were  attempts  to  swindle,  sim- 
ilar in  their  circumstances,  to  the  attempt  in  this  case. 
(c.)  It  was  quite  manifest  in  both  of  those  cases,  that  the 
property  was  delivered  to  the  man  who  ordered  it.  (d.)  Yet 
the  court  held  the  defendants  chargeable  with  gross  neg- 
ligence, and  liable  for  the  value  of  the  property.  («.)  The 
court,  in  those  cases,  held  the  defendants  liable,  on  the 
ground  that  they  were  negligent  in  the  delivery  of  the 
goods.    In  this  case,  the  referee  has  found  the  defendant 
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negligent,  and  its  liability  is  therefore  established  within 
those  eases. 

n.  The  defendant  is  also  liable  for  delivering  the  prop* 
erty  to  a  party  other  than  the  party  to  whom  it  was  con- 
signed, 1.  The  property  was  consigned  to  the  supposed 
firm  of  L.  H.  Wilson  &;  Co.,  and  if  no  such  firm  could  be 
found,  the  defendant  was  bound  to  store  the  property,  and 
notify  the  plaintiff,  (a.)  If  the  consignee  is  absent  or  can- 
not be  found,  it  is  the  duty  of  the  carrier  to  store  the  prop- 
erty and  notify  the  consignor.  (Fiak  v.  Newton^  1  Denio^ 
45.)  (6.)  The  carrier  is  not  protected  in  delivering  the 
property  to  a  wrong  person,  although  by  mistake  or  upon 
a  forged  order.  {Story  an  BaUm,  645,  h.  Powell  v.  Myer9^ 
26  Wend.  591.)  (c.)  It  matters  not  how  careful  he  is,  if 
he  delivers  the  property  to  the  wrong  party  he  is  liable. 
He  must  deliver  to  the  consignee  or  some  one  authorized 
to  receive  it.  2.  In  this  case  it  is  clear  that  the  defendant 
did  not  deliver  it  to  the  consignee  or  any  person  author- 
ized to  receive  it.  (a.)  It  was  not  delivered  to  the  con- 
signee^ for  the  reason  that  no  such  firm  existed.  So  the  ref- 
eree finds.  (6.)  The  property  was  not  delivered  to  any  one 
authorized  to  receive  it,  for  the  whole  scheme  was  an 
attempt  to  swindle,  and  clearly  the  rogue  was  not  author- 
ized to  receive  it  {St^henson  v.  Hart ;  DuffY.  Buddy  supra,) 
2.  It  is  not  material  that  the  property  was  delivered  to 
the  man  who  originally  ordered  it.  (a.)  In  the  first  place 
there  is  no  legal  evidence  that  the  man  who  received  the 
property  was  the  one  who  ordered  it.  (6.)  But  if  it  were 
so,  it  would  not  alter  the  case,  (c.)  Suppose  some  person 
had  sent  a  forged  order  in  the  name  of  some  well  known 
house  in  Oswego,  and  it  had  been  consigned  to  that  house. 
Would  the  defendant  be  protected  by  delivering  the  prop- 
erty to  the  forger  ?  (i.)  It  is  submitted  that  the  swindler 
who  should  use  a  fictitious  namej  has  no  greater  authority 
than  if  he  had  forged  the  name  of  a  real  party.  4.  In 
the  cases  above  cited  of  Btepheneon  v.  Hart^  and  Duff  v. 
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JBfiddy  the  property  was  undoabtedlj  delivered  to  the 
swindler  himself,  yet  the  coart  held  that  no  excuse,  (a.)  It 
was  remarked  by  Justice  Parker  in  the  former  case,  that 
the  felon  is  never  the  proper  person  to  receive  the  goods. 
((.)  As  the  defendant  is  found  negligent  in  not  having 
the  party  claiming  the  goods  identified,  his  liability  follows 
as  a  matter  of  law. 

ni.  The  judgment  should  therefore  be  reversed,  and  a 
new  trial  granted. 

Edtoin  Allen^  for  the  respondent 

L  The  declarations  of  the  party,  and  what  occurred,  at 
the  time  the  bags  were  called  for,  were  properly  admitted 
in  evidence.  The  receipt  given  by  the  party  to  whom 
the  goods  were  delivered  was  also  properly  admitted  ia 
evidence.  These  declarations,  and  the  giving  of  the  re- 
ceipt, were  a  part  of  the  res  gestcBy  and  were  as  competent 
to  be  shown  as  it  was  to  show  the  delivery  of  the  goods 
to  the  person  calling  for  them. 

n.  The  action  is  brought  to  recover  for  the  non-delivery 
of  the  goods  in  question  to  S.  H.  Wilson  &;  Co.,  the  con- 
signees. As  between  the  plaintiff  and  defendant,  S.  H. 
Wilson  &;  Co.  must  be  deemed  to  be  the  owners  of  the 
property,  and  before  a  recovery  can  be  had  here,  the  plain- 
tiff must  show  af&rmatively  that  no  such  delivery  was 
made,  and  that  neither  S.  H.  Wilson  &  Co.  nor  the  parties 
ordering  them,  received  the  goods;  and  until  this  is 
shown,  no  liability  to  the  plaintiff  is  shown. 

m.  Any  delivery  which  discharges  the  carrier,  as  be- 
tween him  and  the  consignee,  is  good  as  against  the  con- 
signor. {Sweet  V.  Barney^  23  N.  T.  335.)  In  this  case 
there  is  no  evidence  tending  to  show  the  goods  were  not 
delivered  to  the  consignee.  The  goods  arrived  at  Oswego 
and  were  delivered  to  the  party  calling  for  them  the  same 
day  they  were  shipped,  (according  to  the  due  course  of 
business,)  so  that  no  time  had  elapsed  to  raise  a  presump- 
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tion  of  non-delivery,  or  to  change  the  burden  of  proof  on 
that  point  from  the  plaintiff  to  the  defendant  The  bur- 
den of  establishing  that  issue  was  on  the  plaintiff  and  has 
not  been  proven  or  attempted. 

IV.  The  proof  shows  that  the  defendants  are  in  the 
habit  of  delivering  goods  to  consignees  at  the  depot  and  at 
the  carsy  and  not  personally  to  the  persons  at  their  places 
of  business  or  dwellings.  And  at  the  customary  place  of 
delivery  the  defendants  turned  over  the  goods  to  the  ap- 
parent owner,  with  every  evidence  (except  actual  identifica- 
tion) that  he  was  one  of  the  firm,  and  owner  of  the  goods. 
The  consignee  or  his  agent  may  receive  goods  addressed  to 
him,  in  the  hands  of  the  carrier,  at  any  place,  either  before 
or  after  their  arrival  at  their  place  of  destination,  and  such 
delivery  will  discharge  the  carrier.     (11  Mete.  509.) 

y.  The  question  of  negligence  on  the  part  of  the  de- 
fendants cannot  arise,  in  this  case.  There  is  no  such  alle- 
gation, and  no  proof  tending  to  show  negligence  on  their 
part  The  defendants  exercised  much  more  care  and 
prudence  in  the  delivery  of  the  goods  than  the  plaintiff 
did  in  their  sale  and  delivery  to  the  carrier,  and  he  has  no 
just  ground  to  complain  of  their  conduct 

YI.  The  goods  in  question  were  sold,  and  such  a  deliv- 
ery made  as  would  pass  the  title  to  S.  H.  Wilson  &;  Co., 
and  the  defendants  were  only  bound  to  retain  the  goods 
for  tile  consignor  in  case  the  consignee  could  not  be  found. 
In  such  case  (and  in  such  ca^e  only)  a  new  undertaking 
is  implied,  and  arises  on  the  part  of  the  carrier  to  retain 
the  goods  for  the  consignor. 

VIL  The  referee's  finding  of  fact  that  the  goods  were  de- 
livered to  the  person  who  ordered  them  is  conclusive  on  the 
issue  in  this  case,  and  the  judgment  should  be  affirmed. 

Bjf  the  Court,  Talcott,  J.  This  is  an  action  by  the 
plaintiff'  as  consignor  of  certain  packages  of  bags,  against 
the  defendant  as  a  common  carrier.    The  complaint  alleged 
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that  the  defendant  received  the  property  from  the  plaintiff, 
and  agreed  to  transport  it  from  Syracuse  to  Oswego,  and 
there  deliver  it  to  S.  H.  Wilson  &;  Co.,  to  whom  the  same 
was  addressed ;  and  avers  that  the  defendant  did  transport 
the  same  to  Oswego  and  there  deliver  it  to  some  person 
other  than  S.  H.  Wilson  &  Co.,  wherehy  the  same  was  lost 
to  the  plaintiff  The  facts  are,  that  the  plaintiff,  a  dealer 
in  bags,  at  Syracuse,  was  induced  by  a  letter  signed  S.  H. 
Wilson  &  Co.,  dated  at  Oswego,  ordering  the  bags,  and 
requesting  the  bill  to  be  sent  by  mail,  promising  to  remit 
a  check  for  the  aniount,  to  send  the  property,  addressed  to 
S.  H.  Wilson  &  Co.,  Oswego,  by  the  defendant's  road, 
without  any  other  address  or  direction,  to  the  defendant 
or  otherwise,  and  without  having  any  knowledge  who  had 
ordered  the  goods,  or  that  there  was  any  such  firm  as  S.  H. 
Wilson  &  Co.  at  Oswego  or  elsewhere,  or  making  any  in- 
quiries for  the  purpose  of  ascertaining  such  fact  The  de-^ 
fendant  transported  the  bags  to  Oswego.  On  their  arrival 
at  that  place,  a  person,  whom  the  referee  finds  was  the 
person  who  ordered  the  bags,  or  his  authorized  agent,  ap- 
plied for  the  bags  as  in  behalf  of  S.  H.  Wilson  &  Co.,  paid 
the  freight  on  the  same,  received  them,  and  gave  a  receipt 
therefor  in  the  name  of  S.  H.  Wilson  &  Co.  The  letter  to 
the  plaintiff,  signed  S.  H.  Wilson  &  Co.,  was  a  fraudulent 
contrivance  to  get  the  bags  from  the  plaintiff,  without  pay- 
ing for  them.  There  was  no  such  firm  as  S.  H.  Wilfton  & 
Co.  at  Oswego,  or,  so  far  as  can  be  discovered,  elsewhere. 
And  the  party  to  whom  the  bags  were  delivered  is  un- 
known. The  referee  finds  that  it  was  the  usual  custom  of 
the  defendant  not  to  deliver  goods  to  a  stranger  without 
his  being  identified,  or  his  satisfying  the  defendant  by 
papers  or  otherwise,  that  he  was  entitled  to  receive  the 
same.  The  plaintiff  drew  on  S.  H.  Wilson  &  Co.,  at 
OswegOj  for  the  price  of  the  bags,  but  no  such  firm  being 
found,  they  instituted  inquiries  for  the  property,  and  ap- 
plied to  the  defendant  at  Oswego  on  the  subject     This 
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was  about  a  month  after  the  delivery  of  the  bags  to 
the  unknown  person,  and  was  the  first  notice  given  to 
the  defendant,  that  there  was  anything  in  the  trans- 
action out  of  the  usual  course  of  business.  On  these  facts, 
the  referee  held  that  the  defendant  was  not  liable  to  the 
plaintiff  for  the  value  of  the  bags,  and  in  this  conclusion 
we  think  the  referee  was  correct  The  contrary  would  im- 
pose a  most  unreasonable  burden  and  responsibility  upon 
the  carrier,  and  shift  from  the  vendor,  to  the  carrier,  the 
duty  of  that  vigilance  and  care,  in  reference  to  the  parties 
to  whom  the  vendor  proposes  to  commit  his  property, 
which  he,  as  the  owner,  is  expected  to  take  upon  himself. 

The  carrier  is  responsible  for  the  delivery  of  the  prop- 
erty to  the  party  entitled  to  receive  it,  according  to  the 
address,  and  delivers  it  at  the  peril  of  being  held  liable  for 
the  property  in  case  of  any  mistake  on  this  subject.  Even 
if  he  deliver  it  on  a  forged  order,  or  to  the  wrong  person, 
induced  by  any  sort  of  imposition  upon  him,  he  is  not  ex- 
cused. It  is  for  his  own  security,  therefore,  that  the  car- 
rier requires  to  be  satisfied  of  the  identity  or  authority  of 
the  persons  applying  for  the  property,  as  no  amount  of 
care  on  this  subject  will  excuse  him  from  liability  if  he 
makes  a  mistake,  and  delivers  to  the  wrong  person. 

Absolute  personal  identification  of  every  individual  con- 
signee, by  proof  that  he  is  the  party  named  in  the  address, 
is  not  always  practicable,  and  is  sometimes  impossible, 
from  the  fact  that  goods  are  often  addressed  by  initials,  or 
by  arbitrary  marks.  Other  means  are  resorted  to,  often, 
for  the  purpose  of  ascertaining  whether  the  party  applying 
is  the  party  who  it  was  intended  should  receive  the  prop- 
erty, such  as  acquaintance  with  the  contents  of  the  pack- 
age, &;c.  These  are  precautions  which  the  carrier  takes  on 
his  own  behalf,  and  if  he  makes  a  correct  delivery  he  is 
not  liable  though  he  has  taken  none  of  these  precautions ; 
whereas,  if  he  delivers  to  the  wrong  party,  he  is  liable, 
whatever  precautions  he  may  have  taken.    In  the  case  of 
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Sweet  v.  Barney^  (23  N.  T.  335,)  it  was  held,  in  accordance 
with  the  previously  settled  rule,  that  the  consignee  is  the 
presumptive  owner  of  the  thing  consigned,  and  where  the 
carrier  is  not  advised  that  any  different  relation  exists,  he 
is  so  to  treat  the  consignee,  and  in  the  absence  of  any 
notice  to  the  contrary,  a  delivery  which  discharges  the 
carrier  as  between  him  and  the  consignee,  is  good  against 
the  consignor.  Here  the  goods  were  delivered  to  the 
party  who  had  assumed  to  purchase  them  in  the  name  of 
S.  H.  Wilson  &;  Co.,  or  to  some  person  authorized  by  that 
party,  and  therefore  to  the  person  or  persons  to  whom  it 
was  intended  by  the  consignor  they  should  be  delivered. 

The  claim  is  not  that  the  goods  were  not  delivered  to 
the  very  party  to  whom  they  were  intended  to  be  delivered, 
but  that  such  party  had  assumed  a  fictitious  name,  or  had 
falsely  pretended  to  be  doing  business  as  a  copartner- 
ship, and  to  be  doing  business  at  Oswego.  These  things 
should  have  been  ascertained  by  the  plaintiff  before  he 
parted  with  his  property.  Not  to  ascertain  them  was  his 
negligence,  and  not  that  of  the  railroad  company. 

Even  if  the  defendant  had  known,  what  it  did  not 
know,  that  the  party  applying  for  the  property  did  not 
reside  in  Oswego,  and  did  not  belong  to  any  firm  doing 
business  under  the  name  of  S.  H.  Wilson  &  Co.,  as  the 
plaintiff  had  a  perfect  right  to  consign  the  property  in  that 
manner,  and  the  consignee  to  have  it  so  consigned,  and  to 
receive  it  under  that  name,  it  is  not  easy  to  see  how  the 
defendant  could  refuse  to  deliver  the  property,  after  being 
satisfied  that  the  party  applying  for  the  goods  was  the 
real  party  intended ;  unless  it  had  also  had  notice  that  the 
plaintiff  has  been  acting  under  mistake  or  imposition  as  to 
these  facts.  It  is  not  an  unusual  occurrence  that  goods 
are  intentionally  forwarded  to,  and  received  by  parties, 
without  address,  except  arbitrary  marks,  or  even  by  fic- 
titious names.  Again ;  how  could  the  defendant  have  re- 
sisted an  action  to  recover  the  property,  or  its  value,  after 
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a  tender  of  the  freight  ?  The  plaintiff  coald  undoubtedly 
avoid  the  contract  of  sale  on  the  ground  of  fraud ;  but  this 
the  plaintiff  alone  could  elect  to  do.  The  defendant  could 
not  do  it  for  him. 

If  the  defendant  had  been  apprised  of  the  foots,  it  would 
probably  have  assumed  the  responsibility  of  detaining  the 
property  upon  the  assumption  that  the  plaintiff  would, 
when  apprised  of  the  facts,  repudiate  the  sale.  But  there 
could  be  no  absolute  and  legal  certainty  of  this.  And  un- 
til the  plaintiff  should  repudiate  the  sale,  there  could  be  no 
strictly  legal  right  on  the  part  of  the  defendant  to  with- 
hold the  property  from  the  actual  consignee,  any  more 
than  though  it  had  been  obtained  by  any  other  fraud. 

To  purchase  personal  property  with  a  preconceived 
design  not  to  pay  for  it,  is  held  to  be  a  fraud  for  which 
the  vendor  may  avoid  the  sale.  Yet  it  is  presumed  no 
one  would  think  of  holding  a  railroad  company  who 
should  deliver  to  a  country  merchant  property  consigned  to 
him  from  New  York,  liable  to  the  vendors  for  the  prop- 
erty, no  matter  what  notice,  or  reason  to  believe,  that  the 
consignee  had  purchased  the  property  when  in  failing 
circumstances,  or  with  a  preconceived  design  not  to  pay 
for  it,  the  agents  of  the  railroad  company  may  have  had. 

The  counsel  for  the  plaintiff  refers  us  to  three  English 
cases,  decided  many  years  ago,  and  in  regard  to  car- 
riers, the  extent  of  whose  business  would  bear  little  com- 
parison with  that  of  a  railroad  company  of  the  present 
day ;  which  cases,  he  claims, ^settle  the  right  of  the  plain- 
tiff to  recover  in  this  case.  They  are  as  follows :  Duff  v. 
Budd,  (3  Brod.  &  Bing,  YJl ;)  BirheU  v.  WilUm,  (2  B.  & 
A,  356,)  and  Stephenson  v.  Barty  (4  Bing.  476.)  There  is 
considerable  similarity  between  the  facts  in  those  cases 
and  the  one  at  bar.  In  the  first  two,  however,  it  was  not 
proved,  or  claimed,  that  the  property  hkd  been  in  fact  de- 
livered to  the  party  who  had  ordered  it.  In  Birkett  v. 
WUlan^  the  court  on  the  trial  had  instructed  the  jury  that 
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where  '^  a  parcel  was  directed  to  a  persoQ,  generally,  io 
each  a  place  as  Exeter,  without  specifying  his  place  of 
abode,  the  carrier  was  not  boand  to  carry  that  parcel  to 
any  place,  but  he  would  fully  discharge  his  duty  by  de- 
livering it  at  his  office,  to  any  person  coming  from  the 
person  to  whom  it  was  so  directed,  or  whom  he  might 
reasanablf/  suppose  to  come  from  that  person ;  and  left  it  to 
the  jury  to  say  whether,  under  the  circumstances  proved, 
the  defendant  had  reanoncAle  ffround  for  thinking  that  the 
man  to  whom  he  did  deliver  the  parcel,  came  from  the 
person  to  whom  it  was  directed."  And  a  new  trial  was 
ordered,  on  the  authority  of  Bodenham  v.  Bennett^  (4  PrieCf 
31,)  which  holds  that  the  carrier  is  not  excused  for  mis- 
delivery *by  the  fact  that  he  had  reason  to  suppose  the 
delivery  to  be  correct  In  Duff  v.  Bvdd,  the  plaintiffs  had 
received  an  order  for  goods  from  Oxford,  signed  by  J. 
Parker.  They  made  inquiries,  and  ascertained  that  Mr. 
Parker,  of  High  street,  Oxford,  was  a  respectable  trades- 
man there,  and  forwarded  the  parcel  by  a  carrier,  directed 
to  "  Mr.  J.  Parker,  High  street,  Oxford.'*  The  Mr.  Parker 
who  dealt  in  High  street,  Oxford,  was  William  Parker, 
and  he,  on  being  applied  to  by  the  defendant's  servants, 
knew  nothing  about  the  parcel.  The  servants  of  the  de- 
fendant afterwards  delivered  it  to  a  person  who  saw  it 
in  the  office,  addressed  as  aforesaid,  and  claimed  that  it 
was  intended  for  him.  There  was  no  evidence,  however, 
that  he  was  the  party  who  had  ordered  it,  nor  was  it  so 
claimed,  and  the  decision  was  put  principally  on  the 
ground  that  as  the  parcel  was  specially  directed  to  High 
street,  Oxford,  the  defendant,  who  had  delivered  it  else- 
where, was  liable.  Of  course,  if  it  had  appeared  that  the 
party  to  whom  the  parcel  had  been  delivered  was  the  J. 
Parker  to  whom  it  was  directed,  a  different  question  would 
have  been  presented. 

Stephenson  v.  Hart  more  nearly  resembles  the  present 
case,  in  its  features.    There  a  person  calling  himself  West 
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had,  by  means  of  a  fictitious  bill,  with  forged  indorse* 
ments,  purchased  goods  of  the  plaintiffs,  and  directed  them 
to  be  sent  to  a  certain  number,  Great  Winchester  street, 
London.  The  carrier  took  the  box  to  the  number  indi- 
cated, and  no  such  person  could  be  heard  of  at  that  place. 
Afterwards  the  carrier  received  a  letter  from  St.  Albans, 
signed  with  the  name  to  which  the  box  was  addressed, 
requesting  that  it  might  be  sent  to  a  certain  inn  at  St 
Albans,  which  was  accordingly  done.  In  this  case,  from 
the  facts,  there  was  little  doubt  but  that  the  same  party 
who  receiifed  the  goods  at  St.  Albans  was  the  party  who 
had  purchased  the  goods  and  passed  the  forged  bill ;  and 
on  motion  for  a  new  trial,  it  was,  among  other  things, 
claimed  that  this  was  a  material  fact,  and  should  have 
been  left  to  the  jury.  The  decision  of  the  case  was  placed 
upon  the  ground  that  the  box,  instead  of  being  delivered 
at  its  address  in  London,  had  been  sent  to  St.  Albans,  con- 
trary, as  the  jury  found,  (that  question  having  been  left  to 
them,)  to  the  usual  course  of  business  of  the  defendants. 

In  regard  to  the  claim  that  the  box  was  delivered  to  the 
person  for  whom  it  was  intended,  Park,  J.,  who  delivered 
the  principal  opinion,  holds  the  following  language :  ^^  The 
argument  which  has  been  raised  for  the  defendants,  by 
the  assertion  that  the  box  has  been  delivered  to  the  right 
person,  is  answered  by  saying  that  a  felon  cannot  be  the 
right  person.  And  as  to.  the  defendants'  liability  to  an 
action  at  the  suit  of  West,  till  it  was  ascertained  that  the 
bill  he  had  given  would  not  be  honored,  such  an  action 
might  have  been  well  defended  by  showing  that  the  box 
was  tendered  at  Great  Winchester  street,  and  that  no  such 
person  was  known  there."  This  is  not  very  satisfactory 
reasoning.  The  remark  that  a  felon  cannot  be  the  right 
person,  is  more  rhetorical  than  correct  True,  a  felon 
ought  not,  as  a  question  of  right,  as  between  him  and  his 
victim,  to  receive  the  property,  and  in  that  sense  is  not 
the  right  person ;  but,  nevertheless,  he  may  be  the  only 

Vol.  LVni.  39 
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person  who,  as  between  him  and  the  carrier,  is  entitled  to 
receive  the  goods,  as  the  learned  judge  seems  to  concede 
would  have  been  the  case  had  he  appeared  to  receive  the 
box  when  tendered  at  Great  Winchester  street.  Neither 
is  the  answer  to  the  fact  that  the  carrier  would  have  been 
liable  to  an  action  at  the  suit  of  the  consignee,  quite  satis- 
factory. Of  course,  if  nothing  else  had  transpired  except 
the  abortive  attempt  to  deliver  at  Great  Winchester  street, 
that  attempt  would  have  been  a  good  answer  to  an  action. 
But  if  the  learned  judge  meant  to  say  that  the  failure  of 
the  attempt  to  deliver  at  Great  Winchester  stfeet  would 
have  authorized  the  carrier  to  retain  the  property  against 
any  subsequent  demand  of  the  consignee,  the  proposition 
is  not  maintainable. 

Clearly,  however,  the  case  of  Stephenson  v.  Hart  does 
not  establish  the  right  of  the  plaintiff  to  recover  in  the 
case  at  bar,  because  it  concedes  that  if  the  consignee  was 
at  the  place  of  the  address  on  the  arrival  of  the  property, 
and  there,  received  it,  the  carrier  would  not  have  been 
li&ble. 

That  was  this  case.  The  goods  were  directed,  generally, 
to  Oswego.  The  place  of  delivery  was,  on  demand,  at  the 
depot  of  the  defendant.  They  were  there  demanded  and 
received  by  the  party  who  had  purchased  them,  and  to 
whom  they  were  in  fact  directed,  though  probably  under 
a  fictitious  name.  In  these  days  of  extensive  traffic,  car- 
riers could  not  abide  the  consequences  of  a  rule  which 
should  impose  upon  them,  not  only  the  responsibility  of 
delivering  the  goods  to  the  actual  consignee,  but  that  of 
determining  whether  the  circumstances  are  not  such  as 
lead  to  a  well  grounded  suspicion  that  some  fraud  has,  by 
the  use  of  fictitious  names,  or  otherwise,  been  perpetrated 
upon  the  consignor. 

The  judgment  must  be  affirmed. 

[Fourth  Departmekt,  General  Term,  at  Rochester,  January  2,  1871. 
MuUinj  P.  J.,  and  Johnson  and  Talcotty  Justices.] 
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"William  V.  K.  Lansing  and  William  R  Lansing  vs. 

Stephen  Coleman. 

One  not  authorized  to  make  a  sale  of  property,  by  its  owner,  bat  simply  to  ad- 
vertise it  for  sale  and  procure  some  person  to  negotiate  with  the  owner, 
cannot  make  a  representation  or  warranty  respecting  it  which  will  be  bind- 
ing upon  the  owner,  without  his  authority  or  knowledge. 

Such  an  agent  is  not  clothed  with  any  real  or  apparent  authority  to  make  any 
representations  on  the  subject. 

The  defendant,  having  an  interest  in  a  manufacturing  copartnership  which  he 
wished  to  sell,  requested  B.  to  procure  a  purchaser  for  the  same,  agreeing, 
in  case  he  did  so,  to  give  him  a  certain  portion  of  t^e  purchase  money,  if  a 
purchaser  at  a  certain  price  was  found.  There  was  no  evidence  of  any  rep- 
resentations made  by  the  defendant  to  R.  or  of  any  express  authority  to  R. 
to  make  any  representations  or  statements  respecting  the  property ;  and  no 
proof  of  any  knowledge  on  the  pail  of  the  defendant  that  any  representations 
or  statements  had  been  made  by  R. ;  nor  was  there  any  authority  given  to  R.  to 
make  a  sale  of  the  property.  Seld  that  representations  made  by  R.  to  the  plain- 
tiflfs,  prior  to  a  negotiation  between  the  latter  and  the  defendant,  for  the  purchase 
and  sale  of  the  property,  were  not  admissible  in  evidence  against  the  defendant. 

Sddy  ai$Of  that  the  case  was  within  the  principle  laid  down  in  Stnith  v.  jTV-d^, 
(86  JV:  F.  79.) 

JSiUdf  furihar^  that  proof  of  such  representations  could  not  be  deemed  immate- 
rial, inasmuch  as  the  defendant  himself  was  proved  to  have  made  the  same 
representations,  at  the  time  of  the  sale ;  because  the  court  could  not  see  that 
the  jury  might  not  have  based  their  verdict,  to  some  extent,  on  the  repre- 
sentations claimed  to  have  been  made  by  R. 

THIS  was  an  action  in  the  nature  of  an  action  on  the  case^ 
for  false  and  fraudulent  representations  made  by  the 
defendant  to  the  plaintiffs,  whereby  they  were  induced  to 
purchase  from  the  defendant  his  interest  in  a  certain  fruit- 
jar  business. 

The  plaintiffs  alleged,  in  their  complaint,  that  on  the 
17th  day  of  July,  1868,  the  defendant  being  engaged  in 
business,  at  Rochester,  with  another  person  or  persons,  in 
the  manufacture  and  sale  of  Spencer's  patent  fruit  jar, 
and  having  offered  to  sell  out  the  undivided  one  half  of 
the  patent  for«  making  said  jar,  one  half  of  the  stock  on 
hand,  one  half  of  the  accounts  and  debts  due  to  him  and 
his  associates,  in  the  business  so  carried  on  by  him  for 
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the  year  1868,  and  one  half  the  profits  thereof  accruing 
gince  January  1,  1868,  did,  with  intent  to  deceive  and  de- 
fraud the  plaintifi^s,  falsely  and  fraudulently  represent  to 
them  that  the  said  business  as  theretofore  conducted  by 
him  was  a  profitable  business ;  that  they  had  sold  in  said 
business  upwards  of  2500  gross  of  jars  during  the  year 
1868^  at  a  profit  of  $5  per  gross  for  each  gross  so  sold ; 
that  the  business  had  realized  upwards  of  $10,000  profits, 
one  half  of  which  would  accrue  to  the  plaintiffs ;  that  the 
accounts  due  and  appearing  upon  his  books  to  him  and 
his  associates  in  said  business  were  all  good  accounts,  for 
goods  actually  sold  and  delivered  by  him  and  his  associ- 
ates, and  amounted  to  between  $12,000  and  $14,000,  and 
exceeded  $12,000,  and  would  be  paid  so  as  to  enable  the 
plaintiffs  to  meet  the  liabilities  which  they  were  assuming 
in  the  purchase  of  said  business;  that  the  persons  con- 
ducting said  business  only  owed  for  glass  jars  to  a  firm  of 
Southwick  &  Reed,  the  greater  part  of  which  would  not 
mature  until  the  fruit  season  of  1869,  meaning  the  sum- 
mer of  1869.  That  the  plaintiffs,  relying  upon  said  rep- 
resentations, purchased  of  the  defendant  his  interest  in 
said  business,  including  stock  on  band,  patent,  and  ac- 
counts and  profits  accruing  after  January  1st,  1868,  and 
received  a  bill  of  sale  or  agreement,  (a  copy  whereof  was 
annexed  to,  and  formed  part  of  the  complaint,}  from  s^d 
defendant,  and  paid  him  therefor  $10,000,  partly  in  cash 
and  partly  by  conveyance  of  real  estate  by  way  of  mort- 
gage, executed  by  the  plaintiff",  William  R.  Lansing,  and 
bond  accompanying  the>  same.  That  in  truth,  and  as  the 
defendant  then  well  knew,  said  representations  were  false, 
and  said  business  had  not  realized  a  profit  of  $10,000  for 
the  year  1868,  nor  had  such  profit  accrued,  nor  had  the 
defendant  and  his  associates  sold  2500  gross  of  jars,  at  a 
profit  of  $5  per  gross,  nor  had  they  sold  to  exceed  1588 
gross  of  jars,  nor  were  the  accounts  upon  the  books  of  the 
defendant  and  his  associates,  accounts  for  goods  actually 
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sold  and  delivered,   bat  were  deficient  in  at  least  the  sum 
of  $4340,  as  follows : 


On  fhe  books. 

Defldency. 

F.  Wetmore  &  Uo.,    .    .    . 

H800 

$2,390  45 

Talbot,  Winslow  &  Co.,    . 

1,000 

500  00 

J.  D.  Brown  &  Co.,    .    .    . 

1,428 

900  00 

Tracy,  Avery  &  Sturgis,   ,    . 

.    1,050 

550  00 

$4,340  45 
Kor  was  there  enough  due  to  pay  and  meet  the  liabilities 
incurred  by  the  plaintiffs  in  their  purchase  aforesaid^  nor 
was  there  any  arrangement  between  said  Barnes  and  his 
associates  with  said  Southwick  &  Reed,  to  carry  on  or  ex- 
tend any  payment  until  the  season  of  1869,  nor  was  the 
sum  of  $7000  all  there  was  due  or  to  grow  due  to  them, 
said  Southwick  &  Reed,  within  sixty  days  from  the  17th 
day  of  July,  1868,  but  on  the  contrary,  there  was  on 
that  day,  $23,000  *due  them  from  said  Barnes  and  his 
associates.  That  by  reason  of  the  premises  the  plaintiffs 
were  misled  by  the  defendant  to  their  damage,  $10,000. 
Wherefore  the  plaintiffs  demanded  judgment  for  the 
damages  sustained  by  them  by  reason  of  the  premises, 
with  costs. 

The  defendant,  by  his  answer,  admitted  that  he  made 
the  sale  to  the  plaintiffs  according  to  the  terms  of  the 
instrument  set  out  in  the  complaint ;  but  denied  that  he 
made  the  representations  to  the  plaintiffs  alleged  in  the 
complaint,  or  any  of  them.  And  alleged  that  all  the  rep- 
resentations made  to  the  plaintiffs  by  the  defendant  were 
true  and  correct ;  and  that  the  books  of  account  of  the 
defendant  and  his  associates  were  correct,  and  there  was 
not,  in  fact,  the  deficiency  alleged  in  the  complaint,  or 
any  deficiency.  And  he  denied  each  and  every  other  alle- 
gation in  the  complaint 

On  the  trial,  at  the  Monroe  circuit,  the  plaintiffi  offered 
to  prove  that  the  false  representations  alleged  in  the  com- 
plaint had  been  made  by  Russell.    The  testimony  was 
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objected  to,  and  the  objection  overruled,  and  the  evidence 
received.  Evidence  was  then  given  of  the  statements 
made  by  Rassell.  The  only  authority  of  Russell  to  make 
such  statements  is  found  in  his  testimony.  He  testified 
that  in  1867  and  1868  he  was  travelling  agent  for  Cole- 
man &  Barnes,  in  the  sale  of  the  Spencer  fruit  jar;  that 
in  July,  1867,  or  1868,  he  was  employed  by  Coleman  to 
find  a  purchaser  for  his  interest  in  the  property ;  and  he 
procured  the  Lansings  to  purchase;  communicating  to 
them  the  fact  that  he  had  been  employed  by  Coleman, 
though  he  did  not  state  to  them  that  he  had  been  em- 
ployed by  Coleman  to  sell  his  interest  in  the  business ; 
that  the  facts  in  relation  to  his  employment  by  Coleman 
to  procure  a  sale  of  such  interest  were  as  follows :  '*  I  met 
Mr.  Coleman  in  the  Arcade,  and  he  wanted  to  know  if  I 
didn*t  think  I  could  find  some  one  to  purchase  his  interest 
in  the  jar,  and  I  told  him  I  thought  likely,  perhaps  I 
could ;  and  he  said  if  I  could  he  would  make  it  right  with 
me ;  I  think  I  asked  him  what  his  price  was,  and  he  told 
me  $10,000,  and  I  asked  what  he  would  give  me  if  I 
would  find  him  a  purchaser,  and  he  said  if  I  would  find 
him  a  purchaser  for  $10,000  he  would  give  me  $2000  of 
it.  I  think  a  week  or  so  after  that  I  met  Mr.  Coleman 
at  another  place,  at  the  Lager  Beer  Qarden,  on  Clinton 
street,  one  evening,  and  he  wanted  to  know  if  I  had  found 
any  one  to  purchase  then,  and  I  told  him  I  hadn't  then, 
and  some  other  conversation  came  up.  He  made  another 
proposition  to  me  then ;  he  said  if  I  found  some  one,  that 
he  would  give  me  $3000  if  he  got  $10,000,  and  if  he  only 
got  $9000  I  was  to  have  only  $2000.''  Russell  subse- 
quently made  certain  representations  to  the  plaintifts,  in 
relation  to  the  business,  but  Coleman  was  not  informed 
that  any  representations  had  been  made.  Finally  the  par- 
ties met,  and  had  a  conversation,  at  which  Russell  was 
present.  Certain  statements  were  ftien  made  by  Coleman 
respecting  the  extent  and' profitableness  of  the  business. 
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amount  of  debts,  &c. ;  at  the  close  of  which  the  plaintiflEs 
bought  a  half  interest  in  the  patent,  and  a  half  interest 
in  the  right  to  manufacture  and  sell,  and  the  contract 
mentioned  was  executed. 

The  plaintiffs  gave  evidence  tending  to  prove  the  falsity 
of  the  representations  made  by  Russell,  as  well  as  of  those 
made  by  the  defendant  himself. 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  for 
$2557.09;  and  the  court  ordered  the  exceptions  to  be 
heard,  in  the  first  instance,  at  the  general  term. 

Oeo.  F,  Danforth,  for  the  plaintiff. 

L  The  representations  ofRussell  were  admissible.  1.  He 
was  employed  by  the  defendant  to  find  a  purchaser  for  the 
property  in  question.  2.  And  did  procure  the  plaintiffs  to 
buy  the  property  of  the  defendant.  3.  His  agency  was 
thus  directly  proven.  Its  scope  was  to  find  a  purchaser 
for  the  property — for  success  in  which,  he  was  to  be  paid. 
4.  The  representations  were  directly  connected  with  the 
object  of  this  agency,  and  for  these  reasons  were  admissible. 
They  were  within  the  scope  of  his  agency,  and  part  of  the 
res  gestas.  (2  Cowen  &  HiWs  Notes  to  Phill  Ev.  181.)  A 
broker  authorized  to  sell  may  bind  his  principal  by  war- 
ranty. {Andrews  v.  Kneeland,  6  Oowen,  354.  Boorman  v. 
Jenkins^  12  Wend.  566.  Waring  v.  Mason,  18  id.  425.  Nel- 
son V.  Cowing,  6  Hill,  336.)  An  agent  to  sell  sheep  knew 
that  they  were  diseased,  and  sold  them  without  communi- 
cating the  fact ;  the  principal  was  held  liable  for  the  de- 
ceit. {Jeffrey  v.  Bigelow,  13  Wend,  518.)  So  he  is  liable 
for  an  agent's  representations  as  to  quality,  relied  upon  to 
show  fraud  in  the  sale,  the  benefit  of  which  was  received 
by  the  principal.  {Welch  v.  Carter,  1  Wend.  185,  190, 191. 
1  Pars,  on  Cont  62.)  2.  The  representations  made  by 
Russell  were  reiterated  by  Coleman.  And  every  fact  was 
established  which  was  essential  to  make  out  the  plaintiff's 
case.    The  defendant  adopted  and  received  the  fruits  of 
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the  representations  for  his  own  use  and  benefit,  and  id 
thus  directly  within  the  principle  upon  which  the  follow- 
ing cases  were  decided :  Bennett  v.  Judean^  (21  N.  T.  238 ;) 
JElwell  V.  Ghamberlinj  (31  id.  611 ;)  Henry  y.  Boot,  (33  id. 
526;)  viz:  "These  authorities  rest  upon  the  jMinciple 
that  when  a  party  clothes  another  with  authority  to  speak 
in  his  behalf,  and  indorses  him  to  third  persons  as  worthy 
of  trudt  and  confidence,  those  who  are  misled  by  the  false- 
hood and  fraud  of  the  agent  are  entitled  to  impute  it  to 
the  principal.  The  latter  will  not  be  permitted  to  retain 
the  fruits  of  a  transaction  infected  with  fraud,  whether  the 
deceit,  which  he  seeks  to  turn  to  his  profit,  was  practiced 
by  him  or  by  his  accredited  agent.  In  such  a  case  he  can- 
not separate  the  legal  from  the  illegal  elements  of  the  con- 
tract, and  appropriate  the  advantages  it  secures,  while  he 
rejects  the  corrupt  instrumentalities  by  which  they  were 
obtained."  In  these  and  like  cases  the  doty  rests  upon 
the  agent  to  communicate  to  the  principal  the  means  and 
instrumentalities  employed  by  him  in  the  prosecution  of 
his  agency ;  and  the  latter  may  very  well  be  charged  as 
one  having  received  such  information  and  voluntarily 
adopting  the  agent's  acts  and  representations.  {Story  on 
Agency,  §  140.    4  Paige,  127.    2  Hill,  461.) 

IL  A  new  trial  should  therefore  be  denied,,  and  the 
judgment  affirmed,  with  costs. 

J.  O.  Ooehrane,  for  the  defendant. 

I.  Russell  had  no  authority  to  sell  the  business,  or  make 
a  contract  or  receive  the  money.  He  was  only  a  drum-* 
mer  to  find  a  purchaser.  If  be  was  an  agent  at  all,  it  was 
with  the  most  special  and  limited  authority.  He  was 
simply  to  find  a  purchaser  and  bring  him  to  Mr.  Coleman. 
Then  his  duty  was  ended.  He  was  not  authorized  and 
did  not  assume  to  do  anything  whatever  for  Coleman* 
The  agency  of  Russell  did  not  extend  to  anything  connected 
with  the  sale.    He  was  not  employed  to  take  any  part  in 
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the  Bale.  We  snbmit  that  Rnssell  had  no  aathority  to 
make  any  representations  whatever  in  regard  to  the  prop« 
erty ;  that  what  he  did  say  conid  form  no  part  of  the  sale, 
and  did  not  form  any  part  of  it ;  his  statements,  therefore, 
were  clearly  incompetent.  If  he  had  been  authorized  to 
make  any  contract  with  the  purchaser  which  would  bind 
Coleman,  the  case  would  be  different 

IL  New  York  merchants  employ  drummers  \o  find 
purchasers.  They  are  really  the  agents  and  servants  of 
the  parties  employing  them.  Suppose  a  drummer  finds  a 
purchaser  and  makes  representations  in  regard  to  the 
quality  of  the  goods.  He  takes  him  to  the  store  and  the 
salesman  makes  a  bargain,  and  sells  a  bill  of  merchandise. 
In  an  action  for  these  goods,  is  it  a  good  defense  to  show 
that  the  representations  of  the  drummer  were  false  ?  The 
simple  answer  is,  that  the  drummer  was  not  authorized  to 
make  the  sale  and  did  not  pretend  to  make  it  What  he 
said,  therefore,  was  no  part  of  the  sale.  Or,  suppose  a 
party  has  a  piece  of  real  estate  to  sell,  and  applies  to  a 
broker  to  find  a  purchaser,  and  then  the  owner  himself 
makes  the  sale.  Is  he  liable  for  unauthorized  statements 
made  by  the  broker? 

.  IIL  The  agency  of  Russell  was  less  than  that  of  a  drum* 
mer.  Was  it  an  agency  at  all  7  A  drummer  has  regular 
employment  in  a  continuing  business.  Russell  had  no 
employment  He  was  under  no  obligation  whatever  to 
Coleman.  It  was  not  his  duty  to  make  any  effort  to  find 
a  purchaser.  He  was  not  employed  for  that  purpose.  It 
was  merely  a  matter  of  contract  Coleman  simply  said,  if 
you  find  me  a  purchaser  I  will  give  you  so  much.  Russell 
might  do  so  or  not  If  he  did,  he  would  accept  the  prop- 
osition of  Coleman.  He  would  complete  the  contract  on 
the  instant  There  would  be  no  other  employment  or 
agency,  whatever. 

TV.  If  Russell  made  false  representations  to  the  plain- 
tiflb,  he  did  so  upon  his  own  responsibility.    For  thes^ 
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representations,  if  the  plaintiffs  have  any  cause  of  action, 
it  is  against  Russell  and  not  against  Coleman.  This  does 
not  come  within  the  class  of  cases  where  a  party  has  been 
clothed  with  apparent  authority,  and  makes  representations 
which  were  not  in  fact  authorized.  In  this  case  the  plain- 
tiffs did  not  act  on  the  supposition  that  Russell  was  the 
agent  of  Coleman.  Russell  did  not  pretend  to  be  an  agent, 
and  th^  plaintiffs  did  not  receive  his  statements  as  such. 

V.  There  was  no  ratification  of  the  acts  of  Russell  by 
Coleman.  Coleman  was  not  informed  of  any  statements 
that  Russell  had  made,  and  did  not  know  that  he  had 
made  any.  The  payment  to  Russell  according  to  his  con- 
tract, was  therefore  no  ratification  of  what  he  had  done 
beyond  it.  The  receipt  of  the  J10,000  was  no  ratification 
of  any  act  of  Russell.  It  was  not  the  fruit  of  any  bargain 
he  had  made.  It  was  the  sum  owing  by  the  terms  of  the 
contract  made  by  Coleman  himself.  Non  constat^  he  might 
have  made  the  contract  even  if  Russell  had  not  introduced 
the  plaintiffs.  Had  Russell  made  the  contract  as  agent  for 
the  defendant,  the  reception  of  the  money  would  have 
been  a  ratification  of  what  Russell  had  done.  But  as  Rus- 
sell did  not  make  the  contract,  or  pretend  to  make  it,  the 
performance  of  the  contract,  by  either  party,  could  not  be 
a  ratification  of  an  act  by  a  stranger  foreign  to  the  contract 
(Oot/le  V.  City  of  Brooklyn,  53  Barb,  56.  Smith  v.  Tract/, 
36  N.  Y.  79.)  The  fact  that  Coleman,  at  a  time  subse- 
quent to  the  representations  by  Russell,  and  without 
knowing  that  they  had  been  made,  entered  into  a  contract 
with  the  plaintiffs,  was  no  ratification  of  the  representations. 

By  the  Courty  Talcott,  J.  This  is  an  action  for  fraud- 
ulent representations  alleged  to  have  been  made  by  the 
defendant,  on  the  sale  to  the  plaintiffs  of  the  defendant's 
interest  in  a  copartnership  engaged  in  the  manufacture 
and  sale  of  the  Spencer  fruit  jars.  In  addition  to  the  tes- 
timony concerning  the  statements  macje  by  the  defendant 
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at  the  time  of  the  sale,  the  plaintiffs  were  allowed,  agaiDst 
the  objection  and  exception  of  the  defendant,  to  give  in 
evidence  certain  representations  made  by  one  Kussell  to 
the  plaintiffs,  preliminarily  to  the  negotiation  between  the 
plaintiffs  and  the  defendant.  The  only  connection  be- 
tween the  defendant  and  Russell  in  reference  to  the  mat- 
ter, was,  that  the  defendant  had  previously  requested 
Russell  to  procure  a  purchaser  for  the  property  in  question, 
and  agreed,  in  case  he  did  so,  to  give  him  a  certain  por- 
tion of  the  purchase  money,  if  a  purchaser  was  found  at  a 
certain  price.  There  was  no  evidence  of  any  representa- 
tions by  the  defendant  to  Russell,  or  of  any  express  author- 
ity to  Russell  to  make  any  representations  or  statements, 
and  no  proof  of  any  knowledge  on  the  part  of  the  defend- 
ant that  any  representations  or  statements  had  been  made 
by  Russell ;  nor  was  there  any  authority  given  to  Russell 
to  make  a  sale  of  the  property. 

Under  these  circumstances,  we  think  the  representations 
made  by  Russell  were  not  admissible  in  evidence.  Russell 
was  not  clothed  with  any  real  or  apparent  authority  to 
make  any  representations  on  the  subject.  To  hold  that  a 
person  not  authorized  to  make  a  sale,  but  simply  to  ad- 
vertise the  property  for  sale,  and  procure  some  one  to 
negotiate  with  the  owner,  can  make  representations  or 
warranties  binding  upon  the  owner,  without  his  authority 
or  knowledge,  would  be  too  dangerous.  The  well  known 
office  of  such  an  agent  is  merely  to  initiate  a  negotiation, 
not  to  complete  one.  Thje  pai*ties  proposing  in  such  a 
case  to  purchase,  are  necessarily  referred  to  the  principal, 
for  the  actual  negotiation,  and  there  is  no  hardship  in 
requiring,  but  on  the  contrary,  common  prudence,  and 
justice  to  the  vendor,  would  seem  to  demand,  that  the 
purchaser  should  go  to  him  for  the  facts  which  are  to  in- 
fluence the  purchase.  There  was  no  ratification  of  any 
representations  made  by  Russell  in  this  case,  as  it  does 
not  appear  that  the  defendant  had  any  knowledge  of,  or 


620  CASES  IN  THE  SUPREME  COURT. 

Sigel  9.  Johns. 

teason  to  suppose  that  any  representations  had  been  made« 
We  think  the  case  is  within  the  principle  laid  down  in 
SmUh  V.  Traetf,  (36  N.  T.  79.) 

It  is  nrged  by  the  plaintiffs  that  the  testimony  on  this 
subject  was  immaterial,  inasmuch  as  it  is  claimed  that  the 
defendant  himself  was  proved  to  have  made  the  same  rep- 
resentations at  the  time  of  the  sale.  We  cannot  see,  how- 
ever, that  the  jury  may  not,  as  they  might  under  the  ruling 
of  the  court,  have  based  their  verdict  to  some  extent  on 
the  representations  claimed  to  have  been  made  by  Rusdell; 

A  new  trial  must  be  granted,  costs  to  abide  the  event 

[Fourth  Dbpabtmbett,  Gbsbbal  Tbbm,  at  Buffalo,  Febroaiy  6,  1871. 
MuUin,  P.  J.,  and  Johnmm  and  Takott^  Justices.] 


-♦••- 


John  C.  Sigel  vb.  Auousta  Johns,  impleaded,  &c. 

Wheiis  a  married  woman,  since  the  acts  of  the  legislature,  of  1860  and  186% 
concerning  the  rights  and  obligations  of  married  women  were  enacted,  being 
possessed  of  real  estate  as  her  separate  property,  bargains  and  sells  tho 
same,  and  joins  with  her  husband  in  a  deed  thereof,  which  contains  cove- 
nants of  seisin,  of  warranty,  and  against  incumbrances,  such  covenants  are 
binding  and  obligatory  upon  her,  so  Car  as  to  render  her  separate  property 
liable  for  their  non-performance. 

And  an  action  will  lie  against  her,  to  recover  damages  for  a  breach  of  the  cov- 
enant against  incumbrances,  in  the  same  manner  as  if  she  were  sole ;  the 
object  of  such  action  being  to  satisfy  the  plaintiff's  demand,  out  of  her  sep- 
arate estate. 

The  statute,  neither  by  its  language,  nor  its  fair  import,  requires  the  complaint^ 
in  such  an  action,  to  show  that  the  defendant  has  separate  property. 

The  effect  of  the  act  of  1860  is  that,  in  the  actions  provided  for,  the  defendant 
may,  though  married,  be  sued  and  prosecuted  precisely  as  if  she  were  a 
single  woman. 

But  this  constmctjon  does  not  extend  the  section  prescribing  the  obUgation 
by  means  of  the  covenant  beyond  its  ordinary  and  natural  import ;  for  it  can 
in  no  possible  event  render  the  liability  greater  than  that  declared  by  the 
statute ;  as  nothing  more  than  the  defendant's  separate  propeity  can  be 
taken  for  the  purpose  of  satisfying  the  judgment. 
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1 

APPEAL  from  an  order  made  at  a  Special  term,  over- 
ruliDg  demurrer  to  complaint 

Cory  ^  BoUeSy  for  the  appellant. 

Angel  ^  Finehj  for  the  respondent. 

By  the-  Courty  Danisls,  J.  The  complaint  in  this  caase 
shows  that  the  defendant  Augusta  A.  Johns  was  the  owner 
of  certain  real  estate  situated  in  Glean,  in  her  own  sep- 
arate right;  and  that  she,  together  with  her  hushand, 
executed  and  delivered  to  the  plaintiff  a  deed  of  convey* 
ance  of  the  same,  for  a  valuable  consideration.  That  such 
deed  contained  covenants  by  which  the  defendants  jointly, 
as  husband  and  wife,  covenanted  that  they  were  well  seised 
of  the  premises  conveyed,  free  and  clear  of  incumbrances, 
and  that  they  would  forever  warrant  and  defend  them  in 
the  quiet  and  peaceable  possession  of  the  plainti£^  his 
heirs  and  assigns,  against  any  person  whomsoever  law- 
fully claiming  the  same,  or  any  part  thereof.  And  that  at 
that  time  they  were  incumbered  by  a  mortgage  which  was 
afterwards  foreclosed,  and  on  which  the  premises  were 
subsequently  sold.  No  allegation  was  made  that  the  de- 
fendant Augusta  Johns  was  the  owner  of  any  separate 
estate  whatever,  beyond  the  premises  conveyed  to  the 
plaintifil  A  general  demand  of  judgment  was  made  for 
the  damages  sustained  by  the  plaintiff  by  means  of  the 
breach  of  the  covenants  in  question. 

The  defendant  Augusta  Johns  demurred  to  the  com- 
plaint, assigning  several  grounds  of  demurrer,  but  the  only 
one  relied  upon  was  that  which  averred  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  her.  The  special  term  gave  judgment  for  the 
plaintiff,  upon  the  demurrer,  and  the  defendant  Augusta 
Johns  appealed. 

The  deed  referred  to  in  the  complaint  was  executed  and 
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delivered  in  the  yefer  1866,  and  it  was  therefore  subject  to 
the  proviBions  of  the  statutes  enacted  by  the  legislature, 
concerning  the  rights  and  obligations  of  married  women, 
in  the  years  1860  and  1862.  « By  the  first  of  these  statutes 
it  was  provided  that  any  married  woman  possessed  of  real 
estate  as  her  separate  property,  might  bargain,  sell  and 
convey  it,  and  enter  into  such  covenant  or  covenants  for 
title  as  are  usual  in  conveyances  of  real  estate,  which  cov- 
enants should  be  obligatory  to  bind  her  separate  property 
in  case  the  same  or  any  of  them  be  broken.  (4  N,  T. 
Stat,  at  Large,.  516,  §  3.)  Under  this  provision  the  cov- 
enants contained  in  this  deed  were  binding  and  obligatory 
upon  the  defendant  Augusta  Johns,  even  though  she  was 
a  married  woman,  so  far  as  to  render  her  separate  property 
liable  for  their  non-performance.  And  by  the  next  sec- 
tion of  the  statute  it  was  further  provided  that  in  all  mat- 
ters relating  to  the  separate  property  of  a  married  woman, 
she  may  sue  and  be  sued  in  the  same  manner  as  if  she 
were  sole.     (Id,  §  7.) 

There  can  be  no  doubt  but  that  a  single  female  could 
be  sued  in  a  common  action  at  law  upon  such  a  covenant ; 
and  as  that  is  the  case,  there  can  be  as  little  room  for 
doubt,  under  this  provision  of  the  statute,  but  that  a  mar- 
ried woman  may  in  such  a  case  be  sued  in  the  same  man- 
ner. The  legislature  have  prescribed  that  as  the  law,  in 
clear  and  express  terms.  The  subject  of  the  suit  is  a 
matter  relating  to  the  separate  property  of  the  defendant 
as  a  married  woman.  It  is  to  effect  satisfaction  of  the 
plaintiff's  demand  out  of  such  property  that  the  action  is 
brought ;  and  for  that  reason  it  is  within  the  clear  signifi- 
cation of  the  terms  made  use  of  in  the  section  last  referred 
to.  This  statute,  neither  by  its  language  nor  its  fair  im- 
port, requires  the  complaint  to  show  that  the  defendant 
has  separate  property ;  for  no  such  fact  could  be  required 
to  bo  alleged  in  an  action  upon  a  similar  covenant  against 
a  single  woman.    And  in  the  cases  provided  for,  the  action 
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may  be  brought  in  the  same  manner  as  though  it  was 
against  a  sole  and  unmarried  female ;  and  that  would  not 
be  done  if  the  allegation  were  required  that  the  defendant 
had  separate  property.  Thd  effect  of  the  statute  is,  that 
in  the  actions  provided  for,  the  defendant  may,  though 
married,  be  sued  and  prosecuted  precisely  as  if  she  were 
a  single  female.  {Barton  v.  Beer^  35  Barb.  79.)  This  con- 
struction does  not  extend  the  section  prescribing  the  obli- 
gation  by  means  of  the  covenant  beyond  its  ordinary  and 
natural  import;  for  it  can  in  no  possible  event  render 
the  liability  greater  than  that  declared  by  the  statute ;  as 
nothing  more  than  the  defendant's  separate  property  can 
be  taken  for  the  purpose  of  satisfying  the  judgment. 

K  any  doubt  could  exist  as  to  the  propriety  of  this  con- 
struction, it  would  be  removed  by  the  last  section  of  the 
act  of  1862 ;  for  that  provides  that  a  married  woman  may 
be  sued  in  any  of  the  courts  of  this  State,  and  whenever 
judgment  shall  be  recovered  against  her,  it  may  be  en- 
forced by  execution  against  her  sole  and  separate  estate, 
in  the  same  manner  as  if  she  were  sole.  (4  Gen.  Statutes 
N.  T.  517,  §  7.)  This  section  is  even  broader  than  section 
seven  of  the  act  of  1860,  in  this  respect ;  because  it  has 
provided  for  the  sale  of  her  property  by  means  of  legal 
process,  in  cases  where  she  may  have  rendered  herself 
liable  to  an  action,  in  the  same  manner  as  if  she  were  sole. 
This  liability  may  be  enforced  in  any  of  the  courts  in  this 
State,  which  could  not  be  the  case  if  only  equitable  ac- 
tions could  be  maintained  against  her  for  the  purpose  of 
satisfying  demands  out  of  her  separate  property.  The 
provisions  contained  in  the  Code,  relating  to  suits  against 
married  women,  were  enacted  in  the  same  spirit;  for  they 
contemplate  the  recovery  of  damages  against  her,  and 
provide  for  their  collection,  with  costs,  by  means  of  pro- 
cess by  execution  for  the  levy  and  sale  of  her  separate 
property.     (Oodey  §  274 ;  subd.  4,  §  287.) 

In  very  many  respects  the  legislature  have  conferred 
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upon  married  women  the  capacity,  powers  and  privileges 
of  single  females ;  and  so  far  as  that  has  been  done,  it 
seems  to  have  been  the  policy  of  the  laws  to  subject  them 
to  a  corresponding  degree  o5  legal  as  well  as  equitable 
liability.  There  was  no  good  reason  why  that  should  not 
have  been  the  case.  Her  own  adequate  protection,  as  well 
as  the  rights  of  persons  dealing  with  her  under  her  en- 
larged legal  capacity,  required  that  it  should  be  done. 
There  would  have  been  no  reason  or  justice,  whatever,  in 
conferring  upon  a  married  woman  the  legal  powers  and 
privileges  of  a  single  female,  and  at  the  same  time  with- 
holding from  those  who  acquired  rights  against  her,  by 
means  of  the  use  and  enjoyment  of  those  powers  and 
privileges,  all  legal  means  of  redress.  The  latter  were  as 
essential  for  the  protection  of  persons  dealing  with  her, 
as  the  former  were  for  her  own  prosperity  and  profit 

Under  the  statrftes  referred  to,  the  complaint  in  this 
cause  did  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant,  and  the  order  appealed  from 
should  therefore  be  affirmed,  with  costs. 

Order  affirmed. 

[Erie  Oenibal  TebM|  November  21,  1870.    Marvm,  DmieU  and  Tototty 
Justicefl.] 
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Gbobge  H.  Bennett  vs.  Hugh  McGttirb,  Martin  Arm- 

STRONG  and  Bridget  McGuire. 

A  jadgment  creditor,  after  institaUng  proceedlogs  supplementary  to  execution, 
against  his  debtor,  may  abandon  such  proceedings,  and  commence  an  action, 
in  his  own  name,  to  set  aside  assignments  of  a  bond  and  mortgage,  by  the 
debtor  and  his  assignee,  as  without  consideration  and  fraudulent  and  void  as 
to  him,  instead  of  proceeding  in  the  name  of  a  receiver  appointed  under  sec- 
tion 299  of  the  Code. 

Conceding  that  where  a  receiver  has  been  actually  appointed,  the  action  should 
be  brought  by  him,  such  is  not  the  rule  in  all  cases.  The  principle  author- 
izing a  receiver  to  sue  in  certain  cases,  is  not  in  the  way  of  an  action  by  a 
judgment  creditor,  in  the  nature  of  a  creditor's  bill,  for  the  purpose  of  having 
an  assignment  or  other  disposition  of  property  by  the  debtor  declared  fraud- 
ulent, and  the  property  applied  to  the  satisfaction  of  the  judgment. 

M.,  a  debtor  of  the  plaintiff,  who  was  insolvent,  owing  debts  to  various  persons, 
assigned  a  bond  and  mortgage  owned  by  him,  to  A.  without  consideration, 
by  an  instrument  expressing  the  nominal  consideration  of  one  dollar,  and  A., 
on  the  same  day,  and  for  the  same  consideration  and  no  other,  assigned  such 
securities  to  M.'s  wife ;  the  assignees  receiving  such  transfers  without  paying 
or  securing,  or  becoming  liable  to  pay,  therefor,  any  consideration  whatever. 
Held  that  a  firaudulent  intent  on  the  part  of  M.  to  prevent  the  plaintiff  from 
collecting  his  demand,  might  be  presumed;  and  that  it  might  be  fairly 
inferred,  from  the  ikcts  and  circumstances,  that  A.  and  the  wife  of  M.  had 
full  knowledge  of  such  fraudulent  intent. 

Even  if  it  be  conceded  that  in  some  cases  fraud  will  not  be  inferred  fi*om  the 
want  of  consideration,  alone,  yet  the  question  of  fhtudulent  intent  is  a  ques- 
tion of  teyci;  and  where  there  is  sufficient  evidence  to  sustain  a  finding  of 
fraudulent  mtent,  it  cannot  be  disturbed. 

Where  fraudulent  assignments  made  by  a  judgment  debtor  are  obstacles  in 
the  way  of  a  creditor's  collecting  his  demand,  all  who  have  participated  in 
creating  them  are  properly  made  parties  to  an  action  to  set  the  assignment 
aside. 

Where  improper  testimony  is  admitted,  which  may  have  influenced  the  mind 
of  the  judge,  before  whom  an  action  is  tried,  the  judgment  cannot  stand. 

In  an  action  against  a  judgment  debtor  and  his  assignee,  to  set  aside  assign- 
ments of  securities  made  by  him  in  fraud  of  creditors,  the  testimony  of  the 
debtor,  taken  upon  his  examination  in  proceedings  supplementary  to  execu- 
tion on  the  plaintiff's  judgment,  is  inadmissible  as  against  the  assignee,  and 
the  wife  of  the  debtor,  who  has  taken  a  subsequent  assignment  of  the  securi- 
ties, ttom  such  assignee. 

Vol.  LVni.  40 
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THE  action  was  brought  to  set  aside  two  asBignments  of 
a  bond  and  mortgage  as  fraudulent,  and  was  tried  at  a 
special  term  in  Saratoga  county,  before  Justice  Bookbs, 
without  a  jury,  in  January,  1871.  It  appeared  upon  the 
trial  that  the  defendant  Hugh  McGuire,  at  the  commence- 
ment of  the  year  1870,  and  while  owning  and  living  upon 
a  certain  farm,  situated  in  the  county  of  Saratoga,  became 
indebted  to  the  plaintiff.  That  on  the  4th  day  of  May, 
1870,  the  plaintiff  recovered  a  judgment  upon  said 
claim,  against  said  Hugh,  for  the  sum  of  $203.10  damages 
and  costs,  before  a  justice  of  the  peace  in  said  county. 
That  on  the  11th  day  of  May,  1870,  a  transcript  of  said 
judgment  was  duly  filed,  with  the  clerk  of  the  proper 
county ;  an  execution  issued  to  the  sheriff  of  the  county 
in  which  said  Hugh  resided,  and  by  said  sheriff  duly  re- 
turned wholly  unsatisfied.  That  on  the  24th  day  of  said 
May,  said  Hugh  was  duly  examined  pursuant  to  section 
292  of  the  Code.  That  on  the  30th  day  of  said  May,  the 
defendant  Martin  Armstrong  was  duly  examined  in  said 
proceedings,  pursuant  to  section  294  of  the  Code.  That 
no  receiver  in  said  proceedings  has  been  appointed.  That 
on  the  18th  day  of  April,  1870,  and  after  the  plaintiff's 
debt  had  accrued^  the  defendant  Hugh  was  the  owner  and 
possessor  of  a  certain  bond  and  mortgage  of  the  value  of 
$1000,  executed  by  John  Burke  and  wife,  which  mortgage 
was  a  valid  lien  upon  said  farm,  That  on  said  18th  day 
of  April,  the  defendant  Hugh  assigned  and  transferred 
said  bond  and  mortgage  to  the  defendant  Martin  Arm- 
strong, without  consideration,  by  an  instrument  in  writing, 
with  the  nominal  consideration  of  one  dollar  expressed 
therein,  without  any  covenants  or  agreement  to  pay  any 
sum  whatever.  That  at  the  same  time,  and  for  the  same 
consideration  mentioned,  and  no  other,  said  Martin  Arm- 
strong assigned  and  transferred  said  bond  and  mortgage 
to  the  defendant  Bridget  McQuire,  the  wife  of  said  Hugh. 
That  at  the  time  of  said  transfers  said  Hugh  was  insolvent. 
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and  had  no  other  property  whatever,  and  was  indebted  to 
various  persons,  in  divers  sums.  That  said  indebtedness 
or  judgment  of  the  plaintiff  against  said  Hugh,  still  re- 
mains unpaid,  and  in  consequence  of  the  aforesaid  assign- 
ments of  said  bond  and  mortgage,  the  plaintiff  has  been 
unable  to  collect  the  same.  Upon  the  trial  a  motion  was 
made  by  the  defendants  for  a  nonsuit,  and  objections  made 
to  the  admission  of  testimony,  and  overruled ;  which  are 
stated  sufficiently  in  the  opinion.  The  judge  found  that 
said  transfers  of  the  bond  and  mortgage  were  made  by  the 
defendants  without  consideration,  and  for  the  purpose  of 
defrauding  the  creditors  of  said  Hugh,  in  the  enforcement 
and  collection  of  their  debts ;  that  they  did  have  that  effect, 
and  each  of  them  was  and  is  fraudulent  and  void  as  to 
said  creditors ;  and  that  the  plaintiff  was  entitled  to  have 
his  judgment  satisfied  from  said  bond  and  mortgage,  with 
costs ;  and  he  directed  the  appointment  of  a  receiver  to 
collect  the  same.  Judgment  was  entered.  The  defend- 
ants appealed  from  the  judgment,  to  the  general  term. 

J.  W.  Eighmy^  for  the  appellants. 

L  The  court  erred  in  denying  the  motion  for  a  nonsuit 
This  action  should  have  been  brought  in  the  name  of  a 
receiver,  in  pursuance  of  section  299  of  the  Code,  and  not 
in  the  name  of  the  judgment  creditor.  Section  299  reads 
as  follows:  "If  it  appear  that  a  person  or  corporation, 
alleged  to  have  property  of  the  judgment  debtor  or  in- 
debted to  him,  claims  an  interest  in  the  property  adverse 
to  him,  or  denies  the  debt,  such  interest  or  debt  shall  be 
recoverable  only  in  an  action  against  such  person  or  cor- 
poration, by  the  receiver,"  &c.  The  defendants  Armstrong 
and  Bridget  are  such  persons,  denominated  in  this  section. 
Bridget  purchased  the  mortgage  and  now  claims  to  hold 
it  adverse  to  Hugh,  and  it  so  appeared  upon  the  examina- 
tion in  said  proceeding,  or  there  would  be  no  occasion  for 
this  suit    Then  the  whole  subject  came  under  section  299, 
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and  an  action  to  set  aside  the  assigDmeDts  should  have 
been  brought  in  the  name  of  a  receiver.  (Edmanstan  v. 
McLoud,  19  Barb.  357.  Rodman  v,  Henry,  17  N.  Y.  484 
Hammond  v.  H.  B.  L  ^  M.  Co,,  20  Barb.  383.  Locke  v. 
MabbeU,  2  KeyeSy  467.  Sherwood  v.  Buffalo  B.  B.  Go,,  12 
if(W.  Pr.  136.  Oatlin  v.  Doughty,  id,  467.  r«Her  v.  £an- 
daW,  40  Barb,  242.  Coming  v.  Tooker,  5  How.  Pr.  16. 
Ooodyear  v.  -Beft*,  7  w?.  187.  {7ro«n«e  v.  Whipple,  34  tdL 
333.)  These  cases  are  all  in  point,  and  have  never  been 
overruled.  Section  299  is  a  wise  provision,  and  becomes 
necessary,  in  a  case  like  this,  for  the  protection  of  a  third 
party  who  may  have  purchased  a  chattel.  Suppose  there 
are  a  dozen  creditors  of  the  defendant  Hugh  McGuier; 
he  has  sold  his  mortgage,  and  his  wife,  Bridget,  has  be- 
come  a  bona  fide  holder  and  owner  for  value,  but  all  these 
creditors  wish  to  test  the  validity  of  her  title.  If  the 
plaintiff  can  maintain  this  action,  then  each  of  the  credit> 
ors  can  do  •the  same,  and  there  would  be  a  dozen  suits 
against  Bridget,  involving  her  in  a  great  mass  of  trouble* 
some  and  expensive  litigation.  It  has  been  the  intention 
of  the  law  makers  to  protect  parties  and  relieve  them 
from  troublesome  and  vexatious  law  suits,  and  such  was 
the  intention  of  section  299.  It  has  been  settled  that 
there  can  be  but  one  receiver.  He  is  a  trustee  for  all  the 
creditors,  in  l!heir  order,  and  any  question  as  to  the  validity 
of  a  transfer  must  necessarily  be  settled  by  one  suit^  and 
for  the  benefit  of  all  the  creditors.  If  this  action  can  be 
maintained  in  the  name  of  the  judgment  creditors,  it  in 
fact  gives  the  creditor  the  right  to  try  the  question  twice. 
If  he  was  beaten  upon  this  trial  he  could  bring  another 
action  in  the  name  of  a  receiver  appointed  in  said  pro- 
ceeding. A  receiver  can  bring  an  action  like  this,  {Sey- 
mour  V.  Wilson,  15  How.  366 ;  10  Abb.  197,)  and  this  action 
would  be  no  bar.  The  legislature  saw  the  danger  of  this^ 
and  adopted  section  299  to  apply  in  a  case  like  this ;  and 
where  will  it  apply  if  not  in  this  case  7    In  the  case  of 
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JEdmanstan  v.  McLoudy  (iupraj)  Welles,  J.,  says,  **that 
these  provisions  of  the  Code,  iu  relation  to  proceedings 
supplementary  to  execution,  were  intended  to  be  complete, 
and  to  aflford  a  judgment  creditor  instituting  proceedings 
under  them  the  full  benefit,  and  to  put  him  in  possession 
of  all  his  rights,"  &c.  And  again  he  says,  in  the  same  case, 
^^  An  action  by  the  receiver  would  be  in  substance  a  con* 
tinuation  of  the  proceedings,  or  at  least  the  carrying  out  of 
these  proceedings  under  the  provisions  of  the  Code."  The 
counsel  for  the  plaintiff  admits  that  if  a  receiver  had  been  ap- 
pointed in  said  proceeding,  then  the  action  should  have  been 
brought  in  the  name  of  such  receiver.  It  does  not  appear 
whether  there  was  or  was  not  a  receiver  appointed,  and  this 
court  cannot  presume  that  there  was  not  a  receiver,  any  more 
than  that  there  was.  Again,  the  counsel  for  the  plaintiff 
urges  that  the  former  creditor's  suit  was  not  repealed  by 
the  Code.  This  may  be  so.  The  creditor  may  still  have 
that  right  of  action  to  remove  any  obstruction  between 
him  and  the  debtor's  property,  on  the  return  of  an  execu- 
tion unsatisfied;  but  the  practice  is  well  settled  that 
where  a  party  places  himself  under  the  provisions  of  the 
Code,  and  there  attempts  to  recover  his  rights,  he  is  estop- 
ped from  abandoning  them  and  going  back  to  some  other 
form  and  practice.  But  as  to  this  question,  Bockbs,  J. 
says,  in  20  Barb.  383,  ^'  Section  299  of  the  Code  applies  to 
those  cases  only  where  proceedings  supplementary  to 
execution  have  been  instituted  under  chapter  2,  title  9 
thereof."  {Qoodyear  v.  BetUj  7  JBTow.  Pr,  187.)  Miller, 
J.,  in  the  case  of  Teller  v.  Randall^  (40  Barb.  242 ;)  Denio, 
Ch.  J.,  in  the  case  of  Loche  v.  Mabbett^  (2  KeyeB^  ^10  ^i^d 
Miller,  J.,  in  the  case  of  Groume  v.  WhippUy  (34  How.  Pr. 
333,)  all  say  that  where  property  is  discovered,  upon  the 
examination  in  proceeding  supplementary  to  execution, 
in  the  hands  of  some  person  who  claims  to  own  it,  the 
proper  course  to  be  pursued  is  to  appoint  a  receiver  and 
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bring  an  action  in  the  name  of  the  receiver  to  test  the 
validity  of  the  claim. 

There  is  no  authority  in  the  books  that  holds  that  a 
creditor  can  bring  this  action  at  any  time  before  the  re- 
ceiver is  appointed,  which  seems  to  be  the  theory  of  the 
counsel  for  the  plaintifi*.  But  all  the  decisions  that  bear 
on  this  question  are  to  the  effect  that  where  proceedings 
supplementary  to  execution  are  commenced,  then  the  ac- 
tion, like  this,  should  be  in  the  name  of  a  receiver. 

The  Supreme  Court  will  not  interfere  in  this  matter. 
The  plaintiff  has  a  proceeding  pending  in  the  county 
court^  in  which  all  these  defendants  are  parties,  for  the 
same  subject  matter.  I  think  the  law  will  not  permit  the 
plaintiff  to  proceed  in  both  the  county  and  Supreme 
Court  at  the  same  time.  He  must  elect  which  he  will 
proceed  in;  and  having  chosen  the  proceeding  supple- 
mentary to  execution,  in  the  county  court,  which  is  ample 
to  recover  all  his  rights,  he  must  proceed  therein ;  and  this 
court  will  not  take  cognizance  of  the  matter  until  he  has 
exhausted  his  remedy  there,  and  only  then  in  an  action  in 
the  name  of  a  receiver.  It  is  not  necessary  to  have  the 
aid  of  this  court  until  after  a  receiver  is  appointed.  When 
there  is  some  obstruction  between  such  receiver  and  the 
debtor's  property,  which  can  only  be  removed  by  an  action, 
the  proceeding  in  the  county  court  is  in  the  nature  of  a 
bar  to  this  action. 

It  is  submitted  that  the  learned  judge  did  not  properly 
consider  this  question  when  presented,  and  that  this  court 
will,  as  in  the  case  of  JEdmonston  v.  McLovdj  (19  Barb, 
357,)  grant  the  nonsuit  asked  for,  and  order  judgment  ab- 
solutely for  the  defendants. 

n.  The  court  erred  in  allowing  the  plaintiff  to  testify 
and  give  evidence  against  Armstrong  and  Bridget  Mc- 
Guire.  It  was  alleged  in  the  complaint,  and  denied  in 
the  answer,  that  Hugh  McGuire  was  insolvent.  It  be- 
came necessary  for  th«  plaintiff  to  prove  this^  as  against 
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Armstrong  and  Bridget,  or  Bridget's  title  would  be  valid. 
If  Hugh  was  solvent  on  the  day  when  he  assigned  the 
mortgage — and  the  presumption  is  that  he  was — ^then 
the  plaintiff's  claim  was  good,  and  he  was  not  injured 
by  the  assignment  being  made,  and  the  plaintiff  would 
have  no  right  of  action  against  either  Armstrong  or 
Bridget.  The  question  calls  for  what  Hugh  said  when 
being  examined,  six  weeks  after  making  the  assignment, 
and  when  not  in  the  presence  of  either  of  the  defend- 
ants. Anything  that  Hugh  said  subsequent  to  the  time 
of  making  the  assignment  would  not  be  competent  against 
the  assignee,  for  the  purpose  of  impeaching  and  declaring 
void  the  assignee's  title.  It  would  not  be  competent  even 
if  the  assignee  was  present ;  for  how  could  the  assignee  be 
responsible,  or  afi'ected  by  what  the  assignor  might  say 
after  the  transaction  was  completed.  But  Armstrong  and 
Bridget  were  not  present,  and  what  he  said  is  not  admis- 
sible. (Gillespie  v.  Walker^  56  Barb.  185.)  It  was  not  the 
best  evidence.  The  best  evidence  would  be  from  Hugh. 
He  should  have  been  called  upon,  and  asked  what  property 
he  had  on  the  day  he  assigned  the  mortgage ;  and  then  the 
inquiry  should  have  been  confined  to  the  time  when  the 
assignment  was  made,  because  he  might  have  been  solv- 
ent on  that  day,  and  the  plaintiff's  claim  abundantly  good, 
independent  of  the  mortgage,  and  became  insolvent  by 
the  time  he  was  speaking,  or  even  before  any  judgment 
was  obtained  against  him.  If  such  was  the  case,  it  was 
not  a  fraudulent  transaction  against  the  plaintiff.  It  was 
not  the  best  evidence;  it  was  hearsay  and  secondary. 
If  the  examination  of  Hugh,  referred  to,  had  been  pro- 
duced and  offered,  it  would  not  be  admissible  against 
Armstrong  or  Bridget  {CHUespie  v.  Walker^  supra,)  Bridget 
is  the  only  party  in  interest ;  she  is  defending  her  title. 
Hugh  and  Armstrong  have  but  little  interest,  except  to 
save  themselves  from  costs.  She  has  purchased  the  mort- 
gage and  paid  for  it^  and  has  a  right  to  insist  on  a  strict 
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adherence  to  the  rule.  The  declarations  of  an  aseignor, 
made  long  subsequent  to  the  assignment,  and  when  not  in 
the  presence  of  the  assignee,  should  not  be  admitted  for 
the  purpose  of  taking  away  the  assignee's  title.  All  the 
evidence  given  by  the  plaintiff  was  improper ;  and  for  this 
error  the  judgment  should  be  reversed. 

m.  The  court  erred  in  denying  the  motion  for  a  non- 
suit, and  also  in  finding  and  reporting  that  the  assign* 
ments  were  made  for  the  purpose  of  hindering,  delaying 
and  defrauding  the  plaintiff  in  the  collection  .of  his  debt 
It  is  well  settled  that  a  fraud  cannot  be  presumed;  it 
must  be  proved.  There  is  no  evidence  which  will  sustain 
a  court  or  jury  in  finding  that  there  was  a  fraud  in  this 
transaction.  John  Burke  and  wife  gave  to  Hugh  Mc- 
Ouire  a  bond  and  mortgage,  and  Hugh  assigaed  the  same 
to  Martin  Armstrong,  and  Armstrong^assigned  to  Bridget 
There  was  only  a  consideration  of  one  dollar  mentioned, 
but  that  does  not  make  it  a  fraud  on  its  face.  If  there 
had  been  no  consideration  mentioned,  it  would  be  a 
valid  assignment,  because  it  is  under  seal.  It  was  not 
admitted  that  only  a  consideration  of  one  dollar  was  paid^ 
but  that  is  the  amount  expressed  in  its  face.  The  assignee 
paid  full  value  for  the  mortgage,  but  for  some  cause 
the  assignment  was  thus  drawn.  It  is  a  common  occur* 
rence  to  so  draw  an  assignment,  or  even  to  draw  one 
without  mentioning  any  consideration.  It  is  not  shown 
that  either  Armstrong  or  Bridget  knew  that  Hugh  was 
insolvent,  or  that  he  owed  any  debts,  or  that  they  did  not 
pay  the  full  value  of  the  mortagage.  There  is  no  evi- 
dence of  the  value  of  the  mortgage.  There  is  no  evidence 
of  fraud.  The  burden  of  showing  all  this  was  upon  the 
plaintiff,  and  it  must  be  shown  in  order  to  maintain  the 
action.  Fraud  in  a  conveyance  will  not  be  inferred  from 
the  want  of  consideration ;  but  the  burden  of  proving  the 
intent  is  upon  the  creditor  who  impeaches  the  conveyance. 
(Loeschigk  v.  Edtfield,  5  Bobt.  26.     Auburn  Exeh.  Bank  v. 
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Fitch,  48  Barb.  344  ffolmes  v.  Olarky  Id  237.  Dygert  v. 
RemetBchnidery  32  N.  Y.  629.  Carpenter  v.  Muren,  42  Barb, 
300.  Waterbury  v.  Sturtevant^  18  TTend.  35^-365.  5a*€r 
V.  GiZmow,  52  JJar}.  26.  18  Wend.  553.  1  £ar5.  Gh.  220.) 
There  was  no  judgment  against  Hugh  when  he  made  the 
assignment,  and  it  is  not  shown  that  he  was  insolvent,  or 
anything  by  which  Armstrong  or  Bridget  should  have  been 
put  on  their  guard.  Hugh  then  had  a  right  to  sell  his  prop* 
erty  and  give  such  an  assignment  as  the  purchaser  desired* 

BatcheUer  &  SiU,  for  the  respondent 

L  The  action  was  properly  brought  in  the  name  of  the 
plaintifi^  no  receiver  having  been  appointed.  {Ca(lmY» 
Doughty  J 12  How.  428.  Hammond  v.  Hudson  Biu.  Iron  Co. 
20  Barb.  378.) 

n.  The  fraudulent  intention  of  all  the  defendants  was 
fully  shown.  The  defendants  Armstrong  and  Bridget, 
receiving  the  transfers  of  the  bond  and  mortgage  in  ques- 
tion, without  actually  paying,  securing  or  becoming  bound 
to  pay  any  consideration  therefor,  they  are  presumed  to 
have  knowledge  of  the  fraudulent  intent  of  the  defendant 
Hugh.  ( Wood  V.  Hunty  38  Barb.  302.  Newman  v.  OordeU^ 
43  id.  448.)  There  being  no  denial  of  the  fraudulent  in* 
tention  of  the  defendants,  by  them  on  the  trial,  when  they 
had  an  opportunity  to  deny,  the  plaintiff's  presumptive 
evidence  of  such  intention  thereby  becomes  conclusive. 
The  transfers  of  the  bond  and  mortgage  was  but  the  gift 
of  an  insolvent  party  to  his  wife,  leaving  his  debts  unpaid. 

IV.  The  plaintiff's  evidence  of  Hugh's  statements  in  the 
supplementary  proceedings  was  properly  received.  Where 
fraud  against  creditors  is  alleged,  the  declarations  of  the 
debtor  and  all  others  concerned  in  the  fraud  are  admis- 
sible. (Woodhouse  v.  Jones,  5  N.  T.  Leg.  Obs.  20.)  The 
same  principle  does  not  apply  to  this  case  that  applies  in 
the  case  of  a  bona  fide  transfer  of  a  demand  for  a  valuable 
consideration,  without  fraud. 
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By  the  Oourty  Miller,  P.  J.  This  action  was  brought  by 
a  judgment  creditor  of  the  defendant  Hugh  McQuire,  to 
set  aside  an  assignment  of  a  bond  and  mortgage  belong- 
ing to  said  defendant  McGuire,  and  by  him  assigned  to 
the  defendant  Armstrong,  and  by  said  Armstrong  assigned 
to  the  wife  of  McGuire,  who  is  also  made  a  defendant 
It  is  based  upon  the  ground  that  the  assignment  was  with- 
out consideration,  and  was  fraudulent  and  void  as  to  the 
plaintiff. 

It  is  insisted  by  the  defendants'  counsel  that  the  action 
should  have  been  brought  in  the  name  of  a  receiver,  under 
section  299  of  the  Code,  and  not  in  the  name  of  -a  judg- 
ment creditor;  and  that  the  court  erred  in  denying  the 
motion  made  for  a  nonsuit  upon  this  ground.  While  it  is 
not  denied  that  a  creditor  may  maintain  such  an  action  on 
the  return  of  an  execution  unsatisfied,  it  is  claimed  that 
where  a  party  institutes  proceedings  under  the  provisions 
of  the  Code,  he  is  estopped  from  abandoning  them  and 
bringing  an  action  individually,  and  can  only  proceed 
through  the  instrumentality  of  a  receiver  appointed  under 
the  proceedings.  Conceding  that  this  may  be  the  case 
where  a  receiver  has  been  actually  appointed,  I  think  that 
such  is  not  the  rule  in  all  cases.  The  authorities  hold  that 
where  it  appears  in  proceedings  supplementary  to  execu- 
tion, that  property  of  a  judgment  debtor  is  in  the  hands  of 
a  third  person,  who  claims  title,  the  judge  cannot  try  the 
question  of  title  summarily,  but  a  receiver  must  be  ap- 
pointed to  bring  an  action  for  that  purpose.  (Rodman  v. 
Eenry,  17  N.  Y,  484.  TeUer  v.  Randall,  40  Barb.  242.)  So 
also  an  action  to  recover  a  debt  due  the  judgment  debtor 
from  a  third  person  must  be  brought  by  a  receiver  ap- 
pointed under  the  provisions  of  the  Code.  {Sherwood  v. 
Buffalo  R,  R.  Co. J 12  How,  Pr.  136.  Udmonston  v.  McLoudj 
19  Barl.  357.  OrounBe  v.  Whipple,  34  How,  333.)  The 
doctrine  held  in  these  cases  is  not  in  the  way  of  an  action 
in  the  nature  of  a  creditor's  bill  for  the  purpose  of  having 
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an  assignment  or  other  disposition  of  property  by  a  judg- 
ment debtor  declared  fraudulent  and  the  property  applied 
to  the  satisfaction  of  the  judgment.  {See  Ooodyear  v. 
Betts^  7  Haw.  187.)  The  right  of  a  judgment  creditor  to 
maintain  an  action  of%the  character  of  the  one  at  bar  has 
been  repeatedly  held.  In  Gatlin  v.  Doughty ^  (12  How.  457,) 
it  was  decided  that  the  former  action  by  judgment  credit- 
or's bill  is  still  in  force,  and  may  be  resorted  to  after  ex- 
ecution returned  unsatisfied  in  whole  or  in  part  In  Oere 
y.  Dibble^  (17  How.  31,)  it  was  held  that  a  creditor's  suit  can 
be  maintained  by  judgment  creditors  on  their  own  account, 
iifter  a  receiver  has  been  appointed  in  supplementary  pro- 
ceedings, to  set  aside  as  fraudulent,  and  declare  void,  a 
mortgage  previously  given  by  the  judgment  debtor,  upon 
his  real  estate,  &c.,  where  the  judgments  were  a  lien  prior 
to  the  appointment  of  a  receiver.  In  Hammond  v.  The 
Hudson  Biver  Iron  and  Machine  Oo.,  (20  Barb.  378,)  it  was 
held  that  an  action  will  lie  to  reach  property  and  efiTects  in 
the  hands  of  parties  who,  it  is  alleged,  have  fraudulently 
received  the  same  from  the  judgment  debtors,  and  un- 
justly assert  a  claim  thereto  against  the  plaintiff's  judg- 
ment and  execution.  The  remark  of  the  learned  judge 
who  wrote  the  opinion  in  the  last  case  cited — ^that  the 
Code  applies  to  those  cases  9nly  where  proceedings  have 
been  instituted — upon  which  some  stress  is  laid,  is  un- 
doubtedly true,  and  applies  where  a  receiver  has  been  ap- 
pointed ;  and  although  it  has  been  held  that  a  receiver 
can  maintain  an  action  to  set  aside  a  fraudulent  assign- 
ment, {Porter  v.  Williams^  5  Seld.  148,)  yet,  as  was  said  in 
Oere  v.  Dibble^  (supray)  "  it  was  not  decided  that  a  judg- 
ment creditor  could  not,  after  the  appointment  of  the 
receiver;"  certainly  not,  that  no  action  could  be  main- 
tained where  a  receiver  had  not  been  appointed,  as  is  the 
fact  in  the  case  at  bar. 
It  is  plain,  I  think,  that  the  action  was  properly  brought 
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in  the  plaintiff's  name,  and  there  is  no  force  in  the  objec- 
tion taken. 

The  court  committed  no  error  in  holding  that  the 
assignments  were  made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  the  plaintiff  in  the  collection  of  his 
debt  It  appeared  that  the  defendants  Armstrong  and 
Bridget  McGuire,  the  wife  of  the  judgment  debtor,  received 
the  transfers  of  the  bond  and  mortgage  in  question  upon 
the  same  day,  without  paying  or  securing,  or  becoming 
liable  to  pay,  therefor,  any  consideration  whatever.  These 
were  circumstances  in  connection  with  the  fact  that  the 
transfer  was  formally  passed  to  the  wife,  and  that  there  was 
no  proof  to  rebut  the  presumption  of  fraudulent  intention, 
when  the  defendants  had  full  opportunity  to  present  it,  from 
which  a  fraudulent  intent  might  be  presumed;  and  it 
might  fairly  be  inferred  by  the  judge,  from  the  facts  and 
circumstances,  that  Armstrong  and  the  judgment  debtor's 
wife  had  full  knowledge  of  the  fraudulent  intent  to  pre- 
vent the  creditor  from  collecting  his  demand.  (  Wood  v. 
Eura,  38  Barb.  302.  Newman  v.  GordeU,  43  id.  448.)  It 
was  quite  evident  that  the  bond  and  mortgage  was  a  gift 
from  the  judgment  debtor  to  his  wife,  after  he  had  become 
insolvent,  and  while  he  had  debts  unpaid ;  and  the  evi- 
dence presented  a  question  of  fact  as  to  the  intent,  from 
which  only  one  inference  could  be  drawn  by  the  court 
Even  if  it  be  conceded  that  in  some  cases  fraud  will  not 
be  inferred  from  the  want  of  consideration  alone,  yet  the 
question  of  fraudulent  intent  is  a  question  of  fact  {Dygert 
V.  JRemerschnidery  32  N.  T.  629.)  And  where  there  is 
sufficient  evidence  to  sustain  the  finding,  it  cannot  be 
disturbed. 

I  think  that  the  court  properly  refused  to  nonsuit  as  to 
the  defendant  Armstrong.  Armstrong  took  the  assign- 
ment of  the  bond  and  mortgage,  and  thereby  made  himself 
a  party  to  its  fraudulent  transfer.  It  was  quite  as  essential  to 
set  it  aside  as  to  him  as  it  was  to  annul  the  assignment 
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made  by  him  to  the  wife  of  the  jadgment  debtor.  Both 
the  assignments  were  obstacles  in  the  way  of  collecting 
the  plaintiff's  demand,  and  all  of  the  defendants  had  par- 
ticipated in  creating  them;  and  therefore  Armstrong  was 
properly  held  as  a  party  to  the  action. 

It  is  also  objected  that  the  court  erred  upon  the  trial  in 
admitting  evidence  of  Hugh  McGuire's  testimony  taken 
upon  his  examination  in  proceedings  supplementary  to 
execution  upon  the  plaintiff's  judgment 

I  think  the  judge  erred  in  the  admission  of  this  testi- 
mony. In  QiUeipie  v.  Walker,  (56  Barh.  185,)  it  was  held^ 
in  a  case  bearing  a  striking  similarity  to  the  one  now  con- 
sidered, that  the  examination  of  the  husband  was  compe- 
tent evidence  against  the  husband  only,  and  not  against 
the  wife.  The  distinct  objection  was  taken  on  the  trial, 
in  the  case  at  bar,  that  it  was  inadmissible  for  any  purpose, 
against  Armstrong  and  Bridget  McGuire,  and  the  testi- 
mony admitted  generally,  without  any  restriction  as  to  its* 
effect  The  testimony  therefore  may  have  had  an  effect 
upon  the  mind  of  the  judge,  as  to  these  defendants ;  and 
where  such  is  the  case  the  judgment  cannot  stand.  That 
such  evidence  is  inadmissible  was  also  held  in  Cuyler  v, 
McCartney ,  (40  N.  T.  221.)  It  was  not  competent  as  dec- 
larations ma^e  in  execution  of  a  common  purpose  to 
defraud,  as  it  was  only  an  examination  of  the  defendant 
in  a  legal  proceeding. 

The  appointment  of  a  receiver  by  the  judge  was  in  ac- 
cordance with  the  settled  practice  in  such  cases,  and  not 
erroneous. 

Although  the  case  was  properly  tried  in  other  re8{>ects, 
the  admission  of  the  improper  evidence  referred  to  was  a 
fatal  error,  and  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

If  ew  trial  granted. 

[Thibd  DsFABTSBiTT,  Gbnbbal  Tbbm,  at  Elmira,  April  4,  1871.    MiUer, 
P.  J.,  ind  FoUir  and  Farktrf  Justices.] 
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The  Pbople,  ex  reh  The  Board  of  SnperviBors  of  KiDgs 
County,  V9.  Thb  Commibsiokebs  of  Fbospect  Pare  in 
THE  City  of  Brooklyn. 

By  an  act  of  the  legislatare,  land  was  set  apart  "  as  a  parade  ground  for  the 
connty  of  Kings,"  and  declared  to  be  a  "  public  place."  Provision  was 
made  for  acquiring  the  title  thereto  by  the  Commissioners  of  Prospect  Park 
in  the  dty  of  Brooklyn,  and  for  assessing  the  damages  of  the  owners ;  and 
it  was  declared  that  the  lands,  when  taken,  should  be  the  property  of  said 
county,  "  as  and  for  a  parade  ground,"  but  should  be  under  the  exdusive 
charge  and  management  of  such  coumiissioners  "  for  the  purposes  of  police 
and  improvement  as  such  parade  ground." 

Edit  1.  That  it  was  the  intention  of  the  statute  that  the  grounds  should  be  ac- 
quired, not  merely  for  a  public  place  and  parade  for  the  use  of  Kings  county, 
but  for  the  general  purpose  of  military  parades.  • 

2.  That  the  provision  of  the  statute  placing  the  land  under  the  exclusive 
charge  and  management  of  the  commissioners  of  Prospect  Park,  '*  for  the 
purposes  of  police  and  improvement  as  such  parade  ground,"  so  &r  re- 
stricted the  general  sense  and  meaning  of  the  terms  "  public  place"  and 
'*  parade  ground,"  as  to  render  the  public  use  of  the  ground  as  a  parade 
ground  subject  to  the  police  regulations  which  might  be  properly  adopted 
by  the  commissioners. 

8.  That  within  the  lawful  exercise  of  that  authority,  the  commissioners  might 
exclude  ftom  the  ground  such  military  organizations  as  in  their  Judgment 
could  not  be  safely  intrusted  with  its  use  and  ez^joyment. 

4.  That  under  the  authority  to  establish  rules  and  regulations  for  police  and 
improvement,  the  commissioners  were  invested  with  a  sound  discretion  as  to 
the  military  organizations  which  could  be  safely  and  Judiciously  intrusted 
with  the  use  of  the  grounds ;  leaving  them  at  liberty,  in  the  discreet  exer- 
cise of  their  powers,  to  admit  such  as  would  properly  use,  without  abusing, 
the  grounds,  and  to  exclude  fh)m  them  suck  as  they  might  believe  could  not 
be  safely  or  prudently  admitted  to  the  ei^joyment  and  use  of  them,  with- 
out endangering  their  condition,  or  disturbing  the  good  order  and  security 
of  the  neighboring  inhabitants. 

6.  That  if  this  discretion  should  be  improperly  made  use  of,  or  be  perversely 
abused,  the  remedy  for  its  correction  was  not  by  means  of  the  writ  of  hum- 
dainutf  but  by  direct  measures  for  the  removal  of  the  commissioners,  or  for 
punishing  them,  in  case  they  should  intentionally  and  willfully  omit  to  dis- 
charge the  duties  imposed  upon  them  by  law. 

THE  relator,  upon  an  affidavit  and  notice,  applied  to  a 
special  term  of  this  court  held  at  the  city  of  Brooklyn, 
for  a  peremptory  mandamus  directing  the  defendants  to 
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exclude  from  the  parade  ground  of  the  county  of  Kings, 
all  organizationB  existing  outside  of  that  county,  and  to 
confine  and  limit  its  military  use  to  the  organized  national 
guard  of  that  county.  In  support  of  the  application  it 
was  shown  that  the  commissioners  had  consented  to  allow 
such  grounds,  during  the  present  and  the  next  ensuing 
years,  to  be  used  by  the  national  guard  of  the  city  of  New 
York,  comprising  the  whole  of  four  brigades,  and  that  it 
would  be  so  used  unless  prevented  by  operation  of  law. 
It  was  also  shown  that  the  parade  ground  was  acquired 
by  the  county  of  Kings  under  chapter  852  of  the  laws  of 
1866 ;  and  that  the  supervisors  of  that  county  had,  by  res- 
-olution,  directed  that  such  ground  ought  not  to  be  used 
by  military  organizations  outside  of  the  county,  and  that 
the  law  committee  take  measures  for  preventing  the  use 
of  such  grounds  by  military  organizations  outside  of  Kings 
county.  The  mandamus  was  ordered  by  the  court,  and 
from  the  order  awarding  it  the  commissioners  appealed. 

Joshua  M,  Van  Ootty  for  the  appellants. 

PhilMp  8.  Grooke^  for  the  respondent. 

Bif  the  Courts  Dakiels,  J.  By  the  express  language  of 
section  seven  of  the  act  under  which  the  parade  ground 
in  controversy  was  acquired,  it  became,  upon  its  acqui- 
sition, the  property  of  the  county  of  Kings.  And  by  sec- 
tion one  of  the  same  act,  the  title  was  vested  in  that  body, 
as  a  parade  ground  for  that  county.  But  nothing  beyond 
that,  and  the  fact  that  it  was  to  be  paid  for  by  that  county, 
was  inserted  in  the  act,  from  which  it  could  be  presumed 
to  have  been  intended  that  the  use  of  the  ground  should 
be  exclusively  appropriated  to  the  military  organizations 
of  that  county.  It  could  very  well  be  the  property  of  that 
county,  and  a  parade  ground  for  it,  without  being  confined 
to  the  use  of  its  own  military  organizations.    Whether  it 
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should  be  so  used,  or  could  be  used  in  common  by  such 
organizations,  and  those  of  other  counties,  it  would  still, 
without  impropriety,  be  designated  as  a  parade  ground  for 
the  county  of  Kings.  For  as  long  as  it  was  to  be  paid  for 
by  it,  and  the  title  was  to  become  vested  in  it,  the  ground 
was  strictly  and  literally  a  parade  ground  for  that  county, 
when  it  was  afterwards  acquired  under  the  provisions  of 
the  statute.  The  terms  made  use  of  may  be  as  appropri- 
ately satisfied  by  confining  them  to  this  signification  as  the 
sense  of  similar  terms  may  be,  when  used  for  the  designar 
tion  of  the  streets,  squares,  parks  and  other  public  grounds 
acquired,  laid  out  and  preserved  for  the  respective  cities 
and  villages  of  the  State.  They  are,  strictly  speaking,  the 
streets  and  grounds  of  the  city  or  village  in  which  they 
may  be  situated.  But  nevertheless,  from  their  nature  and 
objects,  they  may  still  be  used  by  all  persons  having  occa- 
sion for  such  use,  whether  they  are  residents  or  citizens 
of  the  municipality  maintaining  them,  or  not  The  right 
to  make  such  use  of  them  results  from  the  circumstance 
that  they  are  created  for  the  enjoyment  of  that  use.  They 
are  for  the  convenience,  recreation  and  benefit  of  the  pub- 
lic ;  and  every  member  of  it,  appropriately  using  them  for 
those  purposes,  is  legally  entitled  to  do  so.  In  this  respect 
the  act  referred  to  does  not  materially  differ  from  other 
statutes  providing  for  the  creation  and  maintenance  of 
public  grounds.  For  while  the  ground  in  controversy 
was  to  be,  and  was,  acquired  for  a  parade  ground,  and  from 
its  nature  should  be  exclusively  devoted  to  that  object, 
there  is  still  nothing  in  the  act  requiring  that  the  military 
organizations  existing  outside  the  county  of  Kings  should 
be  perpetually  excluded  from  its  use  and  enjoyment  On 
the  contrary,  the  first  section  of  that  act  declares  that  the 
parade  ground,  although  procured  for  the  county  of  Kings, 
should  be  a  public  place,  and  the  seventh  section,  with 
nearly  equal  explicitness,  provides  that  it  shall  be  the  prop* 
erty  of  the  county  for  a  parade  ground ;  not  that  it  shall 
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be  a  public  place,  and  a  parade  ground,  for  the  exclusive 
use  of  the  military  organizations  of  the  county,  but  for 
Buch  uses  as  the  popular  signification  of  those  terms  may 
be  fairly  and  reasonably  understood  as  including.  For  as 
those  words  have  acquired  no  legal  signification  differing 
from  that  popularly  given  to  them,  it  must  be  presumed 
that  they  were  used  in  that  sense  by  the  legislature,  in  the 
present  instance.  And  if  they  were,  then  their  plain  im- 
port would  appear  to  indicate  that  the  grounds  were  in- 
tended to  be  acquired  for  the  general  purposes  of  military 
parades.  The  object  of  acquiring  them  must  have  been 
the  promotion  of  the  efficiency  and  discipline  of  the  mil- 
itary organizations  of  the  State,  so  far  as  they  might  prove 
to  be  conveniently  accessible  to  them.  This  is  fairly  dis- 
xslosed  by  the  provisions  already  referred  to,  by  which  the 
land  is  declared  to  be  a  public  place  and  a  parade  ground ; 
not  a  public  place  and  parade  ground  for  the  mere  use  of 
Eings  county,  but  according  to  the  fair  meaning  and  im- 
port of  those  words ;  for  they  were  made  use  of  in  a  gen- 
eral sense,  and  without  the  disclosure  of  any  purpose  or 
design  to  limit  or  restrict  their  signification  beyond  that 
to  be  derived  from  the  circumstance  that  the  ground  was 
to  be  under  the  exclusive  charge  and  management  of  the 
Prospect  Park  commissioners  for  the  purposes  of  police,  as 
fiuch  parade  ground. 

This  provision  so  far  restricts  the  general  sense  and 
meaning  of  those  terms  as  to  render  the  public  use  of  the 
ground  as  a  parade  ground  subject  to  the  police  regu- 
lations which  may  be  properly  adopted  by  the  commis- 
sioners. And  within  the  lawful  exercise  of  that  authority 
they  may  exclude  from  it  such  military  organizations  as 
in  their  judgment  could  not  be  safely  intrusted  with  its 
use  and  enjoyment.  For,  by  that  authority,  they  have  been 
empowered  to  adopt  and  ordain  such  reasonable,  pruden- 
tial and  wholesome  regulations  and  ordinances  as  they  may 
judge  to  be  necessary  or  expedient  for  the  protection 
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and  preservation  of  the  grounds  subjected  to  their  govem- 
meut,  to  maintain  decorum  and  good  order  and  promote 
the  objects  designed  to  be  accomplished  in  acquiring  them. 
This  is  the  nature  and  character  of  a  police  power.  {Gam. 
V.  Alffevj  7  Cusk  53,  85,  86.)  And  by  section  7  of  the  act 
referred  to,  that  power  was  delegated  to  these  commis- 
sioners over  the  land  appropriated  to  the  creation  of  this 
parade  ground. 

Under  this  authority  the  commissioners  were  invested 
with  a  sound  discretion  as  to  the  military  organizations 
which  could  be  safely  and  judiciously  intrusted  with  the 
use  of  these  grounds.  Leaving  them  at  liberty,  under 
the  discreet  exercise  of  their  powers,  to  admit  such  as 
would  properly  use  without  abusing  the  grounds,  and  to 
exclude  from  them  such  as  they  might  believe  could  not 
be  safely  or  prudently  admitted  to  the  enjoyment  and  use  of 
them,  without  endangering  their  condition,  or  disturbing 
the  good  order  and  security  of  the  neighboring  inhabitants. 

If  this  discretion  should  be  improperly  made  use  of,  or 
be  perversely  abused,  the  remedy  for  its  correction  is  not  by 
means  of  the  writ  of  mandamus,  which  is  strictly  confined 
to  the  enforcement  or  protection  of  rights  not  dependent 
upon  the  use  of  discretionary  authority,  but  by  direct  meas- 
ures for  the  removal  of  the  commissioners,  or  for  punishing 
them,  in  case  they  should  intentionally  and  willfully  omit 
to  discharge  the  duties  imposed  by  law  upon  them.  No  rear 
son  exists,  in  the  present  instance,  for  supposing  that  either 
of  those  remedies  even  will  ever  become  necessary  for  the 
protection  of  this  property,  or  of  the  public.  But  if  they 
should,  the  writ  of  mandamus  will  afford  no  means  by 
which  they  can  be  enforced. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  an  order  entered  denying  the  motion  made  by  the 
relator. 

[Second  Dbpabtmbnt,  Gbnbbal  Term,  at  Poughkeepsie,  June  14|  1870. 
/.  F,  Barnard^  P.  J.,  and  E»  2>.  Smith  and  Dameb^  Justices.] 
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The  only  ground  upon  which  it  can  be  held  that  a  party  obtaining  a  convey- 
ance or  lease  of  hind  may  be  compelled  to  hold  the  same  as  trustee  for 
another,  is  where  such  party  stood  in  a  confidential  relation  to  the  other  and 
has  used  such  relation  to  his  own  advantage. 

Where  no  fraud  is  shown,  in  faict,  and  no  relation  exists  between  the  parties  in 
which  either  owes  a  duty  to  the  other,  and  no  breach  of  trust  or  confidence 
is  shown,  whatever  advantage  one  may  gain  over  the  other  by  a  sharp  bar- 
gain, or  an  over-bidding  against  him,  cannot  be  interfered  with. 

If  a  fraud  is  practiced  upon  a  landlord,  by  one  desirous  of  obtaining  a  lease  of 
premises  firom  him,  the  lessor  may  in  equity  set  aside  the  contract;  but  no 
such  right  accrues  to  another  person  from  the  fact  that  he  also  was  desirous 
of  obtaining  a  lease  of  the  same  premises,  and  had  applied  for  one,  but  had 
made  no  agreement  therefor,  and  that  the  other  obtained  the  same  by  taking 
advantage  of  the  lessor's  mistaking  the  lessee  for  him. 

Under  such  circumstances,  the  party  obtaining  the  lease  owes  the  other  no 
duty,  and  the  latter  has  acquired  no  right  to  a  lease;  and  between  them 
there  is  no  relation  of  confidence  which  can  create  the  obligations  that  arise 
from  a  trust.  Hence  there  is  no  principle  of  equity  which  will  allow  the 
court  to  adjudge  the  lessee  to  stand  in  the  relation  of  trustee  to  him ;  even 
though  hi  negotiating  for  such  lease,  the  lessee  concealed  the  ikct  that  he  did 
not  represent  the  other  party,  with  whom  the  lessor  supposed  himself  to  be 
dealing.    Cabdozo,  J.,  dissented. 

Where,  in  an  action  against  a  lessee,  for  fraud  in  obtaining  a  lease,  which  the 
plaintiflb  were  anxious  to  procure  for  themselves,  the  finding  of  the  court, 
upon  conflicting  evidence,  was  that  the  defendant  did  not  intentionally  or 
fhiudnlently  divert  the  lease  ftom  the  plaintiff;  nor  did  he  know,  prior  to 
its  execution,  that  the  lessor  meant  it  to  be  a  lease  to  the  plaintifb ;  nor 
did  he  in  any  way  fhiudulently  suppress  the  truth,  in  the  premises ;  Sieid 
that  this  finding  was  conclusive  upon  the  question  of  fraud. 

APPEAL  from  a  judgment  ordered  at  a  special  term,  in 
equity,  dismissing  the  complaint,  with  costs. 
.  The  complaint,  .in  substance,  avers  that  the  plaintiffs  are 
partners,  in  the  city  of  New  York,  as  dealers  in  teas  and 
coffees,  under  the  firm  name  of  "J.  Stiner  &  Co.,"  and 
that  they  conduct  their  business  under  the  style  of  the 
"New  York  and  China  Tea  Company,"  their  principal 
warehouse  being  at  No.  49  Vesey  street,  in  said  city.  That 
che  defendant  Joseph  Stiner  is  proprietor  of  various  branch 
dtores  in  said  city,  his  principal  warehouse  being  at  No.  51 
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Vesey  street,  called  "Joseph  Stiner'a  Vesey  Street  Tea 
Warehouse."  The  complaiDt  also  avers  that  the  defend- 
ants Wm.  E.  Hasbrouck  and  Thomas  H.  Roe,  had  power, 
as  agents  for  the  owners  thereof,  to  lease  the  store  No.  204 
Greenwich  street;  that  the  plaintiffs  applied  to  them  at 
Newburg,  for  a  lease  thereof,  about  January  24,  1868,  at 
the  same  time  delivering  to  them  their  business  card,  de- 
scribing their  firm  as  "J.  Stiner  &  Co.,"  No.  49  Vesey 
street.  That  these  agents  said  they  had  not  determined 
■whether  they  would  lease  said  premises  to  any  person 
other  than  the  then  occupant  thereof,  one  Worley,  but 
would  call  on  the  plaintiffs  during  the  following  week,  and 
let  them  know.  That  the  said  agents  did,  in  pursuance 
of  said  promise,  visit  said  city,  and  by  mistake  entered  the 
store  of  the  defendant  Joseph  Stiner,  adjoining,  who, 
falsely  and  fraudulently  keeping  them  under  the  impres- 
sion that  they  were  dealing  with  the  plaintiffs,  persuaded 
the  owners  of  said  store,  No.  204  Greenwich  street,  to  give 
to  the  said  Joseph  Stiner  a  lease  thereof  for  the  term  of 
five  years,  from  May  1,  1868.  The  complaint  also  avers, 
that  in  obtaining  this'  he  falsely,  fraudulently  and  mali- 
ciously personated  and  assumed  to  act  for  the  plaintifi' 
said  firm ;  that  the  deliveiy  to  him  of  said  lease  was  the 
result  of  error  and  mistake  on  the  part  of  the  lessors ;  that 
the  good  will  of  said  lease  is  worth  some  J10,000.  The 
prayer  of  the  complaint  is,  either  that  the  said  lease  be  de- 
clared to  have  been  executed  for  the  benefit  of  the  plain- 
tiffs, and  that  it  be  assigned  to  them,  or  that  it  be  canceled, 
and  another  and  similar  lease  be  executed  to  the  plaintiffs. 

The  answer  of  Joseph  Stiner  expressly  denies  all  knowl- 
edge of  any  prior  negotiation  for  a  lease  of  said  store,  by 
or  on  behalf  of  the  plaintiffi ;  utterly  denies  that  he  per- 
sonated or  assumed  to  act  for  them,  and  avers  that  it  was 
obtained  by  him  in  good  faith,  and  without  knowledge  of 
any  claim  or  pretended  claim  of  the  plaintiffs  thereto. 

The  answers  of  the  other  defendants  make  substantially 
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the  Bame  averments^  with  others  which  it  is  unnecessary 
particularly  to  refer  to. 

The  action  was  tried  at  a  special  term,  before  a  justice 
of  this  court,  without  a  jury,  as  an  equity  cause,  in  Afarch, 
1869. 

The  following  fiacts  were  found  by  said  justice. 

Firtt.  That  the  defendant,  Joseph  Stiner,  prior  to  May, 
1860,  carried  on  the  business  of  buying  and  selling  teas, 
x^offees  and  sugars,  in  the  city  of  Xew  York,  and  during 
that  month  took  Jacob  Stiner,  one  of  the  plaintiJls,  in 
business  as  a  partner  with  him,  when  the  firm  name 
became  ^' J.  Stiner  k  Co.,"  and  after  the  subsequent  in- 
.troduction  of  Philip  Stiner  into  the  business,  the  firm  con- 
tinued until  January,  1867,  when  they  dissolved  their 
business  connections,  Joseph  retiring  from  the  firm ;  the 
stock  in  trade,  fixtures  and  stores,  several  in  number,  were 
divided  between  them,  the  plaintiff  Jacob  retaining  the 
stores  47  and  49  Vesey  street 

Second.  That  after  the  dissolution  the  defendant  Joseph 
purchased  the  lease  and  good  will  of  the  store  51  Yesey 
street,  with  the  fixtures,  for  the  purpose  of  carrying  on  the 
same  kind  of  business  which  he  has  continued  there,  and 
at  his  seventeen  other  stores  in  the  city  hitherto. 

Third,  That  at  the  time  of  tl^e  commencement  of  this 
action,  the  plaintifis  were  partners  in  business  as  dealers 
in  teas,  coffees  and  sugars,  under  the  name  and  firm  of 
"  J.  Stiner  &  Co.,"  and  that  their  principal  warehouse,  from 
the  time  aforesaid  until  the  present  time,  has  been  at 
No..  49  Yesey  street  aforesaid. 

Fourth.  That  at  the  time  of  said  dissolution  there  was 
no  understanding  or  agreement  between  the  parties  to 
such  dissolution,  that  Joseph  should  not  set  up  a  store  in 
the  vicinity  of,  or  in  opposition  to,  the  plaintiffs. 

Fifth.  That  the  store  No.  204  Greenwich  street,  being 
the  one  in  controversy,  and  forming  the  southwest  corner 
of  Greenwich  and  Yesey  streets,  and  being  a  desirable 
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location  for  the  business^  was  sought  after  by  both  parties ; 
the  defendant  Joseph,  during  the  latter  part  of  the  year 
1867,  endeavoring  to  discover  the  owner ;  that  he  searched 
the  tax  books,  where  they  were  assessed  to  Poe,  instead 
of  to  Roe,  the  real  owner,  and  Joseph  was  unable  to  pro- 
cure a  lease  until  after  the  29th  January,  1868,  on  which 
day  he  learned  who  the  owners  were. 

Sixth,  That  prior  to  the  29th  day  of  January,  1868,  the 
plaintiffs  also  had  made  some  exertions  to  ascertain  the 
names  of  the  owners  of  the  premises  No.  204  Greenwich 
street  aforesaid,  and  upon  learning  their  names  and  resi- 
dence, Mr.  Moses,  one  of  the  plaintiffs,  on  or  about  the 
29th  day  of  January,  1868,  went  to  Newburg,  where  the 
lessors  and  their-  agents  resided,  and  saw  Mr.  William  O. 
Hasbrouck,  one  of  the  defendants,  who  referred  him  to 
Mr.  Roe ;  that  h^e  inquired  of  them,  separately,  who  were 
the  owners  of  said  premises,  and  whether  they  could  lease 
the  same  from  May  1,  1868,  said  Moses  saying  <<  J.  Stiner 
&  Co.,"  No.  49  Vesey  street,  New  York  city,  were  desirous 
of  leasing  the  same  for  a  tea  store  for  a  term  of  years  from 
May  1,  1868,  and  if  said  "J.  Stiner  k  Co."  could  obtain 
such  lease,  they  would  pay  a  liberal  rent  for  said  premises, 
and  make  improvements  thereon  at  their  own  cost  and 
expense,  the  same  being  greatly  dilapidated  and  in  need 
of  extensive  repairs  and  improvements ;  that  such  agents, 
Roe  and  Hasbrouck,  separately  informed  Moses  that  they 
could  not  enter  into  any  negotiation  for  the  lease  of  said 
premises  to  any  person  without  first  seeing  Mr.  Worley, 
the  then  tenant  of  said  premises,  and  offering  him  a-new 
lease  thereof;  that  they  would  probably  be  in  New  York 
city  on  or  before  the  Ist  day  of  February,  1868,  about  leas- 
ing said  premises,  and  would  then  try  and  call  upon 
"J.  Stiner  k  Co."  about  the  matter;  that  Moses  left 
J.  Stiner  k  Co.'s  card  with  Mr.  Roe ;  that  he  did  not  apply 
for  a  lease  for  any  definite  term ;  that  no  rent  was  men- 
tioned nor  agreed  upon ;  that  no  sum  was  mentioned  as 
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the  amoant  of  improvements ;  that  no  note  or  memoran- 
dum in  writing  of  any  kind  or  nature  was  made  or  signed ; 
that  neither  Roe  nor  Hasbrouck  promised  in  any  way  or 
manner,  when  Mr.  Moses  was  at  Newburg,  to  let  the  store 
to  the  plaintiffs  if  they  concluded  not  to  rent  it  to  the 
tenant  Worley. 

Seventh*  That  Messrs.  Roe  and  Hasbrouck,  who  were 
the  duly  authorized  agents  to  rent  said  premises,  on  the 
29th  day  of  January,  1868,  left  iNewburg  and  came  to  the 
city  of  New  York,  for  the  purpose  of  negotiating,  on  behalf 
of  the  owners  of  said  premises,  a  lease  thereof  from  May  1, 
1868 ;  that  they  first  called  at  No.  204  Greenwich  street 
aforesaid,  to  see  Mr.  Worley,  the  then  tenant,  and  to  give 
him  an  opportunity  of  re-leasing  them,  and  not  finding 
him  there,  went  immediately  thence  to  call  at  No.  49  Vesey 
street  aforesaid,  to  see  said  J.  Stiner  &  Co.  about  negoti- 
ating a  lease  of  said  premises ;  that  by  mistake  they  went 
into  No,  51  Vesey  street  (Joseph's  store)  instead  of  into 
store  No.  49,  belonging  to  the  plaintiffs ;  Joseph's  store, 
No.  51,  is  west  of  the  plaintifib',  and  between  it  and 
No.  204  Greenwich  street ;  that  Roe  and  Hasbrouck,  in- 
stead of  passing  No.  51,  went  into  it,  intending  to  go  into 
No.  49,  although  51  had  painted  upon  it,  in  large  letters, 
in  several  places,  "Joseph  Stiner;"  that,  being  thus  in 
No.  51,  they  inquired  of  a  clerk  therein,  for  Mr.  Stiner, 
and  they  were  told  he  was  not  there,  but  was  at  his  store 
No.  6  Fulton  street ;  that  they  went  there,  and  inquired 
for  Mr.  Stiner,  and  were  introduced  to  the  defendant 
Joseph ;  they  told  him  they  had  come  from  Newburg  that 
day  for  the  purpose  of  negotiating  a  lease  of  No.  204 
Greenwich  street;  that  they  had  that  day  previously  called 
at  No.  204  Greenwich  street,  to  see  the  then  tenant,  Mr. 
"Worley,  and  give  him  the  opportunity  of  taking  a  new 
lease  thereof  from  the  1st  of  May,  1868,  and  had  not  been 
able  to  see  said  Worley ;  that  they  then  informed  Joseph 
that  at  Newburg,  some  few  days  before  January  29^  1868, 
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they  had  been  applied  to  for  a  lease  of  said  premises  for  a 
tea  store ;  that  thereupon  they  told  Joseph  that  he  was  not 
the  person  .who  had  called  on  them,  at  Newbnrg,  and  he 
replied  that  he  was  not;  that  he  carried  on  business  on 
his  own  account,  bat  that  he  knew  the  premises,  and 
wanted  to  lease  the  same  for  a  tea  store ;  that  they,  sup- 
posing and  believing  said  Joseph  Stiner  was  the  person, 
or  one  of  the  persons,  on  whose  behalf  said  Moses  had  ap- 
plied to  them,  as  aforesaid,  and  having  ascertained  upon 
inquiry  that  he  was  a  responsible  map,  and  would  make 
a  good  tenant,  they  informed  him  they  would  ledse  said 
premises  to  him  for  the  time  and  on  the  terms  contained 
in  the  lease  dated  January  31, 1868,  subsequently  made  by 
the  owners  of  said  premises  to  him,  but  before  consum- 
mating said  lease  they  would  make  further  efforts  to  see 
said  Worley,  and  give  him  an  opportunity  of  re-leasing  said 
premises ;  that  Joseph  Stiner  assented  to  take  a  lease  of 
said  premises  for  the  time  and  on  the  terms  and  conditions 
above  mentioned ;  and  that  it  was  then  and  there  agreed, 
between  said  Joseph  and  Roe  and  Hasbrouck,  that  the 
latter  should  have  till  three  o'clock  in  the  afternoon  of 
January  29, 1868,  to  make  further  efforts  to  see  said  Wor- 
ley, and,  if  possible,  give  him  an  opportunity  of  re-leasing 
said  premises ;  that  Eoe  and  Hasbrouck  thereupon  made 
every  possible  effort  to  find  said  Worley  before  three 
o'clock  in  the  afternoon  of  the  last  mentioned  day,  without 
success,  and  at  that  time  advised  said  Joseph  Stiner  that 
he  could  have  a  lease  of  said  premises  for  the  term  and  on 
the  conditions  proposed;  that  accordingly  said  lease  to 
him,  dated  as  aforesaid,  between  the  owners  of  said  prem- 
ises as  lessors,  and  him  as  lessee,  in  duplicate,  was  duly 
executed,  stamped,  and  delivered  on  the  said  Slst  day  of 
January*,  1868,  Joseph  Stiner  having  come  to  Kewburg  for 
the  purpose  of  obtaining  said  lease. 

Eighth.  That  the  lease  in  question  was  executed  and  de- 
livered to  said  Joseph  Stiner  under  the  impression  and 
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belief,  on  the  part  of  the  landlords,  (resultiDg  solely  from 
the  mistake  on  their  part  in  going  into  No.  51  instead  of 
into  TSo.  49,)  that  it  was  to  and  for  the  benefit  of  the  per- 
son or  persons  on  whose  behalf  Mr.  Moses  had  called  on 
them  at  Newbnrg,  and  that  the  contrary  was  not  discov- 
ered by  the  landlords,  or  their  agents,  until  some  time 
thereafter,  and  then  through  the  instrumentality  of  the 
plaintiffs ;  that  when  the  said  mistake  was  so  discovered, 
Eoe  and  Hasbrouck,  believing  that  but  for  such  mistake 
the  lessors  probably  would  have  made  a  lease  to  the  plain- 
tiffs similar  in  all  respects  to  the  one  given  to  Joseph,  ex- 
pressed to  the  plaintifis  a  willingness  on  the  part  of  the 
owners^  if  Joseph  would  surrender  said  lease,  to  execute 
and  deliver  a  similar  one  to  the  plaintiffs,  but  said  owners 
and  agents  at  the  same  time  and  ever  since  have  claimed 
that  the  owners  were  never  legally  nor  honorably  bound 
to  execute  and  deliver  to  the  plaintiffs  such  a  lease,  or  any 
lease  whatever,  of  said  premises ;  and  that  they  were,  and 
always  have  been  unwilling,  by  their  acts,  to  annul,  or  to 
claim  legally  a  cancellation  of  the  said  lease ;  and  that  the 
said  owners  and  lessors,  and  their  said  agents,  after  the 
mistake  aforesaid  was  discovered,  and  with  full  knowledge 
thereof,  and  before  the  commencement  of  this  action,  in 
all  things  ratified  and  confirmed  the  said  lease  to  Joseph, 
and  always  have  been  and  are  now  unwilling  to  annul  or 
cancel  the  same ;  that  they  have  received  the  rent  from 
Joseph,  and  have  in  all  respects  recognized  him  as  their 
tenant,  refusing  to  receive  rent  for  the  said  premises  from 
the  plaintiffs,  and  refusing  to  recognize  them  in  any  way 
or  manner,  always  claiming  and  insisting  that  the  same 
was  a  valid  and  binding  lease  between  the  parties  thereto, 
and  in  no  way  tainted  by  fraud. 

Ninth,  That  there  is  not  the  slightest  personal  resem- 
blance between  Mr.  Moses  and  the  defendant  Joseph 
Stiner,  and  it  is  impossible,  with  ordinary  attention,  to 
mistake  the  one  for  the  other ;  that  the  agents  for  the 
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landlords  aforesaid^  when  they  came  to  New  York,  Jana- 
ary  29,  1868,  were  personally  unacquainted  with  the  de- 
fendant Joseph^  never  having  seen  him  before  that  day, 
and  knew  none  of  the  plaintiffs  except  Mr.  Moses ;  that 
at  the  time  of  negotiating  for  and  accepting  the  lease  in 
question,  Joseph  Stiner  was  wholly  ignorant  of  the  fact 
that  Mr.  Moses  had  been  to  iNewburg,  or  that  the  plain- 
tiffs had  in  any  way  been  in  treaty  for  the  store,  or  that 
Boe  and  Hasbrouck  were  in  pursuit  of  the  plaintiffs  or  of 
any  of  them ;  that  Roe  and  Hasbrouck  gave  him  no  such 
information ;  that  Joseph,  never  in  any  way  or  manner, 
personated  the  plaintiffs,  or  any  of  them ;  that  he  never 
in  any  way  or  manner  assumed  to  act  for  the  plaintiflb  or 
on  their  behalf,  or  in  their  interest ;  that  he  neither  said 
nor  did  anything  at  any  time  to  induce  the  landlprds  or 
their  agents  to  suppose  or  believe  that  he  was  one  of  the 
plaintiffs,  or  that  he  could  do  the  business  for  them,  or 
that  he  was  the  person  or  one  of  the  persons  on  whose 
behalf  Mr.  Moses  had  called  at  Kewburg ;  that  Joseph 
was  not  guilty  of  any  fraud  whatever,  either  upon  the 
landlords  or  the  plaintiffs,  in  negotiating  and  accepting 
the  lease  in  question ;  that  he  did  not  mean  to  perpetrate 
any  fraud  whatever;  that  he  did  not  know  Roe  and  Has- 
brouck were  in  pursuit  oj  a  Mr.  Stiner,  who  wanted  the 
premises  for  a  tea  store ;  that  he  did  not  know  that  Roe 
and  Hasbrouck  were  in  pursuit  of  the  plaintiffs  or  any  of 
them ;  that  Joseph  did  not,  by  act  or  word,  lead  Roe  or 
Hasbrouck  into  the  belief  that  he  was  one  of  the  plaintiffs, 
or  that  the  negotiations  with  them  for  the  lease  would 
enure  to,  or  was  for  the  benefit  of,  the  plaintiffs ;  that  he 
was  and  is  in  the  habit  of  hiring  many  stores  in  his  busi- 
ness ;  that  he  were  at  this  time  frequently  called  upon  by 
persons  having  property  to  rent,  and  that  he  hired  the 
store  in  controversy  in  the  usual  and  customary  way. 

Tenth.  That  Joseph  did  not  intentionally  or  fraudulently 
divert  the  lease  from  the  plaintiffs,  or  prevent  its  being 
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executed  to  them ;  nor  did  he  at  any  time  know^  prior  to 
its  execution,  that  the  landlords  meant  or  understood  it 
to  be  a  |ease  to  the  plaintiffs,  nor  did  he  in  any  way  or 
manner  fraudulently  or  otherwise  suppress  the  truth  in 
the  premises. 

Eleventh,  That  Mr.  Roe,  in  the  interview  with  Mr.  Moses 
on  January  24,  1868,  was  not  in  any  way  given  to  under- 
stand that  the  plaintiffs  were  willing  to  make  terms  with 
the  landlords  as  favorable  to  the  latter  as  could  be  obtained 
from  any  other  applicants  or  tenants. 

Twelfth.  That  on  or  about  February  24, 1868,  the  plain- 
tiffs  requested  from  Joseph  Stiner,  in  writing,  a  surrender 
of  the  lease  in  question,  which  he  refused  to  make,  by 
treating  it  with  silent  contempt ;  that  the  plaintiffs'  offers 
to  indemnify  him  against  the  lease  were  made  in  good  ^ 
faith,  and  that  their  responsibility  for  the  performance  of 
these  offers  is  ample*;  that  the  plaintiffs  first  ascertained 
that  Joseph  had  the  lease  in  question  about  the  middle  of 
February,  1868. 

Thirteenth.  That  the  landlords  have  at  all  times  been 
unwilling,  by  any  act  of  theirs,  to  annul  or  cancel  the 
lease  in  question,  insisting  before  the  commencement  of 
this  action,  and  ever  since,  that  they  were  never  legally  or 
otherwise  bound  to  execute  a  lejise  to  the  plaintiffs,  and 
that  the  lease  was  a  valid  and  binding  one,  without  fraud ; 
that  the  agents  aforesaid,  after  the  mistake  was  discovered, 
expressed,  on  behalf  of  the  owners,  a  willingness  on  their 
part,  if  Joseph  would  surrender  said  lease,  to  execute  a 
similar  one  to  the  plaintiffs,  but  the  expression  of  such 
willingness  on  their  part  was  accompanied  by  an  express 
declaration  that  they  were  never  legally  bound  to  execute 
a  similar  or  any  lease  whatever  to  the  plaintiffs,  and  that 
they  were  unwilling  by  their  act  to  annul  or  to  claim 
legally  a  cancellation  of  the  lease ;  that  the  owners  have 
always  insisted  that  the  lease  was  a  valid  and  binding  one, 
throwing  the  responsibility  of  cancelling  and  sur/ender- 
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ing  the  same  upon  Joseph,  and  always  refusing  to  aDool 
or  cancel  the  same  by  any  act  of  theirs. 

Upon  these  facts,  the  conclusions  of  law  were  as  follows: 

1st  That  no  valid  or  binding  agreement  for  a  lease  was 
ever  made  between  the  plaintiffs  and  the  owners,  or  their 
agents. 

2d.  That  what  was  said  and  done  at  Kewburg  did  not 
amount  to  an  agreement  for  a  lease,  nor  to  a  lease  of  the 
premises ;  because  no  rent,  nor  term,  nor  conditions,  were 
definitely  or  clearly  stated,  ascertained,  or  agreed  upon. 

.3d.  That  Joseph,  in  negotiating  and  accepting  the  lease 
in  question,  acted  solely  on  his  own  account,  and  on  his 
own  behalf,  and  not  as  the  agent  or  trustee  of  the  plain- 
tiffi,  and  was  not  guilty  of  any  fraudulent  representation, 
concealment,  or  conduct  whatever. 

4th.  That  the  mistake  of  the  owners  cannot  be  taken 
advantage  of  by  the  plaintiffs. 

5th.  That  the  refusal  of  the  owners  to  cancel  or  annul 
the  lease  after  discovering  the  mistake,  operates  as  a  rati- 
fication and  confirmation  thereof. 

6th.  That  before  and  since  the  commencement  of  this 
action,  the  lease  was  in  all  things  ratified  and  confirmed 
by  the  lessors,  as  a  valid  and  binding  lease  between  them 
and  the  defendant  Joseph. 

7th.  That  at  the  time  of  the  execution  and  delivery 
thereof,  the  said  lease  was,  and  ever  since  has  continued 
be,  a  valid  and  binding  contract  between  the  parties 
thereto,  and  that  the  plainti£&  never  had  any  right,  title, 
or  interest  in  or  to  the  same,  or  in  or  to  the  lease  created 
thereby. 

8th.  That  the  defendants  are  entitled  to  judgment  upon 
the  whole  case  in  their  £a.vor. 

9th.  That  the  defendant  Joseph  Stiner  is  entitled  to  his 
costs  and  disbursements  in  this  action,  as  against  the  plain- 
tiffi,  to  be  taxed. 

10th.  That  the  other  defendants  are  entitled  to  their 
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costs  and  disbursements,  as  against  the  plaintiflfe,  to  be 
taxed. 

11th.  That  judgment  be  entered  against  th6  plaintiffs, 
and  in  faror  of  the  defendants,  accordingly. 

The  plaintiffs  excepted  to  the  findings  of  fact  and  law 
in  this  action,  and  appealed  from  the  judgment  entered 
upon  such  findings. 

Johii  Grahamj  for  the  appellants. 

L  The  finding  as  matter  of  fact,  that  Joseph  Stiner, 
prior  to  May  1860,  carried  on  business  (implying,  alone) 
in  teas,  coffees  and  sugars,  and  during  that  month  took 
Jacob  Stiner  as  his  partner,  forming  the  firm  of  "  J.  Stiner 
&  Co."  has  not  a  particle  of  evidence  to  sustain  it.  Such 
a  finding  might  be  injurious  to  Jacob  Stiner,  who  really 
established  the  business  in  1855,  or  about  that  time,  and 
for  years  hired  Joseph  Stiner  as  a  clerk.  In  a  mercantile 
point  of  view,  the  reversal  of  this  finding  is  important  to 
Jacob  Stiner,  as  the  finding  is  certainly  most  unjust  to  him. 

II.  The  opinion  of  Gierke,  J.,  in  pronouncing  final  judg- 
ment at  the  special  term,  does  not  acquit  Joseph  Stiner, 
altogether,  but  uses  this  language :  "  Whatever  reason  we 
may  have  to  suspect  that  the  defendant  knew  that  the 
plaintifib  had  commenced  a  negotiation  with  Hasbrouck 
and  Roe  for  the  lease,  there  is  no  evidence  that  he  knew 
anything  of  it  when  these  gentlemen  called  upon  him ; 
and  in  answer  to  a  question  put  by  me  to  Mr.  Roe,  he  said 
that  the  defendant  had  said  or  done  nothing  at  the  time 
they  called,  to  induce  them  to  suppose  that  he  represented 
the  plaintiffs,  or  was  acting,  on  their  behalf/'  This  fur- 
nishes a  part  of  the  key  to  the  reasons  for  the  judgment 
against  the  plaintifts.  Though  a  court  of  equity  may  have 
every  reason  to  suspect  a  fact,  it  cannot  act  so  long  as  it 
does  not  positively  know  it.  How  much  relief  has  such  a 
court  funished  heretofore,  upon  the  basis  of  reasonable, 
well  founded  suspicion  ? 
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KL  The  opinion  of  Gierke,  J.  also  contains  the  start- 
ling principle,  that  an  individual  can  take  advantage  of 
another's  mistake,  knowingly  and  designedly,  so  long  as 
he  says  or  does  nothing  to  produce  it  It  is  hard  to  con- 
ceive what  fraud  is,  if  that  is  not  fraud.  •  That  is  certainly 
suppressio  vert. 

IV.  The  opinion  altogether  is  rather  a  calumniatory 
opinion  in  favor  of  Joseph  Stiner.  It  certainly  does  not 
say  that  his  conduct  was  right  in  morals,  or  such  as  ought 
to  have  proceeded  from  an  individual  gifted  with  a  deli- 
cate sense  of  honor. 

V.  It  will  be  observed  that  the  lessors  do  not,  in  their 
answer,  either  set  up  the  statute  of  frauds  as  a  bar  to  the 
enforcement  of  an  oral  understanding  between  them  and 
the  plaintiffs,  or  interpose  any  defense  of  any  kind  to  pre- 
vent the  lease  being  given  to  the  plaintiffs.  It  is  not  dis- 
puted by  them,  Ist.  That  the  plaintiffs  first  treated  with 
them  for  the  store ;  or,  2d.  That  they  intended  to  call  on 
the  plaintiffs  about  it ;  or,  3d.  That  their  transactions  with 
Joseph  Stiner  commenced,  and  ended,  in  mistake.  The 
case  is  virtually  this :  The  plaintiffs  went  to  great  trouble 
and  expense  in  discovering  this  store ;  they  offered  for  it 
almost  the  very  terms  embodied  in  the  lease  in  question ; 
(if  anything,  better  terms ;)  they  are  the  parties  the  ground 
owners  came  to  the  city  to  negotiate  with ;  and  their  not 
getting  the  store  was  the  result  of  a  mistake  on  the  part 
of  the  owners,  and  of  fraud  on  the  part  of  Joseph  Stiner. 
The  question  is  not  as  it  would  have  been  if  no  lease  had 
been  executed.  Under  existing  circumstances,  all  previ- 
ous matters  are  shut  out,  except  as  throwing  light  upon 
the  plaintiffs'  right  to  claim  the  lease.  The  owners  meant 
to  give  it  to  them.  Shall  this  intention  be  frustrated,  or 
not? 

YL  Joseph  Stiner  cannot  raise  the  defense  of  the  stat- 
ute of  frauds.  That  is  personal  to  the  lessors.  Th^y  do 
not  rely  on  it. 
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Vn.  If  the  lessors  were  under  no  obligation  to  the 
plaintiffs  to  give  the  lease  originally,  their  present  statas 
is  decided  by  the  actual  execution  of  a  lease,  and  the  in- 
tention to  give  it  to  the  plaintiffs.  Having  executed  and 
delivered  it,  they  cannot  be  heard  to  defeat  their  own  in- 
tention in  reference  to  it.  If  this  lease  was  meant  to  be . 
to  the  plaintiffs,  equity  considers  it  was  a  lease  to  them. 

Ym.  The  lease  being  intended  for  the  plaintiffs,  the 
court  can  take  it  from  Joseph  Stiner,  first,  either  at  the 
instance  of  the  lessors ;  or,  second,  at  the  instance  of  the 
plaintiffs.  It  is  property,  and  equitably  the  plaintiffs' 
.property.  It  was  made  and  delivered  for  their  use  and 
benefit.  Benton  v.  Pratty  (2  Wend.  385,)  furnishes  a  prin- 
ciple supporting  this  action.  The  do'ctrine  of  "  implied 
trusts"  is  very  ductile.  The  principle  underlying  it  is 
capable  of  indefinite  tension.  (2  Story' %  Eq,  Jur,^  by  Bed- 
fieldy  §§  1263  to  1265.)  He  who  prevents  an  act  being 
done  to  another,  fraudulently,  and  draws  it  to  himself,  is 
in  equity  a  trustee.  (1  id.  §  439.  See  aho  §§  437,  438.) 
Joseph  Stiner  having  taken  a  lease,  with  notice  of  the 
plaintiffs'  rights,  and  of  the  friendly  relations  of  the  lessors 
towards  them,  his  act  is  affected  by  notice.  (1  id.  §§  395, 
400.)  The  opinion  of  Cardozo,  J.,  in  granting  the  injunc- 
tion order  is  a  correct,  practical  application  of  the  prin- 
ciples governing  a  court  of  equity  in  a  case  of  this  kind. 

IX.  If  it  be  said  that  there  was  no  contract  between 
the  plaintiffs  and  the  lessors,  for  the  lease ;  that  there  was 
no  meeting  of  minds  upon  its  terms,  as  between  them ;  the 
answer  is,  that  is  unnecessary,  either  at  law  or  in  equity. 
At  law,  a  party  can  afiSirm  a  tort,  and  make  a  contract.  In 
equity,  certain  parties  (such  as  ceetuie  que  Iniet)  can  take  the 
benefit  of  transactions  they  were  not  direct  parties  to,  upon 
this  principle  of  afiirmance.  ^ 

X.  It  cannot  be  said  that  Joseph  Stiner  acted  in  ignorance 
of  the  plaintiffs'  rights.  He  was  warned,  in  advance,  that 
he  was  not  the  person  who  had  been  to  Newburg.    He 
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thoB  knew  the  lessors  were  not  after  him,  bat  some  one 
else.  If  he  did  not  inquire  into  the  circumstances,  it  was 
his  own  fault  He  is  to  be  held  to  know  all  that  he  could 
have  learned  from  Messrs.  Hasbrouck  and  Boe,  if  he  had 
questioned  them.  This  shows  his  fraud.  His  hostility  to 
the  plaintiffs  confirms  it 

XL  If  Joseph  Stiner  had  been  a  mere  stranger,  acting 
in  good  faith,  uninformed  that  other  parties  were  after 
the  store,  and  that  he  was  supposed  to  be  one  of  them,  his 
standing  might  be  different  Can  this  court  doubt  that  he 
knew  with  whom  he  was  interfering?  So  the  case  would 
be  altered  if  the  lessors  asserted  that  they  gave  out  thQ 
lease  to  Joseph  Stiner,  in  the  independent  exercise  of  their 
rights  as  owners,  ignoring  the  plaintiffs  and  all  the  world. 

XXL  This  action  is  not  designed  to  undo  the  transac- 
tion in  question,  but  to  enforce  it,  as  intended,  in  favor  of 
the  plaintiffs, 

XTIT.  If  a  valuable  consideration  is  needed  to  sustain  the 
plaintiffs'  claim,  it  can  be  found  in  the  trouble  and  expense 
they  incurred  in  endeavoring  to  secure  the  lease. 

XIY.  The  plaintiffs  offered  to  accept  the  lease  in  ques- 
tion before  and  at  the  time  this  action  was  brought,  and 
to  give  all  indemnity  to  Joseph  Stiner,  in  the  matter. 

XV.  The  findings  of  fact  and  law,  as  excepted  to  by 
the  plaintiffs,  are  erroneous,  and  contrary  to  evidence. 
The  findings  of  fact  and  of  law  proposed  by  the  plaintiffs 
should  have  been  upheld,  and  the  exceptions  to  the  refusal 
to  do  so  are  well  taken. 

XYI.  So  far  as  the  case  is  covered  by  the  admissions  of 
the  answer  of  the  landlords,  (and  in  those  respects  it  has 
never  been  combatted  by  Joseph  Stiner,)  it  should  be 
deemed  conclusive  upon  the  defense.  It  is  seldom  that  a 
party  receives  a  judgment  based  upon  a  fact  not  presented 
in,  or  covered  by,  his  pleading.  If  this  rule  is  applied  to 
this  controversy,  the  court  is  saved  the  trouble  of  wading 
through,  and  weighing  the  effect  of,  contradictory  proof. 
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The  statements  of  that  answer,  in  this  point  of  view,  sim- 
ply become  a  matter  of  constrnction  or  interpretation^  so 
far  as  the  facts  involved  in  them  are  concerned.  Coupling 
the  fact  thej  contain^  that  Messrs.  Hasbrouck  and  Roe 
informed  Joseph  Stiner  that  they  had  been  applied  to  at 
Newburg  for  a  lease  of  the  premises,  a  few  days  before; 
the  remark  they  made  to  him,  that  he  was  not  the  person 
who  had  called  npon  them ;  his  reply,  that  he  was  not ; 
with  the  undisputed  fact  that  the  lease  was  given  to  him 
on  the  supposition  that  it  was  for  the  benefit  of  that  per- 
son, and  that  the  mistake  of  the  landlords  was  not  dis- 
covered until  some  thereafter,  and  then  through  the 
plaintiffs,  how  can  the  plaintiffs  fail  to  have  judgment  in 
their  favor  7  The  pretense  that  he  stated  he  did  business 
on  his  own  account,  is  met  by  the  certainty  that  if  he  said 
that,  the  other  fact,  that  there  was  a  mistake  on  the  part 
of  the  landlords,  could  not  have  existed.  It  is  impossible 
those  two  things  can  be  true.  The  issue  is  thus  brought 
to  this :  if  Joseph  Stiner  told  Messrs.  Eoe  and  Hasbrouck 
he  was  acting  for  himself  in  getting  the  lease,  and  they 
gave  it  to  him,  they  did  it  intentionally,  and  without  mis- 
take ;  if  he  did  not  tell  them  that,  he  fraudulently  drew 
them  into  their  mistake.  If  this  be  so,  the  law  is  per- 
fectly plain.     (1  St(ny*8  Eq.  Jur.  §  151,  Bec^f.  ed.  1866.) 

XVn.  The  judgment  in  question  should  be  reversed, 
with  costs  to  the  plaintiff ;  and  if  an  absolute  judgment  is 
not  rendered  in  their  favor,  a  new  trial  should  be  granted, 
with  costs  to  abide  the  event 

Ira  Shafer  and  E.  W.  StoughUmy  for  the  respondents. 

L  The  plaintiffs  are  not  entitled  to  the  relief  demanded, 
as  against  Eoe  and  Hasbrouck,  because  of  the  following 
indisputable  positions.  There  was  no  term  agreed  upon 
at  Kewburg ;  "  five  years  or  so  "  was  talked  of,  says  Moses. 
There  was  no  rent  agreed  upon ;  '^  an  increased  rent"  was 

Vol.  LVIIL  42 
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spoken  of.  There  were  no  covenants  or  conditions  agreed 
upon.  There  were  no  propositions  of  a  precise  or  defi- 
nite character,  capable  of  ascertainment  or  enforcement, 
made  by  the  plaintiffs  or  accepted  by  Boe  and  Hasbroack. 
The  plaintiffs  and  Boe  and  Hasbroack  talked  upon  the 
sabject  of  renting  the  store,  at  Ifewburg,  and  the  latter 
promised  to  call  and  see  the  plaintiffs  when  they  came  to 
New  York,  provided  they  concluded  not  to  re-let  to  Wor- 
ley.  When  they  left  Newburg  they  had  not  determined 
not  to  re-let  to  Worley,  but,  on  the  contrary,  they  determ- 
ined to  re-let  to  him,  and  called  to  see  him  in  the  morn- 
ing. Failing  to  find  him  in,  they  again  made  efforts  to 
see  him,  until  3  o'clock  in  the  afternoon,  for  the  purpose 
of  re-letting  the  store  to  him.  The  defendants  Boe  and 
Hasbroack  insist,  in  their  answer  and  evidence,  that  they 
were  not  legally  or  otherwise  bound  to  let  the  store  to  the 
plaintiffs.  The  alleged  lease  between  the  lessors  and 
Jacob  is  void,  by  the  statute  of  frauds,  being  for  "  five 
years,  or  so,"  and  "for  a  longer  period  than  one  year,'* 
*  *  and  there  being  no  note  in  writing,  expressing  the 
consideration,  subscribed  by  the  parties^  (2  B.  S.  135, 
marg.  p.y  §8.)  It  is  void  for  uncertainty.  "And  if  an 
agreement  be  so  vague  and  indefinite  that  it  does  not  show 
any  mutuality  in  its  terms,  or  that  it  is  not  possible  to 
collect  from  it  the  full  intention  of  the  parties,  it  is  void ; 
for  neither  the  court  nor  a  jury  can  make  an  agreement 
for  the  parties.  {Chitty  on  Cont.  65.)  "  Certainty  as  to 
the  time  when  the  term  is  to  commence,  its  duration,  and 
the  amount  of  rent  to  be  paid,  is  usually  necessary  to 
make  an  instrument  operate  as  a  present  demise."  {Tay- 
lor' 8  Landl  and  Ten,  §§  42,  70.)  It  does  not  amount  even 
to  the  shadow  of  an  agreement  for  a  lease.  "  To  consti- 
tute a  valid  agreement  not  under  seal,  there  must  be  the 
mutual  and  definitive  assent  of  both  parties  to  the  terms 
of  the  agreement."  {Chitty  on  Cont  64.  Jack%on  v.  Dela- 
croix, 2  Wend.  433.     Taylor'%  Landl  and  Ten.  §  42.)    An 
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action  for  the  breach  of  the  alleged  agreement  would  not 
lie.  The  plaintiifa  could  not  compel  the  lessors  specific- 
ally to  perform.  The  contract  of  which  performance  is 
sought,  must  be  clearly  proved,  and  its  terms  should  be  so 
specific  and  distinct  as  to  leave  no  reasonable  doubt  of 
their  meaning.  (2  Para,  on  Cant.  513.)  Thus  equity  will 
not  enforce  a  mere  voluntary  contract ;  for  it  permits  one 
to  withhold  what  he  has,  of  his  own  accord,  and  not  from 
any  benefit  to  himself,  or  expectation  of  any  benefit,  vol- 
unteered to  promise.  (Id.  517.)  It  must  be  ''  certain." 
(2  Storif'8  Eq.  Jur.  §  751.)  It  must  be  clear,  definite  and 
unequivocal  in  all  its  terms.  {Id.  §§  764,  767.)  Nor  could 
they  maintain  ejectment.  (Jackson  v.  Delacroix y  2  Wend. 
433.)  The  converse  of  these  propositions  would  be  true 
if  Roe  and  H!asbrouck  had  been  actors  instead  of  defend- 
ants. There  was  not  even  a  moral  obligation  existing  on 
the  part  of  Roe  and  Hasbrouck  to  rent  the  store  to  the 
plaintiffs.  (2  Pare,  on  Oont  517.)  It  would  seem  to  follow, 
from  these  authorities,  and  the  principles  established  by 
them,  that  the  plaintiffs,  as  against  Eoe  and  Hasbrouck, 
and  vice  versa,  are  remediless. 

n.  Boe  and  Hasbrouck  do  not  seek  to  annul  or  cancel 
the  lease  to  Joseph ;  on  the  contrary  thereof,  they  affirm 
it  to  have  been,  made  in  good  faith,  without  fraud  on  their 
or  his  part,  and  to  be  a  valid,  binding  lease.  They  both 
swear  they  are  unwilling  to  cancel  it  They  could  not,  if 
they  desired  to,  rescind  the  contract  No  fraud  was  prac- 
tised upon  them.  They  saw,  inquired  of,  and  knew,  the 
man  to  whom  they  demised.  He  did  not  assume  to  rep- 
resent or  personate  the  plaintiffs.  He  truthfully  answered 
every  inquiry  made  of  him.  They  make  no  complaint 
whatever.  The  plaintiffs  have  no  right  to  say  to  Boe  and 
Hasbrouck,  "disaffirm  this  lease."  The  plaintiffs  have  no 
right  even  to  say,  "  we  stand  in  the  lessors*  shoes,  and 
have  their  rights  as  against  Joseph."  The  law,  as  well  as 
**the  plainest  principles  of  honesty  and  equity,"  forbid 
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these  plaintiffs  coming  into  a  court  of  equity  and  crying 
out  against  Joseph  Stiner,  '<  you  have  cheated  Roe  and 
Hasbrouck,  and  we  will,  although  they  do  not,  bring  you 
to  justice."  The  defendant  was  under  no  legal  duty  or 
obligation  to  the  plaintiffs,  whatever.  1.  The  relation  of 
principal  and  agent  did  not  exist,  either  by  express  con- 
tract or  by  implication.  If  Joseph's  duty,  as  agent  of  the 
plaintiffs,  was  to  hire  the  store  for  them,  and  he  had  taken 
the  lease  in  his  own  name,  he  would  have  been  guilty  of 
a  "plain  fraud,"  of  a  "palpable  fraud,'*  and  upon  "the 
plainest  principles  of  honesty  and  equity,  he  must  be  de- 
clared to  be  a  trustee  for  the  real  owner."  {Story  on 
Agency,  §§  9,  210,  211.)  Why  ?  Because  of  «  a  confidence 
necessarily  reposed  in  the  agent,  that  he  will  act.  with  a 
sole  regard  to  the  interests  of  his  principal,  as  far  as  he 
lawfully  may,"  {id,  §  210 ;)  and  because  of  the  rule,  that 
"  an  agent  employed  to  sell,  cannot  himself  become  the 
purchaser,  and  an  agent  employed  to  buy,  cannot  himself 
be  the  seller ;  so  an  agent  employed  to  purchase,  cannot 
purchase  for  himself,  *-  *  but  he  will  be  held  as  a  quasi 
trustee."  (§  211.)  ParhUt  v.  Alexander,  (1  John.  Ch.  394^ 
396,)  is  an  illustration  of  the  doctrine.  There  "the  in- 
testate was  intrusted  by  him  (the  plaintiff)  with  the  agency 
of  procuring  a  lease  in  fee  of  the  premises,  in  the  name  of 
Alexander  McXnight,  and  he  promised  to  perform  the 
trust.  Instead  of  doing  this,  he  afterwards  purchased  the 
equitable  title  of  McXnight,  and  with  the  consent  of  Mc- 
Knight,  but  without  the  knowledge  or  consent  of  the 
plaintiff,  took  the  lease  in  his  own  name."  *  *  "This,  I 
think,"  said  the  chancellor,  "  cannot,  and  ought  not  to,  be 
permitted.  An  agent,  or  trustee,  undertaking  a  special 
business  for  another,  cannot,  on  the  subject  of  that  trust, 
act  for  his  own  benefit,  to  the  injury  of  his  principal.  This 
is  a  sound  and  fundamental  rule  of  equitable  policy." 
And  upon  this  principle.  Brown  v.  Lynch,  (1  Paige^  147,) 
and  kindred  cases,  were  decided.    Indeed,  it  may  be  laid 
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down  as  a  general  principle,  that  in  all  cases  where  a  per- 
son is,  either  actively  or  constructively,  an  agent  for  other 
persons,  all  profits  and  advantages  made  by  him  in  the 
business,  beyond  his  ordinary  compensation,  are  to  be  for 
the  benefit  of  his  employers.  (Stort/  on  Agency,  §  211. 
Utica  Ins.  Co.  v.  Ihledo  Ins.  Co.,  17  Barb.  1 32.  Central  Ins. 
Co.  V.  Protection  Ins.  Co.,  14  N.  Y.  85.  Conhey  v.  Bond^ 
34  Barl.  276.  Torrey  v.  Bank  of  Orleans^  9  Pa^e,  663.) 
2.  Bat  the  relation  of  principal  and  agent  must  have  ex- 
isted. (Same  authorities.)  3.  The  defendant  must  have 
assumed  some  duty,  trust  or  obligation,  which  he  has  vio- 
lated and  disregarded,  before  this  doctrine  can  be  applied 
to  him.  4.  There  is  no  pretense  that  the  plaintiffs  were 
bis  principals  for  any  purpose.  5.  Nor  is  there  any  pre- 
tense that  the  defendant  was  their  agent  for  any  purpose. 
6.  Not  did  he  assume  to  act  as  agent  for  the  plaintiffs,  so 
as  to  enable  them  to  adopt  his  unauthorized  act;  he  acted 
for  himself  throughout,  without  their  knowledge  or  con- 
sent, and  without  assuming  to  act  for  them.  7.  Even  the 
doctrine  of  ratification  of  unauthorized  acts  proceeds  upon 
the  assumption,  (a.)  That  the  relation  of  principal  and 
agent  existed.  (5.)  That  the  act  performed  had  some  rela- 
tion to  the  general  or  special  powers  or  duties  of  the  agent, 
but  in  the  particular  instance  was  not  binding  for  want  of 
authority  to  the  full  extent  of  the  thing  done.  {Story  on 
Agency^  §§  239  to  260.  DunJ.  Paley's  Agency,  171,  note  (0), 
3d  Am.  ed.)  (c.)  An  act  performed  by  a  person  not  the 
agent  of  another,  in  his  own  name,  and  for  his  own  ben- 
efit, is  incapable  of  adoption  or  ratification  by  another,  as 
his  act  or  deed,  as  has  been  repeatedly  adjudged.  Thus, 
in  Chanoine  v.  Fowler,  (3  Wend.  173,)  the  court  held  that 
notice  of  the  non-acceptance  of  a  bill  of  exchange  cannot 
be  given  by  a  stranger,  so  as  to  enable  the  holder  to  avail 
himself  of  it  In  the  case  of  an  insolvent  vendee,  a  person 
without  any  authority  from  the  vendor,  stopped  the  goods 
in  trantitu ;  it  was  even  doubted  whether  the  subsequent 
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approval  of  the  vendor  made  the  stoppage  in  trarmtu  good* 
{Siffken  v.  Wray,  6  Ea9t,  371,  380.)  In  Bartram  v.  Fare- 
hrotheTj  (4  Bing.  579,)  where  the  attorney  of  an  insolvent 
vendee  had,  upon  his  suggestion,  and  without  instructions 
from  the  vendor,  given  notice  to  the  wharfinger  not  to 
deliver  goods,  it  was  held  that  the  subsequent  ratification 
of  the  act  by  the  vendor  did  not  make  it  a  valid  stoppage. 
In  Doe  V.  Ooodwin,  {5  Ad.  A  Ell,  N.  S.y  143,)  it  was  held 
that  a  notice  to  quit  must  be  such  that  a  tenant  may  safely 
act  on  it  at  the  time  of  receiving  it ;  and  that  a  notice  Iby 
an  unauthorized  agent  cannot  be  made  good  by  an  adop- 
tion of  it  by  the  principal,  after  the  proper  time  of  giving 
it  (See  Dunl  Palef/*s  Ageney,  345,  346.)  The  true  rule 
is  stated  in  WSson  v.  Tumman^  (6  Man.  dk  Or.  242,)  thus : 
'^  That  an  act  done  for  another  by  a  person  not  assuming 
to  act  for  himself,  but  for  such  other  person,  though  with- 
out any  precedent  authority  whatever,  becomes  the  act  of 
the  principal,  if  subsequently  ratified  by  him,  is  the  known 
and  well  established  rule  of  law."  Here  there  is  no  pretense 
whatever,  from  the  case,  that  Joseph  assumed  to  act  for 
the  plaintifis;  but  he  assumed  '*to  act  for  himself;"  and 
here  is  the  insurmountable  difiiculty  with  the  plaintifiTs' 
case. 

in.  Instead  of  the  relation  of  principal  and  agent  exist- 
ing, and  instead  of  the  defendant  assuming  to  act  for  the 
plaintiffs  in  any  way  or  manner,  we  find :  That  the  plain- 
tiff Jacob,  and  the  defendant  Joseph,  had  been  partners  iu 
the  business  in  which  they  are  still  engaged.  That  they 
dissolved,  long  prior  to  the  transactions  in  question.  That 
they  became  warm  and  earnest  rivals  and  competitors  in 
business.  That  each  regarded  the  other  as  unfriendly,  if 
not  enemies.  That  Jacob  regarded  Joseph's  rivalry  and 
competition  as  in  violation  of  an  understanding.  Each 
one  was  anxious  to  secure  the  premises  in  question,  and 
made  efforts  to  ascertain  the  owners.  The  plaintiff  suc- 
ceeded in  finding  them ;  the  defendant  failed,  because^  in 
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the  tax  records,  the  name  was  written  "  Poe,"  instead  of 
"Roe."  It  is  idle,  if  not  absurd,  to  say  under  these  cir- 
cumstances, that  when  Boe  and  Hasbrouck  called  on 
Joseph  at  his  store,  No.  6  Fulton  street,  he  was  under 
any  duty,  trust,  or  obligation  whatever  to  the  plaintiff. 
It  is  equally  idle,  under  these  circumstances,  to  say  that 
Joseph  acted,  intended  to,  or  assumed  to  act,  for  any  one 
but  himself. 

y.  If  or.  is  there  any  valid  pretense  that  he  represented 
himself  as  the  plaintiff;  or  that  he  personated  the  plain- 
tiff. He  did  not  know,  nor  did  he  have  the  least  idea,  so 
far  as  the  case  shows,  that  the  plaintiffs  had  ever  been  in 
treaty  for  the  premises.  Ko  such  information  was  com- 
municated to  him  by  Eoe  and  Hasbrouck.  He  made 
no  misrepresentations  of  any  kind  or  character,  even  ac- 
cording to  the  evidence  as  to  the  admission  of  Boe,  "  that 
they  went  right  to  No.  6  Fulton  street,  and  asked  for  Mr. 
Stiner ;  that  Mr.  Stiner,  the  defendant,  came  forward,  and 
that  he  (Mr.  Roe)  said :  ^  Why,  you  are  not  the  man  we 
saw  at  Newburg.  Is  he  in  ?'  That  Mr.  Stiner  made  some 
excuse,  and  said  it  was,  or  may  have  been  his  brother." 
Taking  this  version,  which  is  denied  by  Roe,  Hasbrouck, 
Joseph  and  Henriques,  the  defendant  told  the  truth,  aye, 
clearly  informed  Roe  and  Hasbrouck  that  it  "  may  have 
been  his  brother."  There  is  no  pretense  that  Joseph  knew 
who  had  been  to  Newburg ;  there  is  no  pretense  that  the 
plaintiffs  had  published  what  they  knew  and  had  done  to 
the  world ;  at  most,  the  defendant,  upon  their  theory,  sus- 
pected or  believed  that  the  plaintiffs  had  been  in  treaty 
with  Roe  and  Hasbrouck  for  the  store,  and  that  they  were 
in  pursuit  of  them. 

VL  We  have  some  idea  from  the  statute  (2  B.  S.  676, 
§§  48,  49, 50,)  as  to  what  is  intended  or  designed  by  fEilsely 
representing  or  personating  another,  and  the  charge  that 
the  defendant  did  either,  is  not  only  entirely  unsupported 
by  the  case,  but  is  ridiculous.    How  absurd  it  would  be 
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to  charge  the  defendant  with  the  offense  described  in  sec- 
tion 50 :  "  Every  person  who  shall  falsely  represent  or 
personate  another,  and,  in  such  assumed  character,  shall 
receive  any  money,  value,  or  property  of  any  description, 
intended  to  be  delivered  to  the  individual  so  personated, 
shall,  upon  conviction,  be  punished  *  *  as  for  feloni- 
ously stealing  the  money  or  property  so  received." 

Vli,  The  defendant  has  not  committed  legal  fraud; 
although  it  is  not  conceded  he  has  been  guilty  of  even  a 
moral  fraud.  It  has  been  shown  that  no  legal  right*  of 
the  plaintiffs  has  been  violated,  and  it  follows  that  the 
plaintiffi  have  not,  in  law — in  legal  contemplation — sus- 
tained any  damage.  ^'  And  if  no  damage  be  caused  by 
the  fraud,  no  action  lies."  (2  Pars,  an  Cant  269.  1  Couh 
en's  Treat.  333.  2  Kent's  Gam,  480,  3d  ed.)  If  the  defend- 
ant has  been  guilty  of  moral  fraud,  the  plaintiff  is  without 
remedy. 

It  is  said  we  should  have  disclosed  the  fact  that  we  were 
not  «  Stiner  &  Co."  In  Keates  v.  Harl  ofOadogan,  (10  C.  B. 
591 ;  70  Ung,  Com.  Law  jB.,)  it  was  held  **  that  there  was  no 
implied  duty  cast  on  the  owner  of  a  house  being  in  a  ruin- 
ous and  unsafe  condition,  to  inform  a  proposed  tenant 
that  it  is  unfit  for  habitation ;  nor  will  an  action  of  deceit 
lie  against  him  for  omiting  to  disclose  the  fact"  It  is 
said  that  we  have  no  right  to  remain  silent  Such  a  doc- 
trine has  never  been  heard  of.  Why  ?  Because  of  the 
settled  doctrine,  "  If  the  seller  (of  goods)  knows  of  a  de- 
fect in  his  goods,  which  the  buyer  does  not  know,  and  if 
he  had  known,  would  not  have  bought  the  goods,  and  the 
seller  is  silent,  and  only  silent,  his  silence  is  nevertheless 
a  moral  fraud,  and  ought,  perhaps,  on  moral  grounds,  to 
avoid  the  transaction.  But  this  moral  fraud  has  not  yet 
grown  into  a  legal  fraud.  (1  Pars,  an  Cant.  461.)  "  Com- 
mon honesty,"  as  well  as  "  morality,"  would  require  the 
purchaser  of  an  estate  to  disclose  to  the  seller  his  knowl- 
edge of  the  existence  of  a  mine  in  the  land  of  which  he 
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knew  the  seller  was  ignorant;  yet  that  great  lawyer  and 
judge,  Lord  Thurlow,  thought  that  neither  law  nor  equity, 
as  administered  in  the  tribunals  of  justice,  required  him  so 
to  do.  {Fox  y.  Mackrathj  2  Bro.  240 ;  and  nee  Lord  EldorC% 
opinion  in  Turner  v.  Harveyj  Jacobs'  Bep.  178.)  If  the 
plaintiffs'  doctrine  can  be  maintained,  it  would  seem  to 
follow :  1.  That  it  is  unsafe,  indeed  impossible,  for  a  land- 
lord to  even  talk  with  a  person  upon  the  subject  of  renting 
premises,  without  incurring  a  liability  to  rent  2.  That 
when  a  person  desires  to  hire  premises,  and  converses 
with  the  landlord  upon  the  subject,  he  is  thereby  entitled 
to  a  lease  of  them.  3.  And  that  a  third  person,  who  hires 
from  the  lessor,  after  this  talk,  does  so  at  his  peril;  if  he 
secures  a  lease,  he  holds  it  as  trustee  for  the  other  party; 
and  if  he  refuses  to  surrender  it,  he  is  liable  to  an  action  to 
compel  him  to  do  so. 

And  these  same  considerations  are  applicable  to  sales 
of  real  estate,  personal  property,  and  indeed  to  eveiy* 
thing  capable  of  being  leased,  sold  and  transferred,  and  it 
may  be  applied  to  all  commercial  transactions.  If  the 
lessors  were  seeking  to  annul  this  lease,  they  would  be 
refused  relief,  because  of  this  familiar  principle  of  equity. 
Story  says :  ^'  The  rule  as  to  ignorance  or  mistake  of  facts 
entitling  the  party  to  relief,  has  this  important  qualifica- 
tion, that  the  fact  must  be  material  to  the  act  or  contract, 
that  is,  that  it  must  be  essential  to  its  character,  and  an 
efficient  cause  of  its  concoction."  (1  Story's  Eq.  Jur.  §  141, 
3d  ed.)  Where  the  parties  make  just  such  instruments  as 
they  intend  to  make,  they  are  not  entitled  to  relief,  (Ar- 
thur  V.  Arthur^  10  Barb.  9 ;)  and  that  too,  even  though 
they  mistake  the  law.  Pothier  {on  Obligations^  tells  us 
when  a  contract  may  be  avoided  when  there  has  been  a 
mistake  as  to  the  person.  He  says:  ''Here  the  question 
arises  whether  an  error  respecting  the  person  with  whom 
I  contract  annuls  the  agreement  7  This  should  be  an- 
swered with  a  distinction.    Wherever  the  consideration 
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of  the  person  with  whom  I  contract  is  an  ingredient  of 
the  contract  which  I  intend  to  make,  an  error  respecting 
the  person  destroys  any  consent,  and  consequently  annals 
the  agreement." 

rV.  Here  there  was  no  9uppre88io  vert.  There  is  no  pre- 
tense that  there  was  a  misrepresentation,  or  suggestio  faUi. 
As  to  the  latter,  see  1  Story's  Eq.  Jur.  §§  186,  193.  Upon 
the  other  point,  suppreasio  verij  see  §§  194-211.  In  Robin-' 
inson  V.  Justice^  (2  Penn.  19,)  it  is  said  that  '^  silence  will 
postpone  a  title  only  where  silence  was  a  fraud,  and  a 
fraudulent  concealment  of  title  could  not  be  imputed  to 
one  who  was  ignorant  that  he  had  a  title  to  conceal."  By 
parity  of  reasoning  it  would  seem  to  follow  that  it  would 
be  impossible  ft>r  Joseph  to  be  guilty  of  a  fraudulent  con- 
cealment of  facts  of  which  all  hands  agree  he  was  ignorant. 

Ingraham,  p.  J.  The  only  ground  upon  which  it  can 
be  held  that  a  party  obtaining  a  conveyance*or  lease  of 
land  may  be  compelled  to  hold  the  same  as  trustee  for 
another,  is  where  such  party  stood  in  a  confidential  rela* 
tion'  to  the  other,  and  has  used  such  relation  to  his  own 
advantage.  Wherever  confidence  exists,  or  is  reposed, 
and  one  party  has  it  in  his  power  to  sacrifice  the  interest 
of  the  party  he  is  bound  to  protect,  he  will  not  be  per- 
mitted to  hold  any  advantage  that  he  may  have  obtained 
personal  to  himself,  to  the  injury,  of  him  to  whom  he  owed 
a  duty  or  trust.  In  such  a  case  equity  will  compel  him  to 
give  to  the  party  injured  the  benefit  he  has  obtained,  even 
if  no  fraud  is  shown.  But  where  no  fraud  is  shown,  in 
fact,  and  no  relation  exists  between  the  parties  in  which 
either  party  owes  a  duty  to  the  other,  and  no  breach  of 
trust  or  confidence  is  shown,  then  whatever  advantage  one 
man  may  gain  over  the  other  by  a  sharp  bargain,  or  an 
over-bidding  of  another,  cannot  be  interfered  with. 

K  fraud  was  practiced  in  this  case  on  Hasbrouck,  the 
landlord,  he  might  in  equity  have  set  aside  the  contract. 
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bat  DO  such  right  accrned  to  the  plaiDtiff,  from  the  fact 
that  he  wanted  the  lease  in  question,  which  the  defendant 
obtained ;  even  though  he  concealed  the  &ct,  that  he  did 
not  represent  the  plaintiff  in  his  negotiations.  The  de- 
fendants owed  the  plaintiffs  no  duty,  the  plaintiffs  had 
acquired  no  right  to  the  lease,  and  between  them  there 
was  no  relation  of  confidence,  which  could  create  the  obli- 
gations that  arise  from  such  trusts. 

In  fact  there  was  no  right  on  the  part  of  the  plaintiff  to 
the  lease,  either  from  Hasbrouck  or  the  defendant  He 
had  no  claim  to  it,  in  any  view  of  the  case,  and  there  is  no 
principle  of  equity  which  would  allow  the  court  to  adjudge 
the  defendant  to  stand  in  the  relation  of  trustee  to  the 
plaintiff 

As  to  the  fiEtcts  on  which  the  plaintifis  allege  fraud  to 
have  existed,  as  proved  on  their  part,  the  defendants  have 
given  evidence  denying  such  fraud,  and  it  became  a  ques- 
tion for  the  decision  of  the  court,  whether  any  such  fraud 
had  been  committed.  Upon  this  point,  the  finding  of  the 
court  is  that  the  defendant  did  not  intentionally  or  fraud- 
ulentiy  divert  the  lease  from  the  plaintifis ;  nor  did  he 
know,  prior  to  its  execution,  that  the  landlord  meant  it  to 
be  a  lease  to  the  plaintiffs ;  nor  did  he  in  any  way  fraud- 
ulentiy  suppress  the  truth,  in  the  premises.  This  finding  is 
conclusive  upon  the  question.  ' 

The  exceptions  as  to  the  questions  put  to  the  witnesses, 
whether  the  defendant  did  acts  to  induce  them  to  believe 
that  he  was  the  plaintiff,  are  not  well  taken.  That  inquiry 
was  nothing  more  than  to  ask  whether  they  did  so  believe 
from  conduct  which  had  been  previously  given  in  evidence ; 
and  a  similar  question  to  the  defendant,  whether  he  in- 
tended to  personate  the  plaintifi^  was  admissible  as  to  his 
intent  What  he  did  do  was  fully  in  evidence,  and  inquiries 
as  to  the  effect  of  these  acts  were  not  erroneous. 

There  is  no  good  reason  for  interfering  with  the  judg- 
ment  appealed  from. 
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Gbo.  G.  Babnabd,  J.  I  know  of  no  principle  of  equi- 
table jarisprudence  nnder  which  the  plaintiffs  are  enti- 
tled to  a  judgment,  in  this  action.  The  plaintiffs  never 
had  any  legal  right  to  a  lease  from  the  owners  of  the 
premises.  No  terms  of  lease  were  ever  agreed  upon  be- 
tween the  plaintiffs  and  the  lessors.  "No  term,  no  rent ; 
no  covenant  of  any  kind ;  no  promise  for  a  lease  at  all. 
There  was  simply  an  expression  of  a  willingness  to  take  a 
lease  if  the  parties  to  it  could  agree.  The  owners  were  at 
full  liberty,  so  far  as  any  evidence  in  the  case  discloses^  to 
refuse  a  lease  to  the  plaintiffs.  There  was  no  payment. 
There  was  no  absolute  promise.  There  was  no  writing. 
There  was  no  promise  by  the  plaintiffs  to  take  a  lease. 
As  far  as  the  lessors  are  concerned,  they  were  never 
obliged  to  execute  a  lease  to  the  plaintiffs.  What,  then,  has 
the  defendant  Stiner  said  or  done  which  gives  the  plaintiffs 
a  right  which  they  did  not  have  at  the  execution  of  the 
lease?  The  Stiners  were  not  friendly — ^were  business 
rivals,  and  in  the  same  business.  The  defendant  Stiner 
did  not  represent  the  plaintiffs ;  told  them  he  was  doing 
business  for  himself;  knew  the  premises,  and  would  hire 
them.  If  he  knew  that  the  plaintiffs  were  willing  to 
accept  a  lease  on  the  same  terms  as  were  granted  to  him, 
he  was  under  no  legal  obligation  to  refuse  the  lease.  He 
told  no  lie.  He  suppressed  no  truth.  He  falsely  person- 
ated no  one.  He  did  not  represent  himself  as  acting  for 
any  one  but  himself.  The  lessors  were  at  full  liberty  to 
contract.  He  has  taken  nothing  which  the  plaintiffs  had 
a  right  to.  He  has  taken  nothing  by  any  means  which 
legally  makes  him  a  trustee  for  the  plaintiffs.  Assuming 
that  the  owners  were  mistaken  in  the  defendant  Stiner, 
that  fact  gives  no  right  to  either  the  plaintiffs  or  the  own- 
ers to  annul  the  lease,  if  the  mistake  was  not  produced  by 
the  defendant  Stiner.  That  he  did  not  cause  the  mistake, 
if  there  was  one,  is  found  by  the  court,  and  the  finding  is 
fully  sustained  by  the  evidence.    Joseph  Stiner  is  there- 
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fore  without  faulty  in  law.    He  is  entitled  to  his  lease,  and 
this  judgment  should  be  affirmed,  with  costs. 

Cakdozo,  J.,  (dissenting.)  It  was  error  to  allow  the 
witness  Solomon  Henriques  to  answer  the  question  whether 
Joseph  Stiner  ^'  assumed  to  personate  the  plaintiffs  or  either 
-ef  them,"  in  his  interviews  with  the  landlords.  It  called 
for  an  opinion  upon  what  Joseph  Stiner  did,  instead  of  re- 
quiring  the  witness  to  detail  what  was  said  and  done,  leav- 
ing to  the  court  to  deduce  the  conclusion.  And  as  the 
inquiry  bore  pointedly  upon  an  important  branch  of  the 
case,  namely,  circumstances  tending  to  show  whether  a 
fraud  had  or  had  not  been  perpetrated  by  Joseph,  we  can- 
not say  that  the  error  was  of  such  a  character  that  it  could 
not  ^^have  produced  injustice  in  the  general  result;"  and 
it  is  only  when  that  can  be  said,  that  an  erroneous  ruling 
on  the  trial  of  a  cause  on  the  equity  side  of  the  court  can 
be  disregarded.  (Forrest  v..  Forrest,  25  N.  Y.  512.)  The 
question  to  Joseph  Stiner  himself,  whether  *'  he  person- 
ated" the  plaintiffs  may  be  upheld  as  calling  for  a  fact, 
and  a  fact  attributed  to  the  witness  himself;  but  the  ques- 
tion to  Henriques  goes  much  further,  and  calls  upon  him 
to  decide  upon  the  point  whether  what  occurred  amounted 
to  a  personation  of  the  plaintiffs.  That  was  for  the  court, 
not  for  a  witness  to  determine. 

But  I  am  not  disposed  to  let  my  objection  to  this  judg- 
ment rest  upon  a  mere  question  of  evidence.  I  want  to  put 
it  plainly  and  distinctly  upon  the  broad  ground  that  the  act 
of  which  Joseph  Stiner  was  guilty  was  unholy  in  the  law, 
and  that  no  matter  how  adroitly  it  may  have  been  accom- 
plished, a  court  of  equity,  condemning  it  as  a  fraud,  will 
treat  him  as  a  trustee  of  the  property  for  the  benefit  of, 
and  oblige  him  to  transfer  it  to  the  plaintiffs.  This  is  a 
principle  of  equity  jurisprudence  so  well  understood  and 
recognized,  that  not  only  is  it  not  necessary  to  cite  author- 
ities to  support  it,  but  it  was  not  attempted  to  be  disputed 
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by  the  learned  couDsel  who  argued  for  the  respondents. 
Indeed  that  distinguished  gentleman,  as  might  have  been 
expected  from  one  whose  views  of  right  and  wrong  are  so 
accurate,  did  not  hesitate  to  say  that  if  the  evidence  on  the 
trial  led  to  the  same  result,  as  to  the  facts,  which  I  reached 
upon  the  affidavits  when  the  motion  to  dissolve  the  injunc- 
tion was  argued  before  me,  the  law  as  I  laid  it  down  in 
in  the  brief  opinion  I  then  pronounced,  was  unquestion- 
ably correct  I  want  no  better  authority  in  support  of  my 
law,  and  I  shall  proceed  to  show  that  upon  the  case  as  de- 
veloped on  the  trial  at  the  special  term,  the  £eu^  bring 
this  matter  directly  within  the  principles  I  have  mentioned. 

The  judge,  at  special  term,  has  found  that  the  lease  was 
executed  and  delivered  to  Joseph  Stiner  under  the  belief 
on  the  part  of  the  lessors  that  it  was  to  and  for  the  benefit 
of  the  person  or  persons  on  whose  behalf  one  of  the  plain- 
tiffs had  called  upon  them  at  If  ewburg,  and  the  contrary 
thereof  was  not  discovered  by  the  landlords  for  some  time 
thereafter.  It  is  plain,  therefore,  that  by  mistake  of  the 
landlords  the  defendant  Stiner  has  obtained  what  was  de- 
signed for  the  plaintiffs ;  and  if  he  has  in  any  degree  mis* 
led  the  landlords  into  the  belief  that  in  giving  that  lease  to 
him  they  were  doing  the  same  thing  as  if  they  were  deal- 
ing directly  with  the  plaintiffs,  then  no  matter  how  cun- 
ning the  artifice  to  which  he  resorted,  nor  how  little  he 
did  or  said  to  produce  that  impression,  if  he  did  anything 
for  that  purpose  it  was  a  fraud,  and  he  cannot  be  permitted 
to  keep  the  fruits  of  it,  if  the  plainti£&  elect  to  treat  him 
as  their  trustee. 

It  was  not  necessary  that  he  should  say  that  he  was  a 
member  of  the  plaintiffs'  firm.  A  shrewd  man,  bent  upon 
getting  an  advantage  like  that  which  Joseph  Stiner  has 
taken  of  these  plaintiffs,  would  undoubtedly  avoid  an- 
nouncing, in  BO  many  words,  that  he  was  perpetrating  a 
fraud.  He  would  very  likely  say,  as  he  claims  he  did, 
that  he  was  not  a  member  of  the  plaintiffs'  firm^  but  did 
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bQainess  on  his  own  account ;  bat  the  question  is,  did  he  not 
say  something  else  which  led  to  the  mistake  of  which  he 
seeks  to  reap  the  benefit  ?  That  he  did,  and  that  every- 
thing else  which  has  been  testified  to  or  found  in  this  case 
is  consistent  with  the  fact  that  his  other  statement,  to 
which  I  shall  presently  allude,  misled  the  landlords,  I 
think  I  can  easily  demonstrate. 

When  Messrs.  Roe  and  Hasbrouck  came  to  this  city, 
they  happened  accidentally  to  call  at  a  store  of  the  defend- 
ant Stiner,  which  adjoined  the  one  kept  by  the  plaintiffit. 
They  were  in  fact  in  search  of  the  plaintiffs.  When  they 
saw  Joseph  Stiner,  he  was  informed  that  he  was  not  the 
person  who  had  called  upon  Mr.  Hasbrouck  at  Newburg. 
Now,  that  anybody  can  believe  that  Joseph  Stiner,  with 
that  information,  and  with  what  transpired  at  that  inter- 
view, did  not  know  that  his  next  door  neighbors  were  the 
persons  that  had  called  upon  Mr.  Hasbrouck,  and  whom  his 
visitors  then  sought,  is  incredible ;  and  whether  or  not  the 
law  called  upon  him  to  tell  them  so,  common  honesty,  as 
I  have  before  remarked  in  this  case,  certainly  did.  But 
still,  if  he  did  jiothing  to  deceive,  perhaps  his  crime  was 
not  cognizable  in  a  human  tribunal.  It  is  not  necessary 
to  say.  But  what  did  he  do  7  He  told  them  that  he  was 
not  the  person  that  called  upon  them  at  If ewburg,  *^  but 
that  they  could  do  the  bueihese  with  him.**  What  matters  it 
that  he  did  not  personate  one  of  the  plaintiffs?  What 
matters  it  that  he  told  the  landlords  he  was  in  business  on 
his  own  account,  when  at  the  same  time — when  admon- 
ished that  he  was  not  the  individual  they  expected  to 
see — he  says,  nevertheless,  you  can  do  the  business  with 
me.  Was  it  not  as  much  as  to  say,  though  I  tell  you  I  am 
in  business  on  my  own  account ;  though  I  do  not  tell  you 
that  I  am  one  of  the  persons  who  have  called  upon  you ; 
yet  I  do  tell  you  that  you  can  do  the  business  with  me. 
And  is  that  not  as  much  as  to  say,  it  is  just  the  same 
whether  you  see  them  or  me  ?    That  is  why,  though  Jo- 
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eeph  Stiner  did  not  personate  one  of  the  plaintiffs,  the 
intelligent  landlords  who  dealt  with  him  were  misled  into 
the  belief  that  the  plaintiffs  were  getting  the  lease.  Ex- 
cept for  that  statement,  ^^yoa  can  do  the  business  with 
me,"  can  any  one  believe  that  the  Messrs.  Boe  and  Has- 
bronck,  in  the  fisu^e  of  the  fitct  that  Joseph  Stiner  did  not 
personate  one  of  tha  plaintiffi,  and  informed  them  that  he 
did  business  on  his  own  account,  could  have  been  misled 
into  the  belief  that  they  were  giving,  as  the  judge  has 
found,  a  lease  to  and  for  the  benefit  of  the  person  or  per- 
sons on  whose  behalf  one  of  the  plaintiffs  had  called  upon 
them  at  If ewburg.  Of  course  Joseph  Stiner  did  not  say, 
I  am  ^^  Jacob  Stiner"  or  "  Mr.  Moses"  or  one  of  the  firm 
of  Jacob  Stiner  k  Co.,  but  he  said  *^  that  makes  no  differ- 
ence, you  can  do  the  business  with  me."  By  that  asser- 
tion he  misled  the  landlords  into  giving  to  him  a  lease, 
believing  it  was  being  given  to  or  for  the  benefit  of  the 
plaintifis.  By  that  assertion  he  misled  the  landlords  into 
the  belief  that  he  was  acting  for  the  benefit  of  the  plain- 
tiff's; and  having  through  that  obtained  this  lease,  his 
attempt  to  retain  it  is  a  fraud  which  a  court  of  equity 
should  not  uphold. 

The  judgment  below  should  be  reversed,  and  a  new 
trial  ordered. 

Judgment  affirmed. 

[F1B8T  Dbpabtmbvt,  Qbvbral  Tbrx,  at  New  Tork,  Jumaiy  8,  1871. 
^t^aham,  P.  J.,  and  Oto,  O.  Barnard^  and  Cardoso^  Jostioes.] 


INDEX. 


ABANDONMENT. 
8e$  Inbu&avcb,  (Marisb,)  8,  4. 


ACCORD  AND  SATISFACTION. 
8t0  "Board  of  SvpbbvisobSi  10. 


ACCOUNT. 

h  A  oomplmint  stated  that  the  plaintiff 
and  defendant,  being  copartners  in 
business,  dissolVed  copartnership,  on 
a  day  spedfled,  when  it  was  agreed 
that  an  inventory  should  be  taken 
of  the  assets  of  the  firm,  including 
the  notes  and  accounts  due  to  it,  and 
that  the  defendant  should  pay  the 
plaintiff  one  half  of  the  amount  of 
the  inventory,  deducting  one  half  the 
liabilities  of  the  firm,  which  the  de- 
fendant assumed  to  pay ;  that  such 
inventory  was  taken;  Uie  precise 
amount  due  to  the  plaintiff  aHcer- 
tained  and  agreed  upon;  and  the 
defendant  went  into  and  remained 
in  possession.  The  prayer  was  for 
an  account  of  the  partnership  deal- 
ings, and  that  the  plaintiff  have  judg- 
ment for  the  balance  which  should 
be  found  due  him,  on  such  account- 
ing. Beld  that  the  complaint  was 
clearly  in  an  action  at  law ;  and  the 
demand  for  an  accounting  was  mere- 
ly nugatory,  it  being  not  only  wholly 
unsupported  by  any  allegations  in 
the  complaint,  but  inconsistent  with 
the  case  made  by  the  complaint, 
which  asserted  tliat  the  account  was 
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acQusted,  the  amount  liquidated,  and 
the  balance  agreed  to  \ie  paid.  Short 
▼.  Bony,  177 

2.  SM,  alaOj  that  although  it  appeared 
from  the  findings  of  the  referee  that 
an  account  was  necessary  to  settle 
the  equities  between  the  parties,  and 
an  action  might  be  maintained  for 
that  purpose,  if  the  defendant  should 
refuse  to  render  such  account,  or  to 
pay  the  balance ;  yet  that  such  was 
not  the  cause  of  action  set  up  in  the 
complaint,  which  was  assumpsit,  at 
law,  and  not  an  action  of  purely 
equitable  cognizance.  And  that  the 
referee  erred  in  proceeding  to  take 
an  account.  A 


ACTION. 

1.  An  action  at  law,  for  goods  sold  and 
delivered,  cannot  be  changed  into  an 
action  in  equity  for  an  account  be- 
tween the  parties.    Short  ▼.  Bwrryf 

177 

2.  Where  the  facts  stated  in  a  com- 
plaint constitute  a  cause  of  action 
for  the  recovery  of  damages  for  false 
and  fhiudulent  representations  made 
by  the  defendant  in  negotiating  the 
sale  and  transfer  of  a  bond  and 
mortgage  in  payment  for  land  pnr- 

'  chas^,  and  the  prayer  for  relief  is 
a  demand  of  judgment  for  damages 
in  a  specified  amount,  the  action 
must  bs  held  to  be,  and  treated  as, 
an  acUon  at  law  to  recover  the  dam- 
ages sustained  by  reason  of  the 
Ihkud.    OroDtt  ▼.  Spi^r^  849 

8.  And  this,  notwithstanding  there  Is 
also  a  prayer  for  relief  in  tbe  alter- 
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Dative^'^  or  that  the  defendant  be 
adjudged  to  reconvey  the  premises," 
to  account  for  the  use,  income  and 
profits  thereof,  or  for  other  relief; 
where  no  cause  of  action  which 
could  entitle  the  plaintiff  lo  the  al- 
ternative relief  is  stated  in  the  com- 
plaint, ib 

4.  A  cause  of  action  for  fraud  in  the 
purchase  and  sale  of  real  estate  sur- 
vives, to  and  against  the  personal 
representatives  of  a  deceased  party 
to  the  transaction,  and  is  therefore 
assignable,  so  that  the  assignee  may 
maintain  an  action  upon  it.  ib 

Su  Complaint,  4,  5. 
Dbcbit. 

JaSTICB  OF  THB  PbACE,  1,  4. 

Mabbibd  Wombv,  4,  6. 
Pbomibsoby  Notbb,  6. 
Watbr,  6,  7,  9. 


ADVANCEMENTS. 
Sie  Partition,  1,  2,  3,  4,  7. 


AGREEMENT. 

1.  In  the  case  of  indorsements  of  com- 
mercial paper,  by  accommodation 
indorsers,  the  law  does  not  presume 
an  agreement  between  the  maker 
and  indoraer  that  the  latter  shall  be 
compensated  for  the  favor  of  his 
indorsement  If  compensation  is 
claimed,  the  indorser  must  show 
that  there  was  a  special  agreement 
that  he  should  be  compensated  for 
such  use  of  his  credit.  JPerrine  v. 
HoUhkiM,  77 

2.  The  law  allows  a  party  who  be- 
comes surety  for  another,  by  way 
of  indorsement  or  otherwise,  to 
agree  upon  a  certain  price  for  the 
use  of  his  credit.  But  unless  there 
is  some  specific  contract  fixing  the 
price  to  be  paid,  a  surety  cannot  re- 
cover for  the  use  of  his  credit  by  the 
principal.  ib 

8.  The  defendants  agreed  to  send  to 
the  plaintiffs,  at  San  Francisco,  "all 
the  balance  of  the  iron  for  said  rail- 
road, now  lying  in  Boston  or  New 
York,  amounting  to  about  fifteen 
hundred  tons,  which  said  iron  was 
originally  purchased  by  C.  L.  W. 


from  W.  P.  W.  &  Co.,  of  Boston.  • 
BM  that  this  language  was  simply 
descriptive,  and  did  not  constitute  a 
warranty  Uiat  the  particular  article 
existed.  And  that  if  the  article  was 
not  at  the  places  from  which  the  de- 
fendants were  to  transport  it,  the 
omission  to  send  it  would  be  no 
breach  on  their  part.  Bobinton  ▼. 
mint,  100 

4.  The  contracts  of  a  county  derk,  in 
the  name  of  the  county,  for  printing 
necessary  and  proper  to  enable  him 
to  perform  the  duties  of  his  office, 
are  binding  upon  the  county.  The 
FecpU  ex  rel.  Kinney  v.  The  Board  of 
Superviaori  of  CorUand  County,       139 

5.  And  an  individual  having  been  em- 
ployed by  a  county  clerk  or  surro- 
gate to  do  his  printing  at  an  agreed 
price,  such  employment  being  with- 
in the  scope  of  the  clerk's  or  surro- 
gate's authority,  and  the  sum  agreed 
to  be  paid  being  no  more  than  a  rea- 
sonable compensation  for  the  serv- 
ices, the  board  of  supervisors  are  not 
at  liberty  to  interfere  with  such  con' 
tract,  but  should  cause  to  be  levied 
and  paid  the  amount  due  thereon. 

ib 

6.  Where  the  minds  of  the  parties  to  a 
contract  do  not  meet  upon  the  whole 
and  exact  terms  of  such  contract, 
the  same  is  void.  FiiUerttm  v.  Dal- 
ton,  236 

7.  An  article  designated  in  a  contract 
as  "  slops  from  their  distillery,"  does 
not  constitute  a  manufactured  art- 
icle, within  the  meaning  of  the  rule 
which  implies  a  warranty  of  merch- 
antable quality.     Eolden  v.  Clanty, 

690 

8.  Nor  is  an  agreement,  by  lessors  of 
a  cattle  bam  to  furnish  to  the  les- 
sees, at  said  bam,  slops  ftom  the 
distillery  of  the  former,  to  a  speci- 
fied amount  per  day,  during  the 
term,  an  agreement  to  manufacture 
or  fumish  a  manufactured  artide, 
in  the  sense  of  the  rule  referred  to. 

ib 

8.  Although  the  residuum,  or  refuse, 
of  various  kinds  of  manufactories  is 
inore  or  less  valuable  for  certain 
purposes,  and  may  be  the  subject  of 
sale,  yet  the  quality  of  such  refuse 
matter  is  wholly  subordinate  to  the 
process  which  is  the  main  object  of 
the  manufacturer ;  and  it  is  not  ex- 
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pected  that  his  skill  and  attention 
will  be  devoted  to  it.  ib 

See  CoirvTT  Clbbk. 

PsoMiesoRT  N0TB8, 1,  2,  8,  4,  &, 

9  to  18. 
Sbt-off,  8. 
StocKj  1,  4. 


AMENDMENT. 


See  GoMPLAiHT,  3. 


APPEAL. 

1.  Where  an  order  is  made  hf  a  co^Anty 
court,  upon  a  motion  in  an  action 
pending  in  that  court,  an  appeal  to 
the  Supreme  Court  from  such  order 
brings  nothing  into  the  appellate 
court,  except  the  motioHj  and  eqpiee 
of  the  papers  on  which  it  was  found- 
ed. The  aciioH  still  remains  pending 
in  the  county  court,  and  no  other 
court  can  render  the  judgment. 
Barker  v.  ?Fwy,  78 

2.  Thus  where  a  verdict  was  rendered 
in  favor  of  the  plaintiff,  in  the  county 
court,  but  before  entry  of  judgment 
thereon,  the  defendant  moved  for  a 
new  trial,  in  that  court,  which  mo- 
tion was  granted,  and  then  the  plain- 
tiff appealed  to  the  Supreme  Court, 
where  the  order  granting  a  new  trial 
was  reversed,  and  a  new  trial  denied, 
and  judgment  ordered  on  the  ver- 
dict, with  costs;  Held  that  such 
judgment  was  irregularly  and  im- 
properly entered,  in  the  Supreme 
Court;  and  the  same  was  set  aside. 

ib 

3.  The  Code  has  not  changed  die  prac- 
tice which  formerly  existed,  on  the 
subject'  of  rendering  judgments  by 
courts  of  review.  The  "customary 
practice"  still  prevails,  under  rule  98 
of  the  rules  of  practice.  ib 

4.  And  as  there  never  was  any  "  cus- 
tomary practice"  of  entering  judg- 
ments by  the  appellate  court,  in  a 
case  of  that  nature,  such  a  judgment 
is  without  precedent  or  authority  to 
sustain  it.  ib 

6.  An  order  of  reference,  made  at  a 
special  term,  is  not  brought  up  by 
an  appeal  to  the  general  term  from 
the  Judgment  entered  in  the  action. 


Such  order,  if  erroneous,  should  be 
corrected  by  a  direct  appeal  from  it 
to  the  general  term.  Teny  v.  Mo- 
Kiel,  241 

6.  Where  a  reference  is  by  consent, 
and  the  action  is  tried  without  ob- 
jection that  it  is  not  a  referable  ac- 
tion, no  question  can  be  raised,  on 
appeal,  in  regard  to  the  mode  in 
wMch  it  was  tried.     Gravee  v.  Spier, 

849 

7.  Although  an  appeal  lies  from  an  or- 
der for  an  allowance,  yet  when  the 
allowance  is  granted  at  the  trial,  by 
the  judge  then  presiding,  who  hsis 
seen  and  can  best  appreciate  whether 
it  is  a  difficult  and  extraordinary  ac- 
tion, it  must  be  a  very  glaring  case 
of  an  excessive  allowance  which  can 
justify  interference  with  his  discre- 
tion by  an  appellate  tribunal.  The 
Oneida  National  Bank  of  Utiea  v. 
Stokee,  608 

See  Rbfbbbb. 


APPEARANCE. 
See  DiYORCB,  1. 


ASSESSORS  AND  ASSESSMENTS. 

1.  Assessors  have  no  power  or  author- 
ity to  make  an  assessment  against 
an  individual  after  they  have  com- 
pleted their  roll  for  review,  or  on 
the  day  fixed  for  review.  Clark  v. 
Norton,  484 

2.  The  defendants  exercised  the  power 
devolved  upon  them  as  assessors,  in 
the  months  of  May  and  June,  1868, 
and  adjudged  the  plaintiff  to  be  liable 
to  assessment  for  that  year,  in  the 
sum  of  $2750,  for  real  property, 
only,  and  completed  their  roll,  and 
gave  notice  of  the  time  and  place  of 
reviewing  the  same.  HM  that  with 
this  act  their  power  and  authority  to 
determine  assessments  for  the  cur-* 
rent  year  was  exhausted ;  and  that 
they  had  no  power,  afterwards,  to 
strike  out  the  assessment  against  the 
plaintiff,  for  real  estate,  transfer  such 
assessment  to  a  purchaser  of  the 
property,  and  assess  the  plaintiff  on 
the  roll  in  the  same  amount,  for 
personal  estate.  t6 
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S.  An  aasessment,  made  after  the  ex- 
piration of  the  time  during  which 
assessors  are  empowered  to  determ- 
ine what  persons,  and  what  prop- 
erty shall  be  assessed,  is  made  with- 
out authority,  and  void.  H 

Sn  Nbw  Yokk,  (Citt  of,)  6,  6,  7. 


ASSIGNEE. 

See  AcTiov,  4. 
Etidbvcb,  5. 
Pasties. 


ASSIGNMENT. 

See  Dbbtob  Avn  Crbditob,  2,  8. 
Etidbnob,  7. 
Pabtibb. 


B 


BOARD  OF  SUPERVISORS.  • 

1.  To  provide  in  advance  for  the  offi- 
cial printing  of  the  several  county 
officers,  is  no  part  of  the  duty  of  a 
board  of  supervisors.  The  People 
ex  rd.  Kinney  v.  The  Board  of  Super- 
9ieort  of  OorUand  County,  189 

2.  The  board  has  no  authority  or 
power,  except  what  is  derived  from 
the  statute ;  and  the  statute  does  not 
authorize  or  empower  them  to  con- 
tract) in  advance,  for  such  printiiig. 

ib 

8.  They  have  no  power  or  authority 
to  ^rect  the  clerk  of  the  board 
whom  he  shall  employ  to  do  his  offi- 
cial printing;  or  to  direct,  in  ad- 
vance, what  price  he  shall  pay,  or 
agree  to  pay.  tb 

4.  When  a  bill  is  presented,  for  serv- 
ices  rendered  to  the  county,  the 
supervisors — ^unless  the  compensa- 
tion for  such  services  be  fixed  by 
law,  authority,  custom  or  binding 
contract — have  to  consider  and  pass 
upon  the  charges,  and  allow  such 
sum  as  in  their  Judgment  is  right 
and  proper.  In  such  cases,  they 
have  a  dieeretion,  which  will  not  be 
interfered  with  by  a  inandamue  direct- 
ing how  that  discretion  shall  be  ex- 
ercised, ib 


6.  If  the  statute  prescribes  the  sum  to 
be  received  for  such  services,  the 
board  are  required  to  allow  the  bill 
according  to  such  statute.  They 
have  no  discretion  over  iL  i 

6.  If  the  sum  is  fixed  by  a  binding 
contract,  the  board  are  equally 
bound  to  allow  the  bill,  in  accord- 
ance therewith.  ib 

7.  The  relator  having  done  printing  for 
the  sheriff,  at  his  request,  but  with- 
out any  contract  as  to  the  price,  such 
printing  consisting  of  legal  notices 
required  by  law  to  be  published; 
Beid  that  he  was  entitled  to  charge 
therefor  the  sum  allowed  bylaw;  and 
that  the  board  of  supervisors  should 
have  allowed  him  that  amount,  with- 
out any  deduction.  ib 

8.  When  the  statute  allows  an  individ- 
ual to  collect,  for  a  service  rendered 
the  county,  not  more  than  a  sum 
specified,  he  cannot  be  compelled  to 
take  less.  t& 

9.  When  a  newspaper  is  designated 
by  a  board  of  supervisors  as  one 
of  the  papers  in  which  the  session 
laws  shall  be  published,  in  the  ab- 
sence of  any  contract  with  the  prop- 
rietor, as  to  his  compensation,  he  is 
entitled  to  the  compensation  pre- 
scribed by  law ;  and  the  board  of 
supervisors  has  no  right  to  reduce 
the  allowance  to  him  beloi/  that 
amount.  t^ 

10.  After  a  board  of  supervisors  had 
passed  upon  an  account  presented 
by  the  relator,  it  caused  to  be  made 
and  delivered  to  him,  an  order  on 
the  tiipasurer,  for  the  payment  of  the 
amount  allowed.  'Hie  relator  re- 
ftised  to  receive  it  in  Aill  of  his 
claim,  and  notified  the  person  hand- 
ing it  to  him  that  he  should  at  once 
commence  a  proceeding  to  compel 
the  board  to  allow  him  the  balance 
claimed.  He  subsequently  tendered 
back  the  order  to  the  same  person, 
who  refused  to  receive  it.  He  after- 
wards received,  and  retained,  the 
avails  of  the  order.  Held  that  the 
relator  was  not  eetepped,  by  this  act, 
from  disputing  the  correctness  of 
the  action  of  the  board.  And  that 
the  act  of  receiving  the  money  on 
the  order,  and  retaining  it,  was  no 
accord  and  satisfaction,  because  the 
relator  refused  to  receive  it  in  full,  ib 
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BROKERS. 


The  compensation  for  brokage  in 
soliciting,  driving  or  procnring  the 
loan  or  forbearance  of  money  being 
fixed  by  statute,  it  cannot  be  en- 
larged or  changed,  in  a  particular 
case,  by  any  testimony.  Ferrme  v. 
SotehkiM,  77 

8m  StocKj  4,  6. 


BROOKLYN. 
Paiade  gromid  in.    Se0  MavdamvBi  4. 


c 


CARRIERS. 

1.  Common  carriers  are  liable  in  two 
capacities ;  one  as  insurers  and  one 
as  warehousemen.  If  an  injury  hap- 
pens to  goods,  from  any  cause  ex- 
cept the  act  of  God  or  the  public 
enemies,  while  the  carriers  are  in- 
surers, an  action  lies  against  them, 
by  the  owners,  for  damages,  and  is 
nuuie  out  without  further  inquiry. 
Ooothoin  v.  I^  Baltimore  and  Ohio 
Mailroad  Oompatif,  195 

2.  Bmt  if  the  iiyury  happens  after  the 
goods  are  claimed  to  have  been  de- 
livered, the  question  arises  whether 
the  defendants*  liabUity  as  common 
carriers,  in  all  its  rigor,  had,  under 
the  circumstances,  ceased ;  and  if  so, 
whether  the  defendants  had  exer- 
cised that  care  of  the  property  re- 
quired of  them  as  warehou^men.  ib 

8.  Carriers  are  bound  to  deliver  goods 
transported  by  them.  Delivery  is 
not  effected  by  placing  the  property 
in  a  position  where  it  cannot  be  ob- 
tained by  the  owner  or  consignee,  ib 

4.  A  quantity  of  sheet-iron,  consigned 
to  the  plaintifib  at  New  York,  and 
transported  by  the  defendants,  was 
unloaded  upon  the  wharf,  in  New 
York.  The  plaintiff^  received  notice 
of  the  arrival  of  the  ship  in  which 
the  iron  was  brought,  and  received 
a  small  portion  of  the  iron  unin- 
jured. On  sending  for  the  remain- 
der, they  were  unable  to  get  it  until 
somp  days  after  it  was  plaoednpon 


the  pier,  by  reason  of  other  fi«ight 
baring  been  so  placed  that  the  iron 
could  not  be  reached.  While  it  was 
in  this  position,  it  was  damaged  by 
rain.  Held  that  the  defendants  were 
bound  to  deliver  the  goods  at  the 
usual  place,  and  to  deliver  them  in 
a  conveniently  reasonable  method 
for  their  removal;  and  that  the 
plaintiff  were  bound  to  exercise 
reasonable  diligence  in  removing 
them.  ib 

5.  That  it  was  for  the  jury  to  determ- 
ine whether  a  reasonable  time  had 
elapsed  after  notice  of  the  arrival  of 
the  iron,  for  the  plaintiffs  to  remove 
it,  before  it  was  injured  by  the  rain. 

ib 

6.  That  after  the  expiration  of  a  lear 
sonable  time  for  the  removal  of  the 
goods,  the  liability  of  the  defendants 
as  insurers  ceased,  and  their  duty  or 
liability  became  that  of  warehouse- 
men, which  required  that  they  should 
exercise  over  the  property,  and  for 
its  protection,  ordinary  care  and  dil- 
igence, ib 

7.  That  the  burden  of  proof  was  upon 
the  plaintifiiB,  to  show  that  the  de- 
fendants did  not  use  such  care  and 
diligence ;  and  if  the  jury  found  that 
negligence  was  proved,  the  defend- 
ants were  liable,  even,  though  their 
duty  as  common  carriers  was  ended. 
And  the  jury  having  found  a  verdict 
for  the  plaintiffs ;  Meld  that  it  was 
sustained  by  the  evidence  i  and  the 
judgment  entered  thereon  was  affirm- 
ed, ib 

8.  The  rule  of  damages  which  prevails 
in  an  action  for  the  breach  of  a  con- 
tract to  transport  goods  from  one 
place  to  another,  where  the  owner  is 
unable  to  procure  the  goods  to  be 
carried  in  any  other  manner,  does 
not  apply  when,  upon  the  failure  of 
the  carrier  to  perform,  the  owner  of 
the  goods  can  send  them  by  another 
conveyance.     Grund  v.  Fendergaet^ 

216 

9.  In  such  a  case  the  owner  must  send 
the  goods  by  another  conveyance  ^ 
and  if  he  does  so,  he  will  be  entitled 
to  recover  the  difference  between 
the  price  at  which  the  defendants 
undertook  to  carry  the  property, 
and  the  price  which  the  owner  was 
compelled  to  pay,  for  its  transport- 
ation, ib 
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10.  The  role  as  to  the  form  of  the 
judgment,  laid  down  in  7th  WaOaee'i 
Rep,  258,  is  not  binding  on  the  state 
courts,  and  is  not  the  correct  one,  but 
simply  leads  to  great  inconvenience, 
without  any  practical  advantage,   ib 

11.  Where  a  carrier  of  goods  notifies 
the  consignee  of  their  arrival,  and 
that  they  must  be  unloaded  and 
taken  away  by  a  specified  day,  and 
then  causes  the  goods  to  be  unloaded 
before  the  time  specified,  and  they 
receive  injury  in  consequence  of  be^ 
ing  thus  unloaded,  the  carrier  is 
liable,  as  such,  for  the  damage  re- 
sulting from  the  injury,  whether 
guilty  of  negligence  or  not.  Cw^  v. 
TKe  Erie  Bailioay  Cmnpany^  812 

12.  If  the  goods  are  not  unloaded  un- 
til after  the  expiration  of  the  time 
fixed  for  unloading  and  taking  them 
away,  then  the  carrier  is  bound  to 
exercise  such  care  and  prudence  in 
unloading  and  caring  for  them  after- 
wards, and  before  they  are  removed 
by  the  owner,  as  a  person  of  ordi- 
nary prudence  would  take  of  his 
own  property.  And  if  the  goods 
are  ii^ui^d  in  consequence  of  the 
carrier's  neglect  to  exercise  such 
care  and  prudence,  the  carrier  is 
liable  to  respond  in  damages  for  the 
injury.  ib 

18.  And  although  the  goods  are  not 
taken  by  the  consignee  within  the 
time  fixed  for  their  removal,  and  he 
either  neglects  or  refuses  to  take 
them  within  such  reasonable  time, 
yet  the  carrier  has  no  right  to  cast 
the  goods  away,  or  to  throw  them 
out,  or  leave  them  where  they  will 
be  open  and  exposed  to  ii\jury  from 
the  elements.  ib 

14.  In  such  a  case  it  is  the  duty  of  the 
carrier  to  take  care  of  them  for  the 
owner.  And  if  he  neglects  this 
duty  he  will  be  held  liable  for  the 
damages  arising  from  a  want*  of 
such  care.  ib 

15.  This  care  must  be  such,  at  least,  as 
a  prudent  and  careful  man  would 
take  of  his  own  property  of  like  de- 
scription, ib 

16.  A  common  carrier  may  discharge 
his  liability  entirely,  by  placing  the 
goods  in  a  warehouse  at  the  place 
of  destination,  or  by  delivering  them 
safely  to  some  responsible  third  per- 
son who  wiU  undertake  to  keep  them 


safely,  and  deliver  them  to  the  COO' 
signee  when  called  for,  in  case  the 
consignee  cannot  be  found,  or  he  re- 
fuses or  neglects  to  take  them  away 
within  a  reasonable  time  alter  tender 
or  notice.  ^ 

17.  After  the  arrival  of  goods  carried 
by  a  railroad  company,  at  their 
place  of  destination,  and  notice  to 
the  consignee,  the  latter  commenced 
removing  them,  but  residing  at  a 
distance  of  twenty  miles  from  the 
depot,  with  only  one  team,  he  could 
not  conveniently  take  more  than  one 
load  per  day.  The  goods  were  not 
put  into  a  warehouse,  or  left  with 
a  third  person  for  the  owner,  but 
were  thrown  out  of  the  car,  upon  the 
ground,  on  the  company's  premises, 
and  by  the  directions  of  their  agent ; 
and  while  in  this  situation,  were  wet 
and  damaged  by  the  rain,  for  want 
of  shelter.  In  an  action  by  the 
owner,  to  recover  damages  of  the 
company,  it  was  held  that  the  ques- 
tion whether  the  defendant  had 
taken  proper  care  of  the  goods,  and 
whether  they  had  been  injured  by 
reason  of  their  not  having  been  prop- 
erly cared  for,  was  a  question  for 
the  jury,  and  it  was  properly  sub- 
mitt^  to  them.  ib 

18.  The  duty  of  a  carrier  is  not  folly 
discharged  by  transporting  the  goods 
and  giving  notice  of  their  arrival, 
to  the  consignee;  but  continue? until 
he  has  taken  care  of  the  goods,  by 
placing  them  in  a  safe  place,  or  in 
safe  hands,  for  the  consignee.         ib 

19.  A  carrier  of  goods  is  bound  either 
to  deliver  them  to  the  consignee  per- 
sonally, or  to  give  him  notice  of  the 
arrival  thereof.  ib 

20.  Where  a  carrier  delivers  goods  to  a 
person  who  has  assumed  to  purchase 
them  of  the  consignor,  iii  the  name 
of  a  firm,  or  to  some  one  authorized 
by  such  person,  and  therefore  to  the 
person  or  persons  to  whom  it  was 
intended  by  the  consignor  that  they 
should  be  delivered,  he  is  not  liable 
to  the  latter  for  the  value  of  the 
goods  on  the  groimd  that  there  has 
been  a  misdelivery.  Price  v.  The 
(hwego  and  Syracuse  Bailroad  Co.,  599 

21.  Where,  in  an  action  brought  by 
the  consignor,  against  the  carrier, 
for  the  value  of  the  goods,  the  daim 
was  not  that  the  goods  wefo  not 
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deliTered  to  the  very  party  to  whom 
they  were  intended  to  be  delivered, 
but  that  such  party  had  assumed  a 
fictitious  name,  or  had  falsely  pi-e- 
tended  to  be  doing  business  as  a  co- 
partnership, at  the  place  where  the 
order  was  dated,  for  the  purpose  of 
obtaining  the  goods  without  pay- 
ment ;  Held  that  the  truth  or  falsity 
of  the  representations  should  have 
been  ascertained  by  the  plaintiff 
before  he  parted  with  his  property. 
And  that  the  omission  to  do  so  was 
his  negligence,  and  not  that  of  the 
carrier.  ib 

22.  A  carrier  is  responsible  for  the  de- 
livery of  the  property  to  the  party 
entitled  to  receive  it,  according  to  the 
address ;  and  delivers  it  at  the  peril 
of  being  held  liable  for  its  value  in 
case  of  any  mistake  in  that  partic- 
ular. But  if  he  delivers  tiie  property 
to  the  persons  to  whom  it  is  address- 
ed and  to  whom  it  was  intended  by 
the  consignor  that  it  should  be  de- 
livered, the  fact  that  the  goods  were 
obtained  from  the  consignor  by 
means  of  a  fraud,  and  without  pay- 
ment of  the  price,  will  not  render 
the  carrier  liable  for  such  delivery,  xb 

28.  Until  the  consignor,  in  such  a  case, 
shall  have  repudiated  the  sale,  there 
can  be  no  strictly  legal  right,  on  the 
part  of  the  carrier,  to  withhold  the 
property  from  the  actual  consignee, 
any  more  than  though  possession  of 
it  had  been  obtained  by  any  other 
fraud;  and  upon  tender  of  the 
freight,  by  the  consignee,  is  bound 
to  deliver  the  property  to  him.        %b 

24.  In  these  days  of  extensive  traffic, 
carriers  could  not  abide  the  conse- 
quences of  a  rule  which  should  im- 
pose upon  them  not  only  the  respon- 
sibility of  delivering  the  goods  to 
the  actual  consignee,  but  that  of 
determining  whether  the  circum- 
stances are  not  such  as  lead  to  a 
well  grounded  suspicion  that  some 
fraud  has,  by  the  use  of  fictitious 
names  or  otherwise,  been  perpetrated 
upon  the  consignor.  P^Talcott,  J. 

ib 
See  ExPBBSS  Companies. 


CASES  COMMENTED  ON,  DISTIN- 
QUISHED  OR  DISAPPROVED. 

1.  The  cases  of  Wytnan  v.  Wyman,  (26 
N.  Y,  263;)  Smith  v.  The  Saratoga 


Mu.  Fire  Ine.  Co.,  (1  SiU,  497 ;)  Phdpt 
V.  The  Gebhard  Fire  Ins,  Co.,  (9  Boew. 
404;)  and  Burhank  v.  The  Boeking' 
hmn  Mu,  Fire  Ine,  Co.,  (24  N,  H, 
660,^  commented  upon,  and  distin- 
guisned  from  the  present.  Lappin 
▼.  The  Charter  Oak  Fire  and  Marine 
Bu.  Co^  825 

2.  The  decision  in  Murray  v.  Swith, 
(9  Boeiw.  689,)  disapproved.  Eoyt 
V.  Bonnett,  629 


COMPLAINT. 

1.  If  the  complaint  in  an  action  to  re- 
cover the  possession  of  personal 
property,  states  facts  sufficient  to 
show  that  in  law  the  defendant's 
holding  of  the  property  is  unlawful, 
that  is  sufficient;  especially  after 
Judgment.    FuUerUm  v.  DaUon,    236 

2.  The  omission  to  allege,  in  the  com- 
plaint, a  demand  of  the  property 
before  suit  brought,  is  cured  by 
proof  of  the  fact,  by  the  report  of 
the  referee,  finding  the  fact  of  a  de- 
mand, and  by  the  Judgment  ib 

8.  When  the  parties  go  down  to  trial, 
and  a  cause  of  action  is  proved, 
though  the  complaint  may  be  de- 
fective, tested  merely  as  a  pleading, 
upon  demurrer,  it  is  the  duty  of  the 
referee,  or  a  court,  to  conform  the 
pleading  to  the  facts  proved,  in  fur- 
therance of  justice ;  and,  after  judg- 
ment, if  it  be  entered  according  to 
a  case  duly  proved,  it  is  the  duty  of 
the  court  to  amend,  or  to  regard  the 
pleading  as  duly  amended.  ib 

4.  The  prayer  for  relief,  in  a  com- 
plaint, is  no  part  of  the  cause  of 
action,  and  does  not  determine  the 
character  of  the  action.  Gravee  v. 
^ier,  849 

6.  The  nature  of  the  action,  and  the 
cause  of  action,  are  shown  by  the 
facts  stated  in  the  complaint         tft 

See  Account. 
Action,  2,  8. 

FOROIBLB  EnTBT  AND  DbTAINBB,  1. 

Mabbibd  Wombn,  6. 
Stock,  1,  8. 

COMPOUNDING  CRIMES. 
Su  Pbomisbobt  Notbs,  1,  2,  8. 
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CONSTITUTIONAL  LAW. 


The  act  of  oongrMs  approYad  liarch 
8,  1866,  amending  the  seTeral  pre- 
▼ions  acts  proTiding  for  "  the  enroll- 
ing and  calling  out  of  the  national 
forces,"  dbc,  which  provides,  (^  21,) 
that  in  addition  to  the  other  lawfol 
penalties  of  the  crime  of  dsBertiom 
from  the  military  or  naval  service, 
there  shall  be  a  forfeiture  of  the 
rights  of  citizenship,  dtc.,  is  consti- 
tuUonaL  It  is  not  an  ex  po$t  facto 
law ;  neither  is  it  a  bill  of  attainder 
for  the  reason  that  it  contemplates  a 
trial  by  a  court  martial  to  enforce 
that  penalty,  together  with  the  other 
penalties  for  desertion.  GoUhem  v. 
Matheetm,  152 

CONVERSION. 
See  Stock,  4  to  8. 

COUNTEB-CLAIM. 
See  Peomibbobt  Notbb,  6. 


COUNTY  CLERK. 

The  contracts  of  a  county  derk,  in  the 
name  of  the  county,  for  the  print- 
ing necessary  and  proper  to  enable 
him  to  perform  the  duties  of  his  of- 
fice, are  binding  upon  the  county. 
2%e  PeopU  ex  rd,  Kinney  v.  The  Board 
of  Sttparieore  of  OorUand  County t  189 


COUNTY  COURT. 
See  Appeal,  1,  2. 


COUNTY  TREASURER. 

1.  The  compensation  to  a  county  treas- 
urer, where  the  board  of  supervi- 
sors have  omitted  to  fix  it  otherwise, 
is  one  half  of  one  per  cent  for  re- 
ceiving, and  one  half  of  one  per  jcent 
for  disbursing  moneys,  until  the 
commissions  come  up  to  $600 ;  which 
sum  they  cannot  exceed,  except  in 
those  counties  where  other  compen- 
sations are  fixed  by  law.  The  Board 
of  Supervieore  of  the  County  of  Oteeyo  v. 
Heniryx,  279 

2.  In  the  absence  of  any  act  or  resolu- 
tion of  the  board  of  supervisors,  fix- 


fang  the  oompensatioD  of  the  cooaty 
treasurer  therefor,  he  is  entitled  to 
a  commission  of  one  per  oent  for 
receiving  and  disbursing  moneyv, 
between  the  time  of  the  settlement 
of  his  account,  for  the  previous  year, 
with  the  board,  in  November,  and 
the  expiration  of  his  tenn  of  office 
on  the  1st  of  January,  thereafter,  ik 


COVENANT. 
^  Wabrahtt. 


CREDITORS. 
See  LiBV. 

CRIMINAL  LAW. 

1.  Whenever  a  prisoner  on  trial  puts 
his  general  character  in  issue  by  his 
own  act,  he  takes  the  risk  of  its  be- 
ing proved  bad,  and  of  every  pre- 
sumption which  such  proof  legiti- 
mately raises  against  him.  Buriliek 
V.  The  FeopUf  51 

2.  And  so,  where  a  prisoner,  upon  trial 
on  an  indictment  for  a  felony,  avails 
himself  of  the  privilege  granted  by 
the  statute  of  1869,  {Zawe  of  1869, 
eh,  678,)  of  testifying  as  a  witness  in 
his  own  favor,  he  necessarily  puta 
his  general  character  and  credibility 
as  a  witness,  in  issue,  and  makes  it 
the  proper  subject  of  evidence  on 
that  question.  ib 

8.  When  he  makes  himself  a  witness, 
he  becomes  subject  to  all  the  rules 
applicable  to  other  witnesses,  not- 
withstanding his  other  character,  of 
a  party  on  trial  for  a  felony.         ih 

4.  The  statute  which  allows  a  prisoner 
upon  trial  for  a  crime,  to  become  a 
witness  in  his  own  behalf,  at  bis  own 
election,  does  not  protect  him  from 
being  impeached,  the  same  as  any 
other  witness.  ib 

6.  Where,  upon  a  trial  for  murder,  the 
question  raised  by  the  prisoner's  tes- 
timony was,  whether,  situated  as  he 
was,  there  was  reasonable  ground 
for  an  apprehension,  on  his  part,  of 
a  design  on  the  part  of  the  deceased, 
to  do  him,  the  prisoner,  some  great 
personal  ii^jury,  and  to  believe  there 
was  imminent  danger  of  such  design 
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being  aooomplished;  and  the  judge 
charged,  as  matter  of  law,  that  the 
homicide  was  not  justifiable,  even 
if  the  jury  believed  the  facts  and 
circumstances  at  the  time,  and  b€»- 
fore,  the  firing  of  the  pistol  which 
produced  it,  were  as  stated  by  the 
prisoner  in  his  testimony;  Held  that 
the  question  was.  clearly  a  question 
of  fact  for  the  jury,  and  not  a  ques- 
tion of  law  for  the  court;  and. that 
the  charge  was  erroneous  because 
it  took  t^  question  from  the  jury, 
entirely.  ib 


D 


DAMAGES. 

Where  the  evidence  tended  to  prove  a 
severe,  and  probably  permanent,  in- 
jury to  the  plaintifiTs  hand  and  wrist, 
arising  from  the  defendant's  negli- 
gence; iCnft/ that  a  verdict  for  $2600 
ought  not  to  be  set  aside  on  the 
ground  that  the  damages  were  exces- 
sive. Maky  v.  Th$  New  York  Cm- 
MaUroad  Company,  182 

8ie  Cabbibss  1,  8, 11, 12, 14. 

HUBBAVD  ASD  WlVB. 

Wateb,  6,  7,  10, 11. 


DEBTOR  AND  CREDITOR. 

1.  Mere  delay  by  a  creditor  in  entering 
judgment,  or  issuing  an  execution, 
is  not  sufficient  to  warrant  any  find- 
ing of  collusion,  so  as  to  defeat  a 
purchase  made  by  the  judgment 
creditor,  at  a  sherilf's  sale  under  the 
execution.    J)$ooe  v.  Brandt^        493 

2.  A  judgment  creditor,  after  institut- 
ing proceedings  supplementary  to 
execution,  against  his  debtor,  may 
abandon  such  proceedings,  and  com- 
mence an  action  in  his  own  name, 
to  set  aside  assignments  of  a  bond 
and  mortgage,  by  the  debtor  and 
his  assignee,  as  without  considera- 
tion and  fraudulent  and  void  as  to 
him,  instead  of  proceeding  in  the 
name  of  a  receiver  appoint^  under 
section  299  of  the  Code.  Bmntti  v. 
MeOuire^  626 

8.  Conceding  that  where  a  receiver  has 
been  actually  appointed,  the  action 
should  be  brought  by  him,  such  is 


not  the  rule  in  all  cases.  The  prin- 
ciple authorizing  a  receiver  to  sue  in 
certain  cases,  is  not  in  the  way  of 
an  action  by  a  judgment  creditor,  in 
the  nature  of  a  creditor's  bill,  for  the 
purpose  of  having  an  assignment  or 
other  disposition  of  property  by  the 
debtor  declared  fraudulent,  and  the 
property  applied  to  the  satisfaction 
of  the  judgment.  «6 

89$  evidbncb,  7. 

Pbokibbobt  Notbb,  16, 17. 


DECEIT. 

1.  The  very  gist  of  the  action  for  de- 
ceit is  the  A*audulent  intent  with 
which  the  representation  is  made ; 
and  that  intent  is  not  established 
by  proof  merely  of  the  &lsity  of 
the  representation;  but  knowledge, 
when  it  was  made,  by  the  party 
making  it,  that  it  was  ftklse,  must  be 
shown.    Robinaon  v.  Hwi^  100 

2.  Where  all  the  information  possessed 
by  the  party  making  a  representa- 
tion was  obtained  from  others,  and 
there  was  nothing  to  show  that  he 
did  not  believe,  or  had  not  the  right 
to  believe,  in  the  truthfulness  of  the 
information  he  had  received;  S^ 
that  no  action  would  lie  against  him 
to  recover  diunages  for  fUse  repre- 
sentations, ib 


DEED. 
See  Waebahtt. 


DESERTION. 

8w  Cobstitutionaxi  I<aw. 
Elbctiovs. 


DIVORCE. 

1.  In  an  action  by  a  husband  against 
hiB  wife,  for  a  decree  declaring  a 
divorce  obtained  by  her,  from  her 
former  husband,  in  Illinois,  void  for 
want  of  jurisdiction  and  for  irregu- 
larity, the  complaint  admitted  that 
both  parties  went  to  Illinois,  and 
that  both  appeared  in  the  action 
there;  HOd  that  such  appearance 
clearly  gave  the  court  jurisdiction 
over  the  persons  of  both  parties; 
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and  whether  the  court  could  grant 
a  divorce  depended  not  on  jur^ic- 
tion,  bat  upon  the  pleadings  and 
evidence  in  the  case.  Xmnier  v. 
Xinmer,  424 

2.  Sdd,  alto,  that  the  plaintiff  could 
not  avail  himself  of  such  causes  to 
have  a  marriage  between  him  and 
the  defendant  declared  void,  when 
he,  at  the  time,  had  knowledge  of 
the  divorce,  and  that  the  defendant 
had  gone  to  Illinois  to  procure  one. 

ib 

8.  Even  if  this  court  could,  within  a 
proper  time,  declare  a  judgment  for 
divorce,  rendered  in  the  State  of 
Illinois,  void,  no  such  action  should 
be  taken  after  the  judgment  has  be- 
come absolute,  and  the  time  for  ap- 
pealing has  expired,  so  that  it  cannot 
be  reversed  in  that  State.  The  judg- 
ment is  then  final,  and  the  rights  of 
the  parties,  under  it,  are  perfect; 
and  this  court  should  not  interfere 
with  it  ib 


E 


ELECTIONS. 

Inspectors  of  election  have  no  right  to 
exclude  the  vote  of  an  individual,  on 
the  ground  that  the  person  offering 

'  it  is  a  deserter  from  the  army ;  where 
there  is  no  evidence  produced  be- 
fore ihem  of  the  eonvietion  of  such 
person  as  a  deserter  and  his  conse- 
quent forfeiture  of  the  rights  of  citi- 
zenship.    Gotehitu  V.  Matheaon^    152 


EQUITY. 

See  Spbcipic  Pbbformancb. 
Tbustb  akd  Tbubtbbb. 


ESTOPPEL. 
See  BoABD  of  Svfbbyibobs,  10. 


EVIDENCE. 

1.  The  books  of  a  bank,  not  kept  by 
either  of  the  parties  to  an  action, 
nor  relating  to  transactions  between 
them,  but  referring  solely  to  trans- 
actions between  the  defendant  and 


the  bank,  are  not  competent  evi- 
dence, between  the  parties,  to  show 
the  amount  of  paper  which  has  been 
discounted  by  the  bank  for  the  de- 
fendant, and  the  number  of  notes  so 
discounted  and  renewed.  And  a 
statement  made  up  from  such  books 
is  equally  incompetent.  Ferrine  v. 
ffoUhkiea,  •  77 

2.  Whether  letters,  written  by  one  per- 
son to  another,  containing  state- 
ments of  the  amount  of  funds  there- 
with, or  previously,  sent  by  the 
writer  to  the  person  addressed, 
which  letters  were  received  by  the 
latter,  and  retained  without  objec- 
tion or  reply,  are  competent  or  suf- 
ficient evidence  to  show  an  implied 
admission  by  the  recipient  of  the 
letters,  of  the  truth  of  the  statements 
therein  1  Quare,    Reeeeguie  v.  Xaaon^ 

89 

8.  Account  books  of  the  plaintiff's  in- 
testate, so  far  as  they  give  credits 
to  the  defendant,  are  admissible,  be- 
cause the  entries  are  against  the  in- 
terest of  the  plaintiff;  they  are  there- 
fore competent  evidence.  Terry  v. 
McNid,  241 

4.  Prices  current,  published  for  public 
information,  and  for  general  pur- 
poses, in  a  public  newspaper,  are 
admissible  in  evidence  for  the  pur- 
pose of  showing  what  was  the  price 
of  grain,  in  the  market,  at  the  time 
of  pubhcation.  ib 

5.  In  an  action  by  the  administrators 
of  the  assignee  of  a  bond  and  mort- 
gage, against  the  mortgagor,  to  re- 
cover Uie  balance  due  thereon,  a 
mortgage  book,  owned  by  such  as- 
signee, containing  entries  of  pay- 
ments, and  of  interest  accrued,  uik>u 
the  bond  and  mortgage  in  ques- 
tion— after  proof  that  such  book, 
and  the  entries  therein,  had  been 
shown  to  and  examined  bv,  the  de- 
fendant,  who  made  no  objecliou 
thereto,  claiming  only  that  there  was 
one  receipt  not  credited  therein — is 
admissible  in  evidence,  not  technic- 
ally as  a  book,  but  as  containing  a 
statement  of  debt  and  credit  between 
the  parties,  admitted  to  be  correct, 
to  a  certain  extent,  by  the  defend- 
ant, ib 

6.  Where  improper  testimony  is  ad- 
mitted, which  may  have  influenced 
the  mind  of  the  judge,  before  whom 
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ftn  action  is  tried,  the  judgment  can- 1 
not  stand.    Bmmtt  v.  MeOuir»t  626 

7.  In  an  action  against  a  judgment 
debtor  and  his  attsignee,  to  set  aside 
assignments  of  securities  made  by 
him  in  fraud  of  creditors,  the  testi- 
mony of  the  debtor,  taken  upon  his 
examination  in  proceedings  supple- 
mentary to  execution  on  the  plain- 
tiff's judgment,  is  inadmissible  as 
against  the  assignee,  and  the  wife  of 
the  debtor,  who  has  taken  a  subse- 
quent assignment  of  the  securities, 
fix>m  such  assignee.  iib 

See  Insurakcb,  (Lifb,)  8. 
Negliobnce,  1,  8. 
Principal  and  Agbnt,  7. 
Pboxissort  Notbb,  1. 
Stock,  6,  6. 
Watbb,  11. 


EXCEPTIONS. 
See  Practicb,  1 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  The  statute  does  not  limit  the  claims 
to  be  presented  to  executors  by  cred- 
itors, to  such  as  are  due.  Whether 
due  or  not,  if  there  is  an  intention 
to  make  a  claim  against  the  estate, 
notice  of  that  claim  should  be  pre- 
sented, and  if  it  be  not  due,  the 
statute  (2  R,  S,  96,  (  74,)  points  out 
the  course  to  be  pursued,  upon  the 
accounting.   Eoyt  ▼.  Bonnettf       529 

2.  Executors  may  select  a  place  as 
their  place  of  business  or  residence, 
so  far  as  their  relation  to  the  estate 
is  concerned;  and  the  designation, 
in  a  notice  published  in  the  newspa- 
pers, of  a  place  where  claims  of  cred- 
itors, against  the  estate,  shall  be 
presented,  makes  that  the  residence 
or  place  of  business  of  the  execu- 
tors, for  that  purpose,  within  the 
meaning  and  object  of  the  statute. 
(2  E,  8.  88,  ^  84.)  ib 

8.  The  decision  to  the  contrary,  in 
Murray  v.  Smith,  (9  Botw,  689,)  dis- 
approved, ib 

4.  Where  executors,  on  the  presenta- 
tion of  a  claim  against  the  estate, 


to  them,  positively  declined,  in  writ- 
ing, to  pay  the  same ;  Meld  that  thia 
amounted  to  a  rejection  of  the  claim ; 
although  they,  at  the  same  time 
asked  for  a  bill  of  particulars,  and  a 
list  of  Touchers.  ib 

5.  ffeldf  altOf  that  the  executors  did 
not,  by  stating  that  they  would  be 
*' greatly  obliged"  for  a  bill  of  par- 
ticulars, Ac.,  qualify  their  refusal  to 
pay ;  they  making  no  promise,  and 
giving  no  intimation  that  their  ac- 
tion would  be  altered  by  such  a  bill, 
if  one  were  sent.  ib 

6.  And  that  if  the  claimants  neglected 
to  furnish  any  bill  of  particulars, 
they  could  not  claim  that  the  de- 
mand for  one  was  a  qualification  of 
the  previous  rejection.  ib 


EXPRESS  COMPANIES. 

The  plaintiff,  acting  under  a  power  of 
attorney  from  W.,  received  from  the 
United  States  government  money 
due  from  the  latter  to  W.,  and  thus 
became  the  debtor  to  W.  for  the 
amount.  W.  directed  the  plaintiff 
to  send  the  money,  when  collected, 
less  charges,  to  W.  care  of  M.,  at 
Terre  Haute.  No  particular  method 
of  conveyance  being  designated,  the 
plaintiff  delivered  a  package  con- 
taining the  amount,  in  treasury  notes, 
directed  to  W.  care  of  M.  at  Terre 
Haute,  to  the  U.  S.  Express  Com- 
pany, to  be  transported.  Such  pack- 
age was  carried,  by  that  company, 
to  the  termination  of  its  route,  and 
there  delivered  to  the  defendant  to 
be  carried  to  Terre  Haute.  It  was 
so  carried,  but  after  diligent  search, 
neither  M.  the  consignee,  nor  W. 
could  be  found,  and  the  package  was 
retained  by  the  defendant.  Held 
that  as  W.  had  no  claim  to  any  par- 
ticular money,  the  plaintiff,  when 
he  delivered  the  treasury  notes  to 
the  U.  S.  Express  Company,  simply 
delivered  his  own  property  to  be  for- 
warded, to  discharge  his  indebted- 
ness to  W.  And  that  both  the  plain- 
tiff and  W.  had  such  a  title  to  the 
property  that  an  action  might  be 
maintained  by  either  of  them ;  and 
a  recovery  by  either  would  bar  an 
action  by  the  other.  Thompeon  v. 
FarffOj  576 
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FALSE  BEPRESENTATIONS. 

See  Dbcbit. 

Pbivcipal  and  Aobnt,  5  to  9. 
Vbvdob  abd  Pubghasbb,  8. 


FOBOIBLE  ENTRY  AND  DE- 
TAINER. 

1.  A  oomplaint  under  the  statute  rel- 
ative to  "forcible  entries  and  de- 
tainers," which  alleges  that  the  com- 
plainant "  had  a  go<Mi  and  legal  right 
and  estate  to  said  premises,  and  that 
he  still  has  a  legal  right  to  the  pos- 
session of  said  premises/'  does  not 
state  the  right,  but  the  legal  con- 
clusion ;  and  is  therefore  not  a  com- 
pliance with  the  statute ;  whicH  re- 
quires that  the  complaint  shall  show 
tiiat  the  complainant  has  some  estate 
in  the  premises,  then  subsisting,  or 
some  oUier  right  to  the  possession 
thereof,  sUUing  the  tame.  The  Feeple 
ex  rd.  Cooper  i,  Field,  270 

2.  That  being  a  statute  proceeding, 
and  the  authority  to  proceed  de- 
rived from  the  statute,  a  strict  com- 
pliance therewith  is  required ;  though 
this  objection  may  be  waived  by 
omitting  to  make  it  in  proper  time. 

ib 

8.  H.  being  the  owner  of  a  lot,  gave 
permission  to  F.  to  remove  on  to  it 
a  building  owned  by  F.  There  was 
no  agreement  as  to  the  time  it 
should  remain  there,  or  for  the  pay- 
ment of  rent.  Subsequently,  H.  con- 
veyed the  premises  to  third  persons, 
who  made  an  executory  contract 
with  the  defendant  and  G.  F.  for  the 
sale  and  conveyance  of  the  premises 
to  them,  with  Uie  right  of  inmiediate 
possession;  and  they  took  posses- 
sion. C.  F.  afterwards  released  his 
interest  to  the  defendant  The  lat- 
ter, wishing  to  build  upon  the  lot, 
requested  F.  to  remove  the  said 
building,  which  F.  agreed  to  do; 
and  he  consented  that  the  defend- 
ant might  excavate  the  earth  up  to 
the  building ;  and  the  defendant  did 
excavate  up  to  the  side,  and  in  front 
of,  the  building,  without  objection. 
Afterwards,  F.  sold  such  building 
to  the  relator,  by  a  written  contract 


stating  that  the  building  should  re- 
main where  it  was,  and  F.  retain  the 
possession  until  the  price  was  paid, 
when  he  was  to  give  possession  to 
the  relator,  F.  remained  in  posses- 
sion, under  the  relator,  for  some  time, 
when  he  removed  most  of  his  things, 
and  gave  the  key  to  the  relator. 
The  defendant  subsequently  remov- 
ed the  building  from  the  premises, 
into  the  street.  Beld,  1.  That  the 
relator's  possession,  in  law,  if  he 
had  any  possession,  was  precisely 
the  same  as,  and  no  better  than, 
that  of  his  vendor,  F.  That  the 
possession  of  F.  was  either  that  of 
a  mere  licensee,  or  as  a  tenant  at 
will.  And  that  whatever  his  interest 
had  been  before  the  sale  to  the  rela- 
tor, it  had  in  part  been  surrendered 
to  the  defendant  by  F.  2.  That  F. 
knew  as  a  fact,  and  was  bound  to 
know  in  law,  that  the  defendant  had 
all  the  rights  that  H.  possessed  when 
he,  F.,  moved  his  building  upon  the 
premises.  8.  That  F.,  in  law,  could 
not  deny  the  title  of  H.  under  whom 
he  entered  into  possession ;  neither 
could  he  deny  the  title  of  H.'s  gran- 
tees or  alienees.  4.  That  if  F.  was 
a  tenant  at  will,  and  if  the  relator 
could  take  a  conveyance  of  such  a 
tenure,  the  tenancy  was  destroyed 
by  setting  up  the  title  of  a  third  per- 
son, in  hostility  to  the  title  under 
which  he  held,  or  went  into  posses- 
sion. 6.  That  if  there  had  ever  been 
a  tenancy  at  wiQ,  it  was  such  an  one 
that  it  had  been  terminated  by  the 
request  of  the  defendant  to  remove 
the  building  and  end  the  tenancy, 
and  by  the  consent  of  F.  to  do  so, 
and  a  sun'ender  of  a  part  of  the 
premises  by  him,  in  pursuance  of 
such  request.  6.  That  the  entry  of 
the  landlord,  after  this,  was  in  pur- 
suance of  a  legal  right  to  enter;  that 
he  was  revested  with  the  right  of 
possession,  and  could  not  be  a 
wrongdoer  in  entering;  and,  as  a 
legitimate  consequence,  could  not 
be  guilty  of  forcibly  detaining  that 
which  was  his  own;  having  com- 
mitted no  act  of  violence  upon  the 
relator,  or  breach  of  the  peace  with 
a  multitude  of  people,  and  with  a 
strong  hand.  ib 


FORFEITURE. 
See  Ivbubahcb,  (Lifb,)  1,  2, 


^ 
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FBAUD. 

1.  M^  a  debtor  of  the  ploinlafr,  who  was 
insolvent,  owins;  debts  to  various 
persons,  assigned  a  bond  and  mort- 
gage owned  by  him,  to '  A.  without 
consideration,  by  an  instrument  ex- 
pressing the  nominal  consideration 
of  one  dollar,  and  A.,  on  the  same 
day,  and  for  the  same  consideration 
and  no  other,  assigned  such  securi- 
ties to  M.'s  wife ;  the  assignees  re- 
ceiving such  transfers  without  pay- 
ing or  securing,  or  becoming  liable 
to  pay,  therefor,  any  consideration 
whatever.  Held  that  a  fraudulent 
intent  on  the  part  of  M.  to  prevent 
the  plaintiff  from  collecting  his  de- 
mand, might  be  presumed ;  and  that 
it  might  be  fairly  inferred,  from  the 
facts  and  circumstances,  that  A.  and 
the  wife  of  M.  had  full  knowledge 
of  such  fraudulent  intent  Setmett 
r,Mo€fuirt,  625 

2.  Even  if  it  be  conceded  that  in  some 
cases  fraud  will  not  be  inferred  fh>m 
the  want  of  consideration,  alone,  yet 
the  question  of  f^udulent  intent  is 
a  question  of  fact ;  and  where  there 
is  sufficient  evidence  to  sustain  a 
finding  of  fhtndulent  intent,  it  can- 
not be  disturbed.  ib 

8m  Lbabb,  2,  8, 4, 5. 
Pabtibs. 
Pbomibsobt  Notbs,  6. 


H 


HUSBAND  AND  WIFE. 

1.  Where,  upon  the  purchase  of  land 
by  a  married  woman,  through  her 
husband  acting  as  her  agent,  the 
husband  makes  false  and  fraudulent 
representations  respecting  a  bond 
and  mortgage  given  in  payment  of 
the  purchase  money,  knowing  them 
to  be  false ;  and  such  representations 
are  material,  and  the  vendor  relies 
upon  them,  and  sustains  damages  in 
consequence,  an  action  can  be  miun- 
tained  by  him,  or  his  assignee, 
against  the  wife,  for  the  fraud. 
Orana  v.  8pi$r,  849 

2.  In  such  an  action  the  measure  of 
damages  is,  tiie  difference  between 
the  v^ae  of  the  mortgage  debt  as  it 


would  have  been  had  the  mortgaged 
premises  been  fiwe  firom  all  prior  in- 
cumbrances, as  represented,  and  its 
value  as  it  turned  out  to  be,  with  the 
mortgaged  premises  incumbered  by 
prior  mortgages  and  judgments,    ib 

8.  Where,  in  such  a  case,  two  prior 
mortgages  were  foreclosed  by  action, 
and  the  premises  sold,  in  satisfaction 
thereof,  and  the  same  were  struck 
off  to  the  plaintiff's  assignor,  and  an 
execution  issued  in  an  action  brought 
by  him  upon  the  bond  was  returned 
tmsatisfled;  HM  that  the  plaintiff 
was  entitled  to  recover  of  the  de- 
fendant the  whole  amount  of  the 
mortgage  debt,  over  and  above  the 
surplus  arising  from  the  sale  under 
the  prior  mortgages,  with  interest  on 
that  balance,  by  way  of  damages,  ib 

See  Mabribd  Woxbbt. 


INDORSEB. 

Sm  AOBBBXBITT,  1,  2. 

Opinions  of  Witnbbbbb,  1,  8,  4. 


INJUNCTION. 


See  Watbb,  8. 


INSURANCE,  (FIRE.) 

1«  Where  a  policy  of  insurance  agi^st 
loss  by  fire  runs  to  the  "  assur^,  his 
executors,  administrators  and  as- 
signs," an  action  is  properly  brought, 
after  the  death  of  dbe  assured,  in  the 
name  of  his  administrator,  if  a  right 
of  action  has  accrued  to  any  one  by 
reason  of  the  destruction  of  the  prop- 
erty insured.  Lappin  v.  The  Chartm 
Oak  Fire  and  Marim  Intwanee  Com- 


p<mjf, 


825 


2.  The  administrator,  in  such  a  case, 
prosecutes  for  the  benefit  of  the 
person  or  persons  entitled  to  the 
moneys  recovered  on  account  of 
such  loss ;  provided  the  contract  re- 
mains in  force ;  notwithstanding  the 
change  of  title  to  the  property  in- 
sured, ik 
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8.  A  contract  of  insurance  provided 
that  the  policy  shoold  not  he  assign- 
able, before  or  after  loss,  without 
the  consent  of  the  company,  man- 
ifested in  writing  thereon ;  that  "  in 
case  of  assignment  without   such 
consent,  wheUier  of  the  whole  pol- 
icy, or  of  any  interest  in  it,  the  liabil- 
ity of  the  company  shall  then  cease;" 
that  "  in  case  of  any  sale,  transfer  or 
change  of  title  in  the  property  in- 
sured,   *    *    *    or  of  any  interest 
therein,  such  insurance  shall  be  void 
and  cease;"  and  that  "in  case  of 
the  entry  for  foreclosure  of  a  mort- 
gage, or  the  levy  of  an  execution  or 
attachment,  or  possession  by  another 
of  the  subject  insured,  wiUiout  the 
consent  of  this  company,  indorsed 
hereon,  this  instrument  shall  imme- 
diately cease."    The  policy  was  for 
one  year  from  December  7,  1867, 
and  was  renewed  for  one  year  from 
the  latter  date.    On  the  2l8t  day  of 
July,  1869,  and  during  the  life  of 
the  policy,  the  assured  died  intes- 
tate, and  the  property  insured  de- 
scended to  his  heirs  at  law.    On  the 
9th  of  November,  1869,  a  total  loss 
of  the  property  by  fire  occurred. 
No  consent  had  been  indorsed  upon 
the  policy,  by  the  company,  at  the 
time  of  the  fire,  and  there  had  been 
long  before,  not  only  possession  by 
others  than  the  assured,  of  the  sub- 
ject insured,  but  a  complete  change 
of  title,  also.    Meld  that  the  policy, 
by  the  clear  and  explicit  terms  and 
provisions  thereof,  became  void,  and 
ceased  to  have  any  binding  force, 
upon  the  death  of  the  assured,  and 
the  vesting  of  the  title  to  the  prop- 
erty insured  in  his  heirs  at  law. 
That  this  was  a  change  of  title,  from 
the  assured  to  others,  which  brought 
the  case  within  the  express  terms  of 
the  policy.  ib 

4.  S^  ahOy  that  the  possession  of 
the  property  insured,  by  others  than 
the  insured,  without  the  consent  of 

^  the  company  indorsed  upon  the  pol- 
icy, also  produced  the  same  result. 
It  put  an  end  to  the  contract,  and 
rendered  it  no  longer  obligatory,    ib 

6.  Where  the  description  of  the  pro- 
perty insured  is  made  a  part  of  the 
contract,  and  a  warranty  by  the 
assured,  and  it  is  expressly  provided, 
among  other  things,  that  in  case  of 
any  misrepresentation  or  conceal- 
ment, or  omission  to  make  known 


any  fact  which  increases  the  hazard, 
the  insurance  shall  be  void ;  and  the 
property  is  described  and  insured  as 
a  dwdUng-home^  when  in  fisct  it  is 
used  in  part  as  a  M^loofi,  which  in- 
creases the  risk ;  it  teemt  the  policy 
is  void,  and  of  no  effect,  by  reason 
of  this  misrepresentation.  ib 


INSURANCE,  (LIFE.) 

1.  After  a  life  insurance  policy  has 
become  forfeited,  by  its  terms,  by 
the  non-payment  of  premiums,  in  an 
action  thereon  it  is  incumbent  upon 
the  plaintiff  to  show  a  receipt  of  the 
premium,  by  some  one  authorized 
to  receive  it,  after  forfeiture;  or  to 
show  a  ratification  of  an  unauthor- 
ized  receipt,  by  the  company,  by  an 
acceptance  of  ^e  money  with  knowl- 
edge of  the  facts,  or  in  some  other 
way.  Kolffert  v.  The  Guardian  Life 
Inmranee  Con^awy^  185 

2.  The  fact  that  a  clerk  of  the  insurers 
had  power  to  bind  them  by  receiving 
xnoney  upon  policies,  is  no  evidence 
of  his  authority  to  waive  a  forfeit- 
ure by  receiving  the  premium  after 
a  policy  ,has  ceased  to  exist,  by 
reason  of  non-payment;  especiaUy 
where  it  appears  that  such  clerk  had 
always  had  strict  orders  to  collect 
no  premiums  on  forfeited  policies ; 
and  that  the  company  has  never  re- 
ceived the  premiums  so  collected  by 
him  after  forfeiture.  ib 

8.  In  an  action  upon  a  policy,  the  char- 
ter and  by-laws  of  the  company  are 
admissible  in  evidence,  to  show  who 
was  authorized  to  remit  forfeitures. 

ib 

INSURANCE,  (MARINE.) 

1.  By  the  terms  of  a  marine  policy  of 
insurance,  the  insurers  were  liable 
only  for  an  absolute  or  total  techni- 
cal loss.  The  policy  contained  the 
following  warranty :  "  Warranted  by 
the  assured  free  from  loss  or  claims 
on  account  of  capture,  seizure,  de- 
tention, or  destruction  by  or  arising 
Arom  any  belligerent  nation,  or  from 
any  seceding  or  revolutionary  state 
or  states  of  the  union,  or  from  any 
guerrilla  party,  or  by  or  fi-om  any 
officer,  civil  or  military,  or  other  per- 
sons claiming  to  act  in  their  name 
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or  under  their  authority,  or  in  their 
behalf."  The  perils  insured  a$;ainst 
were  those  of  the  "seas,  winds, 
waves,  rocks,  sands,  shoals  and 
coasts,  collisions  and  sinking  at  sea, 
fires,  jettisons,  loss  by  pirates,  rovers 
or  assaillDg  thieves,  barratry  of  the 
master  and  marines,  and  all  other 
perils,  losses  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detri- 
ment or  damage  of  the  said  vessel, 
or  any  part  thereof,  occasioned  by 
sea  perils."  Held,  1.  That  the  for- 
cible taking  possession  of  the  ves- 
sel by  the  officers  of  the  United 
States  government,  with  the  intent 
to  appropriate  it  to  the  use  of  the 
government  for  a  specific  purpose, 
viz.,  the  carrying  of  a  cargo  to  San- 
tiago, amounted  to  a  capture;  and 
that  the  warranty  in  the  policy  did 
not  extend  to  such  capture.  2.  That 
the  grammatical  structure  of  the 
sentence  containing  the  warranty 
precluded  any  such  extension,  and 
no  reason  was  apparent  why  the  con- 
struction of  the  clause  should  not  be 
according  to  that  structure.  Murray 
y.  Eeemera  of  the  Harmony  Fire  and 
Marine  Inturanee  Covnpanyj  9 

2.  And  the  vessel  having  been  lost 
while  thus  in  the  service  of  the 
government,  by  stranding,  and  the 
insured  having,  without  any  pre- 
vious abandonment,  made  a  claim 
on  the  United  States  government  for 
payment  for  the  vessel,  by  reason  of 
her  loss  while  in  the  possession  of 
the  government  officers,  which  claim 
was  allowed  and  paid,  to  an  amount 
nearly  equal  to  the  whole  value  of 
the  vessel ;  Held  that  these  circum- 
stances caused  the  capture  to  cease 
from  operating  as  a  total  loss ;  and 
that  the  insurers  being  liable,  under 
the  policy,  only  in  case  of  a  total 
loss,  it  was  immaterial  whether  they 
had  insured  against  capture,  or  not. 

ib 

8.  HM,  also,  that  if  the  assured  had 
desired  to  make  the  constructive 
total  loss  arising  from  the  capture, 
an  actual  total  loss,  so  far  as  the  in- 
surance was  concerned,  they  should 
have  abandoned;  in  which  case  the 
insurers  would  have  been  entitled  to 
the  sum  paid  by  the  government; 
but  that  they,  not  having  done  so, 
but  choosing  to  hold  on  to  their 
property  in  the  vessel,  and  to  accept 
the  sum  paid  by  the  government, 


could  not  dalm  to  recover  of  the 
insurers  as  for  a  total  loss.  ib 

4.  If  the  assured,  before  abandon- 
ment, either  recovers  the  subject  in- 
sured, or  receives  an  indemnity  for 
its  loss,  he  cannot  thereafter  elect  to 
abandon.  ib 


JUDGMENT. 
See  Appeal,  2,  4. 

JUBTIOB  OF  THB  PbACE,  1,  2. 


JURISDICTION 
See  DivoBCB,  1. 

JUEY. 
See  Stooe,  5, 6. 

JUSTICE  OP  THE  PEACE. 

1.  Where  a  justice  of  the  peace,  act- 
ing as  a  court  of  special  sessions, 
and  having  jurisdiction  of  the  i^rson 
of  the  defendant,  and  of  the  offense 
with  which  he  is  charged,  imposes 
upon  him,  by  way  of  punishment,  a 
larger  fine  than  he  has  a  right  to 
mffict,  the  defendant  may  have  the 
erroneous  judgment  and  sentence 
against  him  reversed  and  vacated, 
upon  certiorari  from  tlie  court  of 
sessions  of  the  county,  if  he  sees  fit 
to  pursue  that  remedy.  But,  after 
such  fine  has  been  paid,  no  action 
will  lie  against  the  justice  to  recover 
back  the  amount.    Clark  v.  Holdridye, 

61 

2.  Such  a  judgment  is  clearly  errone- 
ous, and  voidable,  but  not  void  ab- 
solutely, ib 

3.  Where  a  justice  acts  without  juris- 
diction he  is  a  trespasser ;  but,  hav- 
ing jurisdiction,  an  error  in  judg- 
ment will  not  subject  him  to  an 
action;  as  where,  having  authority 
to  inflict  a  fine,  he  errs  in  the  exer- 
cise of  it,  in  measure  or  degree,  only. 
In  every  such  case,  the  principle  of 
judicial  irresponsibility  protects  the 
magistrate.  ib 
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4.  After  a  fine  imposed  by  a  JnBtioe, 
acting  as  a  ooart  of  Msions,  has 
been  paid  by  the  defendant,  to  the 
Jnstice,  to  avoid  imprisonment,  and 
by  Uie  latter  paid  over  to  the  county 
treasurer,  the  justice  will  be  deemed 
to  have  receiTed  it  in  his  Judicial 
capacity,  to  and  for  the  use  of  the 
county ;  and,  until  the  Judgment  is 
avoided  by  reversal,  no  action  will 
lie  against  him  to  recover  it  back, 
although  such  fine  was  for  a  larger 
amount  than  the  law  allowed.        ib 


LANDLORD  AND  TENANT. 

1.  It  is  well  settled  in  this  State  that  a 
tenant  cannot  dispute  the  title  of  his 
landlord,  unless  some  change  has 
taken  place  in  the  landlord's  title 
subsequent  to  the  taking  of  the 
lease.    Bigi^  v.  Furman,  646 

2.  The  only  case  in  which  a  tenant 
who  has  not  entered  on  the  premises 
may  set  up  want  of  title  in  his  land- 
lord, is  where  he  was  induced  to 
accept  possession,  or  to  enter  into 
Uie  lease,  by  fraud  or  mistake.       ib 


LEASE. 

1.  The  only  ground  upon  which  it  can 
be  held  t£at  a  ptuty  obtaining  a 
conveyance  or  lease  of  land  may 
be  compelled  to  hold  the  same  as 
trustee  for  another,  is  where  such 
party  stood  in  a  confidential  relation 
to  the  other  and  has  used  such  rela- 
tion to  his  own  advantage.  Simer  y. 
StineTf  648 

2.  Where  no  fraud  is  shown,  in  fkct, 
and  no  lelation  exists  between  the 
parties  in  which  either  owes  a  duty 
to  the  other,  and  no  breach  of  trust 
or  confidence  is  shown,  whatever 
advantage  one  may  gain  over  the 
other  by  a  sharp  bargain,  or  an  over- 
bidding against  him,  cannot  be  in- 
terfered with.  A 

8.  If  a  fraud  is  practiced  upon  a  land- 
lord, by  one  desirous  of  obtaining  a 
lease  of  premises  from  him,  the 
lessor  may  in  equity  set  aside  the 
contract;  but  no  such  right  accrues 


to  another  person  from  the  fkct  that 
he  also  was  desirous  of  obtaining  a 
lease  of  the  same  premises,  and  £ul 
applied  for  one,  but  had  made  no 
agreement  therefor,  and  that  the 
oUier  obtained  the  same  by  taking 
advantage  of  the  lessor's  mistakhig 
the  lessee  for  him.  S 

4.  Under  such  circumstances,  the  party 
obtaining  the  lease  owes  the  other 
no  duty,  and  the  latter  has  acquired 
no  right  to  a  lease;  and  between 
them  there  is  no  relation  of  confi- 
dence which  can  create  the  obliga- 
tions that  arise  from  a  trust.  Hence 
there  is  no  principle  of  equity  which 
will  allow  the  court  to  luiyudge  the 
lessee  to  stand  in  the  relation  of 
trustee  to  him ;  even  though  in  ne- 
gotiating for  such  lease,  ttie  lessee 
conceal^  the  &ct  thai  he  did  not 
represent  the  other  party,  wiUi 
whom  the  lessor  supposed  himself 
to  be  dealing.  Cabdoio,  J.,  dis^ 
sented.  ib 

6.  Where,  in  an  action  against  a  lessee, 
for  fraud  in  obtaining  a  lease,  which 
the  plaintiflb  were  anxious  to  pro- 
cure for  themselves,  the  finding  of 
the  court,  upon  confiicting  evi- 
dence, was  that  the  defendant  did 
not  intentionally  or  fraudulentiy  di- 
vert the  lease  ttom  the  plaintiift; 
nor  did  he  know,  prior  to  its  exe- 
cution, that  the  lessor  meant  it  to 
be  a  lease  to  the  plaintifb;  nor 
did  he  in  any  way  fraudulentiy 
suppress  the  truth,  in  the  premises ; 
SeldihaX  this  finding  was  conclu- 
sive upon  the  question  of  fraud.    A 


LETTERS. 
Sm  EviDaNOB,  2. 


LIEN. 

1.  A  Judgment  creditor,  who  advances 
his  money  upon  the  fidth  of  an  un- 
incumbered title  upon  the  record, 
without  notice,  is  entitied  to  the 
lien  acquired  thereby,  in  preference 
to  the  secret,  unrecorded  hen  of  the 
vendor,  for  a  part  of  the  purchase 
money.    EuUii  v.  WhippU,  224 

2.  Such  a  Judgment  creditor  is  to  be 
regarded  as  a  quati  purchaser  for  a 
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▼Billable  ooDftideratioii,  without  no- 
tice, a 

8,  The  plaintiff,  being  the  owner  in 
fee  of  land,  conveyed  Uie  same  to 
C.  by  warranty  deed,  taking  the 
promissory  notes  of  the  latter  for  a 
portion  of  the  purchase  money,  pay- 
able at  different  times.  At  the  time 
of  taking  such  conveyance  and  exe- 
cuting the  notes,  0.  promised  the 
plaintiff,  orally,  thai  he  would  give 
him  security  therefor  by  bond  and 
mortgage,  or  would  give  him  secu- 
rity on  the  land.  But  no  further  or 
other  security  than  the  said  notes 
was  ever  given.  Subsequently,  the 
defendants,  without  notice  of  any 
lien  of  the  plaintiff  for  the  pur- 
chase money,  advanced  their  money 
to  C.  upon  the  fidth  and  credit  of  the 
land  and  the  apparent  unincumbered 
record  title  thereto  in  him.  The 
deed  to  C.  was  drawn  by  the  plain- 
tiff himself,  who  did  not  prepare  any 
mortgage  to  be  given,  nor  require 
or  demand  a  mortgage  as  security. 
The  plaintiff  waited  two  years  and 
nine  months  without  making  this 
equitable  claim  known  to  others,  or 
making  any  demand  for  its  enforce- 
ment }  he  received  the  amount  due 
upon  one  of  the  notes,  at  maturity ; 
and  did  not  then  demand  a  mort- 
gage, nor  did  he  ever  make  a  de- 
mand for  it,  until  he  brought  this 
action.  jBsld  that  the  conduct  of 
the  plaintiff  amounted  to  a  legal 
waiver  of  his  right  to  an  equitable 
lien  upon  the  premises,  for  ^e  pur- 
chase money,  as  against  the  lien  of 
the  defendants  under  their  Judg- 
ment, ib 


M 


MALICIOUS  PROSECUTION. 

1.  If  the  plaintiff,  in  an  action  for 
malicious  prosecution,  fails  in  the 
proof  of  either  of  the  following  par- 
ticulars, viz.,  that  the  suits  instituted 
against  him  by  the  defendant  were 
instituted  without  probable  cause 
and  from  malicious  motives,  and 
with  malicious  intent — ^he  is  not  en- 
titled to  a  verdict.    Siafer  y.  Xouckt, 

426 

2.  In  such  an  action  it  is  not  erroneous 
for  the  judge,  in  his  charge,  to  pre- 
sent the  two  theories  of  the  case  held 

Vol.  LVm.  44 


by  the  plaintiff  and  defendant,  to 
the  jury,  and  to  leave  it  to  them  to 
Bay  whettier  an  offensive  charge  con- 
tained in  the  complaint  in  a  former 
action  brought  by  the  defendant, 
was  inserted  in  the  honest  belief  that 
it  was  necessary  to  sustain  the  action, 
or  merely  as  a  cover  to  a  malicious 
purpose  Of  destroying  the  plaintiff's 
character ;  where  it  appears  that  the 
offensive  charge  was  not  the  cause 
of  action,  but  an  incidental  act,  stated 
by  way  of  aggravation,  to  increase 
the  amount  of  tbe  recovery.  tft 

3.  Nor  is  it  error  for  the  judge  to  re- 
fuse to  charge  that  **  if  the  jury, 
from  the  evidence  before  them,  be- 
lieved that  the  defendant  believed 
he  had  a  cause  of  action  against  the 
present  plaintiff,  no  matter  how 
small  the  recovery  might  have  been, 
it  was  a  legal  right  to  bring  the  ac- 
tion therefor,  and  it  was  no  matter 
how  much  malice  might  have  in- 
spired tiiie  defendant ;  the  plaintiff 
could  not  recover."  ib 

4.  Good  faith,  merely,  is  not  sufficient 
to  protect  the  defendant  from  Ha^ 
bility,  in  an  action  for  malicious  pros- 
ecution. There  must  be  reatinable 
ground  for  suspicion,  supported  by 
circumstances  sufficiently  strong  in 
themselves  to  warrant  a  eautumt  man 
in  the  belief  that  the  plaintiff  was 
guilty,  to  make  out  such  a  probable 
cause  as  will  be  a  defense.  ib 

6.  Belief,  and  reasonable  grounds  for 
belief,  are  both  essenti^  elements 
in  the  justification  of  probable  cause. 
A  man  is  responsible  if  he  fails  to 
call  in  to  his  aid  reason,  caution 
and  fairness.  He  must  not  act  upon 
mere  coi^jecture,  or  impulse  or  pas- 
sion, ib 


MANDAMUS. 

1.  The  relator,  on  the  80th  of  July, 
1868,  enlisted  into  the  military  ser- 
vice of  the  United  States  as  a  vol- 
unteer, and  was  credited  to  the  town 
of  L.,  under  the  call  made  by  the 
President  of  the  United  States  on 
the  14th  day  of  April,  1864^  On 
the  18th  day  of  August,  1864,  the 
electors  of  the  town  of  L.  at  a  spe- 
cial town  meeting,  by  resolution, 
authorized  the  supervisor,  town  cJerk 
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and  one  of  the  jostices  to  issue  cer- 
tificates of  indebtedness  to  the 
amount  of  fSOO,  as  bounty,  to  each 
and  every  volunteer  who  had  been 
or  might  be  thereafter  credited  to 
said  town ;  provided  he  should  have 
enlisted  or  re-enlisted  between  the 
13th  day  of  July,  1863,  and  the  Ist 
day  of  January,  1864,  and  had  re- 
ceived no  bounty  from  said  town; 
upon  the  production  of  the  proper 
evidence  that  the  volunteer  had  been 
credited  to  said  town  of  L.  H^ 
that  when  a  volunteer  bringing  him- 
self within  the  provisions  of  the  res- 
olution of  the  special  town  meeting, 
presented  proper  evidence  of  the 
facts  to  the  town  officers,  it  was  their 
duty  to  issue  to  him  a  certificate  of 
indebtedness  for  |300;  and  that 
upon  their  refusal  to  do  so,  a  tnan- 
damus  was  the  proper  remedy.  Pab- 
KBB,  J.,  dissented.  The  Feople  ex  rel. 
Vanderlwdm  v.  Martin,  286 

2.  Htidt  altOt  that  the  objections  to  the 
issuing  of  such  a  process — that  the 
relator  was  a  non-resident  of  the 
United  States,  and  owed  no  allegi- 
ance to  them ;  that  he  first  enlisted 
to  the  credit  of  another  town,  and 
was  transferred  to  the  town  of  L. 
without  his  own  knowledge  or  con- 
sent— were  all  technical,  and  with- 
out force.  ib 

8.  sad,  fuHher,  that  if  the  town  offi- 
cers had  not  met,  no  other  demand 
of  performance  could  be  made  than 
a  several  demand ;  and  if  it  was  ne- 
cessary for  the  officers  to  meet,  to 
perform  their  duty,  then  a  demand 
that  they  issue  a  certificate  was, 
of  itself,  a  demand  that  they  should 
meet  for  that  purpose.  ib 

4.  By  an  act  of  the  legislature,  land 
was  set  apart  "  as  a  parade  ground 
for  the  county  of  Kings,"  and  de- 
clared to  be  a  "  public  place." 
Provision  was  made  for  acquiring 
the  title  thereto  by  the  Commission- 
ers of  Prospect  Park  in  the  city  of 
Brooklyn,  and  for  assessing  the  dam- 
ages of  the  owners ;  and  it  was  de- 
clared that  the  lauds,  when  taken, 
should  be  the  property  of  said  coun- 
ty, "as  and  for  a  parade  ground," 
but  should  be  under  the  exclusive 
charge  and  management  of  such 
commissioners  "  for  the  purposes  of 
police  and  improvement  as  such  par 
rade  ground."    Held,  1.  That  it  was 


the  intention  of  the  statute  that  the 
grounds  should  be  acquired,  not 
merely  for  a  public  place  and  parade 
for  the  use  of  Kings  county,  but  for 
the  general  purpose  of  military  pa- 
rades. 2.  That  the  provision  of 
the  statute  placing  the  land  under 
the  exclusive  cha^e  and  manage- 
ment of  the  commissioners  of  Pros- 
pect Park,  "for  the  purposes  of 
police  and  improvement  as  such 
parade  ground,"  so  far  restricted 
the  general,  sense  and  meaning  of 
the  terms  "  public  place"  and  "  pa- 
rade ground,"  as  to  render  the  pub- 
lic use  of  the  ground  as  a  parade 
ground  subject  to  the  police  regula- 
tions which  might  be  properly  adopt- 
ed by  the  commissioners.  8.  That 
within  the  lawful  exercise  of  thai 
authority,  the  commissioners  might 
exclude  from  the  ground  such  inil- 
itary  organizations  as  in  their  judg- 
ment could  not  be  safely  intrusted 
with  its  use  and  enjoyment  4.  That 
under  the  authority  to  establish 
rules  and  regulations  for  police  and 
improvement,  the  conmussioners 
were  invested  with  a  sound  discre- 
tion as  to  the  military  organizationa 
which  could  be  safely  and  judi- 
ciously intrusted  with  the*  use  of 
the  grounds ;  leaving  them  at  liber- 
ty, in  the  discreet  exercise  of  their 
powers,  to  admit  such  as  would 
properly  use,  without  abusing,  the 
grounds,  and  to  exclude  from  them 
such  as  they  might  believe  could  not 
be  safely  or  prudently  admitted  to 
the  enjoyment  and  use  of  them, 
without  endangering  their  condition, 
or  disturbing  the  good  order  and 
security  of  the  neighboring  inhabi- 
tants. 5.  That  if  this  discretion 
should  be  improperly  made  use  of, 
or  be  perversely  abused,  the  remedy 
for  its  correction  was  not  by  means 
of  the  writ  of  mandatnui,  but  by 
direct  measures  for  the  removal  of 
the  conmiissioners,  or  for  punishing 
them,  in  case  they  should  intention- 
ally and  willfully  omit  to  discharge 
the  duties  imposed  upon  them  by 
law.  The  Fec^  ex  rel.  The  Board  of 
Supervieora  of  Kinge  County  v.  Tlu 
Cmmieeionera  of  Proepeet  Fark,    688 


MARRIED  WOMEN. 

1.  A  married  woman  is  liable  for  the 
fraud  of  her  husband  acting  for  her, 
as  her  agent,  in  the  purchase  of  real 
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estate,  although  she  was  wholly  ig- 
norant of  the  fraud  practised,  and 
did  not  authorise  it ;  where  she  had 
Uie  fruits  of  the  bargain,  kept  the 
property  bargained  for,  and  sold  it, 
and  retains  the  proceeds.  Qravm  v. 
Spier,  849 

2.  She  will  be  held,  under  such  cir- 
cumstances, to  have  made  the  instru- 
mentalities, by  which  the  property 
was  procured,  her  own.  And  the 
law  will  impute  the  wrong  to  her,  as 
it  was  done  for  her  benefit  and  she 
retains  the  advantage.  tb 

8,  Where  a  married  woman,  since  the 
acts  of  the  legislature,  of  1860  and 
1862,  concerning  the  rights  and  obli- 
gations of  married  women  were  en- 
acted, being  possessed  of  real  estate 
as  her  separate  property,  bargains 
and  sells  the  same,  and  joins  with 

*  her  husband  in  a  deed  thereof,  which 
contains  covenants  of  seisin,  of  war- 
ranty, and  against  incumbrances, 
such  covenants  are  binding  and  ob- 
ligatory upon  her,  so  fkr  as  to  render 
her  separate  property  liable  for  their 
non-performance.  SigH  v.  /oA«w,  620 

4.  And  an  action  will  lie  against  her, 
to  recover  damages  for  a  breach  of 
the  covenant  against  incumbrances, 
in  the  same  manner  as  if  she  were 
sole ;  the  object  of  such  action  being 
to  satisfy  the  plaintiff's  demand,  out 
of  her  separate  estate.  ih 

6.  The  statute,  neither  by  its  language, 
nor  its  fair  import,  requires  the  com- 
plaint, in  such  an  action,  to  show 
that  the  defendant,  has  separate 
property.  ib 

6.  The  effect  of  the  act  of  1860  is  that, 
in  the  actions  provided  for,  the  de- 
fendant may,  though  married,  be 
sued  and  prosecuted  precisely  as  if 
she  were  a  single  woman.  ib 

7.  But  this  construction  does  not  ex- 
tend the  section  prescribing  the  ob- 
ligation by  means  of  the  covenant 
beyond  its  ordinary  and  natural  im- 
port ;  for  it  can  in  no  possible  event 
render  the  liability  greater  than  that 
declared  by  the  statute ;  as  nothing 
more  than  the  defendant's  separate 
property  can  be  talcen  for  the  pur- 
pose of  satisfying  the  judgment,    ib 

See  HusBAKD  and  Wifb. 


lOLITABT  BOUNTIES. 
Ste  MAHDAxbfl,  1,  2,  8. 

MILLS. 
See  Watbb,  7,  8, 17. 

MONEY  PAID  AND  ADVANCED. 

Money  was  paid  by  the  plaintifib'  as- 
signors to  S.,  in  order  that  such 
assignors  might  become  members 
of  an  association  of  which  S.  was 
president;  but  there  was  no  evi- 
dence, or  finding,  that  they  ever  did 
become  such  members.  Subse- 
quently the  association  was  dis- 
solved. Held  that  the  money  hav- 
ing been  paid  for  an  object  that 
was  never  accomplished,  and  which 
it  had  become  impossible  to  accom- 
plish, S.,  or  his  administrator,  was 
bound  to  refund  the  same.  ChurehiU 
▼.  Stone,  288 


N 


NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  personal  iiguries  arising  fi^m 
negligence,  the  evidence  touching 
the  negligence  of  the  parties  is  for 
the  jury.  Mahy  v.  TT^e  New  York 
Central  EaUroad  Oon^any^  182 

2.  Whether  it  was  negligence  in  the 
plaintiff  to  walk  upon  a  sidewalk  in 
a  dark  night,  without  a  light,  is  a 
question  of  fkct  for  the  jury,  and 
not  a  question  of  law  for  the  court. 

ib 

8.  So,  also,  as  to  the  treatment  of  the 
part  injured ;  it  being  the  duty  of 
the  person  livjured  to  take  proper 
care  thereof,  and,  if  necessary,  to 
employ  a  competent  surgeon,  evi- 
dence touching  the  injury,  and  its 
treatment,  is  properly  submitted  to 
the  jury  •  and  the  question  of  the 
negligence  of  the  plaintiff  in  regard 
to  the  injury  is  for  the  jury.  ib 

4.  The  owners  of  a  vessel  are  not  bound 
to  close  the  hatches,  at  night,  so  as 
to  protect  from  ii\jury  a  trespasser, 
or  one  who  has  no  right  or  license 
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to  be  npon  the  yesseL     Saier  t. 
Bi/mef  488 

6.  The  principle  on  which  owners  of 
property  are  liable  for  acts  of  neg- 
ligence in  the  use  thereof,  is  that 
they  are  in  duty  bound  to  keep  their 
property  in  such  a  condition  that 
persons  who  are  lawfully  on  the 
premises  shall  not  be  injured ;  but  it 
does  not  extend  to  those  who  are  on 
the  premises  of  others  without  right, 
or  without  permission.  ib 

6.  A  pier,  like  any  other  public  place, 
must  be  kept  in  repair ;  and  if  it  is 
not,  and  damage  ensues,  the  party 
whose  duty  it  is  to  keep  it  in  repair 
is  liable  for  his  negligence.  But  if 
persons  using  such  pier  know  that 
it  is  unsafe  for  use,  and  with  that 
knowledge  use  it,  and  sustain  loss, 
the  doctrine  that  one  who  contrib- 
utes to  an  injury  cannot  recover 
damages  for  such  injury,  applies. 
Clancy  V.  Bffme,  449 

7.  Where  it  appears,  in  such  a  case, 
f^om  the  plaintiff's  own  testimony, 
that  he  was  aware  Uiat  the  pier  was 
out  of  repair,  and  in  a  dangerous 
condition,  and  yet  he  directed  his 
horse  to  be  driven  on  to  it,  the  ques- 
tion whether  the  plaintiff's  own 
negligence  contributed  to  an  injury 
sustained  by  the  horse  should  be 
submitted  to  the  jury,  with  instruc- 
tions that  if  it  did,  the  plaintiff  can- 
not recover.  ib 

Ste  Cabbibbs,  7, 11, 12, 13, 14, 17,21. 


NEW  YORK,  (CITY  OP.) 

1.  The  provision  of  the  act  of  1857, 
to  amend  the  charter  of  the  city  of 
New  York,  (Laws  of  1867,  eh.  446, 
^  7,)  requiring  all  resolutions  and 
reports  of  committees  which  shall 
recommend  any  specific  improve- 
ment involving  the  appropriation  of 
public  moneys,  or  the  taxing  or  as- 
sessing of  the  citizens,  to  be  pub- 
lished in  all  the  newspapers  employ- 
ed by  the  corporation,  is  to  be  con- 
sidered direeUfry ;  and  a  departure 
therefrom  through  mistake,  or  even 
negligence,  and  not  intentionally, 
will  not  vitiate  the  proceedings. 
Matter  of  Douylasa,  174 


2.  But  the  subsequent  clamie  ortiie 
same  section,  which  directs  that 
such  resolutions  and  reports  "  shall 
not  be  passed  or  adopted  untH  after 
such  notice  has  been  published  at 
least  two  days,"  Ls  prohibitory ;  and 
the  passage  of  a  resolution  or  report 
without  a  compliance  with  the  con- 
dition of  such  clause,  is  illegal,      ik 

8.  The  statute  does  not  require  two 
publications.  It  is  sufficient  if  two 
days  shall  elapse  between  the  pub- 
lication of  the  notice  and  the  pass- 
age of  the  resolution.  ib 

4.  The  adoption  of  the  resolution 
means  its  passage  by  both  boards; 
and  it  is  only  necessary  that  two 
days,  after  publication  of  the  notice, 
shall  intervene  between  the  intro- 
duction of  the  resolution  and  its 
final  passage  in  both  boards  of  the 
common  council.  t^ 

5.  The  act  of  the  legislature,  of  April, 
1870,  making  Airther  prorision  for 
the  government  of  the  city  of  New 
York,  iLau>9  of  1870,  p,  881,)  does 
not  apply  to  cases  which  had  arisen 
before  the  passage  of  such  act ;  but 
was  prospective  only,  in  requiring 
the  amount  erroneously  assessed  to 
be  deducted.    MatUr  of  Eager  H  a/., 

667 

6.  It  is  erroneous  to  charge  upon  the 
owners  of  lots  assessinl  for  laying  a 
Nicolson  pavement,  the  cost  of  cross- 
walks directed  by  the  ordinance,  but 
which  have  not  been  actually  laid. 

ih 

7.  A  charge  of  two  and  one  half  per 
cent  for  collecting  an  assessment  IH 
not  erroneous.  The  statutes  give 
the  percentage  on  the  whole  amount 
assessed  and  collected.  ih 

8.  A  contract  for  laying  a  pavement 
should  not  include  an  allowance  to 
be  paid  to  the  contractor  for  extra 
compensation  in  case  the  work  shall 
be  completed  before  the  time  fixed 
by  the  contract.  tft 


o 

ONUS  PROBANBI. 
See  Cabbtbbs,  7. 

PA.BTNBBSHIP,  4. 

Pbomibbobt  N0TB8,  7. 
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.     OPINIONS  OP  WITNB88BS. 

1.  The  opinion  of  a  witness  as  to  the 
Talue  of  services  rendered  by  the 
plaintiff  to  the  defendant,  (1)  In 
procaring  the  defendant's  paper  to 
be  discounted,  and  procaring  loans 
for  him  in  that  way  ;  (2)  In  indors- 
ing the  defendant's  paper,  and  thus 
aiding  him  with  his  credit,  either 
by  way  of  sale  or  loan  of  credit; 
(8)  For  time,  travel  and  expenses 
in  going  to  different  banks  and 
places  to  get  the  defendant's  paper 
disoouited  and  renewed,  is  inadmis- 
sible.   Ferrine  v.  Soickkiaaf  11 

%  Opinions  of  witnesses  are  not  com- 
petent to  fix  a  price  for  the  use  of 
credit,  where  no  price  was  agreed 
upon;  for  the  reason  that  credit 
cannot  be  said  to  have  any  regular 
and  current  market  value.  %b 


8.  If  time,  travel  and  expense  are  ex- 
pended or  incurred  by  an  indorser, 
for  his  principal,  independently  of 
the  brokage,  the  indorser  may  re- 
cover therefor,  upon  the  general 
promise  to  'pay,  whatever  sum  he 
can  prove  the  services  to  be  worth, 
not  to  the  defendant  in  the  particu- 
liu:  circumstances  in  which  he  was 
placed,  but  according  to  the  general 
price  and  value  of  such  services,    ib 

4^  This  may  be  proved  by  the  opinions 
of  witnesses  who  are  qualified  to 
judge  of  the  value  of  the  services,  ih 


PARADE  GROUND. 
8^  Maitdamus,  4. 


PARTIES. 

Where  fraudulent  assignments  made 
by  a  judgment  debtor  are  obstacles 
in  the  way  of  a  creditor's  collecting 
his  demand,  all  who  have  partici- 
pated in  creating  them  are  properly 
made  parties  to  an  action  to  set  the 
assignment  aside.  B^imeU  v.  M^ 
Omr§,  626 


PARTITION. 

1.  AH  the  parties  to  in  action  for  par- 
tition were  the  heirs  at  law  of  a 
former  owner  of  the  premises,  who 
died  intestate,  and  they  took  title  to 
the  lands  in  question  by  descent,  as 
such  heirs.  The  complaint  alleged 
that  each  of  the  nine  parties,  plain- 
tiflb  and  defendants,  was  seised  in 
fee  simple,  and  entitled  to,  one  equal 
undivided  ninUi  part  of  said  prem- 
ises. The  judge  before  whom  the 
action  was  tried,  without  a  jury, 
found  as  matter  of  fact,  and  held  as 
a  conclusion  of  law,  that  eight,  out 
of  the  nine  parties  and  heirs,  had 
been  advanced  by  the  intestate,  in 
sums  differing  in  amount;  to  the 
ninth,  no  advance  whatever  had 
been  made ;  and  yet  the  judge  held 
and  decided,  as  a  conclusion  of  law, 
and  adjudged,  that  the  parts  and 
shares  of  said  premises,  "  belonging 
to  the  plaintiffs  and  other  parties  to 
the  action"  were  "correctly  stated 
and  set  forth  in  the  complaint ;''  and 
that  the  plaintiffs  were  "  entitled  to 
judgment  for  partition  and  division 
of  said  lands  and  premises  between 
them,  as  demanded  in  said  com- 
plaint ;"  which  was,  that  partition 
might  be  made  according  to  the 
rights  and  interests  of  the  several 
parties  as  before  alleged.  The  judg- 
ment or  decree  followed  the  conclu- 
sion of  law,  and  adjudged  and  de- 
creed that  "  each  of  said  plaintiff^ 
and  defendants  is  entitled  to  the 
equal  undivided  one  ninth  part  of 
said  lands  and  premises."  No  notice 
was  taken  of  Uie  advancements,  in 
the  decree,  or  in  the  conclusions  of 
law,  but  each  party  was  decreed  and 
adjudged  to  be  entitled  the  same  as 
though  no  advancement  had  been 
made.  Held  that  this  was  manifest 
error,  and  that  the  exceptions  to  the 
findings  and  conclusions  of  law,  in 
this  respect,  were  well  taken.  Ho- 
hart  V.  Hobart,  296* 


2.  That  it  was  quite  probable,  in  view 
of  all  the  facts  presented,  that  some 
of  the  parties  had  no  share  or  inter- 
est, whatever,  in  the  lands  in  ques- 
tion ;  and  that  it  was  certain  that 
the  shares  of  such  as  did  inherit 
were  altogetiier  unequal  in  propor- 
tion, inasmuch  as  tiieir  advance- 
ments all  differed  in  amount.         tb 
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8.  That  the  party  who  had  not  been 
advanced  at  all  had  inherited  much 
the  largest  share,  and  possibly  the 
whole,  depending  upon  the  value  of 
the  premises,  as  compared  with  each 
of  the  several  advancements.  ib 

4.  The  statute  (1  S.  S.  754,  ^^  23,  24,) 
provides  that  the  value  of  ail  ad- 
vancements made  to  children,  by  an 
intestate,  shall  be  reckoned  as  part 
of  the  real  and  personal  estate  of 
the  intestate;  and  if  any  advance- 
ment shall  be  equal  or  superior  to 
the  amount  or  share  which  the  child 
80  advanced  would  be  entitled  to 
receive  of  the  real  and  personal 
estate  of  the  deceased,  then  such 
child,  and  his  descendants,  shall  be 
excluded  from  any  share  of  the  real 
and  personal  estate  of  the  deceased. 
And  in  case  the  advancement  is  less 
than  such  share,  then  the  child  so 
advanced  shall  be  entitled  to  receive 
so  much,  only,  of  the  personal  estate, 
and  to  inherit  so  much  only  of  the 
real  estate  of  the  intestate,  as  shall 
be  sufficient  to  make  all  the  shares 
of  the  children  in  such  real  and  per- 
sonal estate,  and  advancements,  to  be 
equal,  as  near  as  can  be  estimated. 

.  ib 

6.  Where  the  rights  and  interests  of 
the  several  parties,  in  a  partition 
suit,  have,  by  the  judgment  or  de- 
cree, been  adjudged  and  decreed  to 
be  altogether  different  from  those  to 
which  Uiey  were  entitled  by  law,  it 
$eenu  there  is  no  way  by  which  the 
error  can  be  remedied,  except  by  a 
reversal  of  the  judgment,  and  the 
ordering  of  a  new  trial.  ib 

6.  It  is  no  answer  to  an  objection  that 
a  decree  in  partition  is  erroneous  in 
its  adjudication  as  to  the  rights  and 
interests  of  the  several  parties,  in  the 
premises,  that  inasmuch  as  the  lands 
have  been  ordered  to  be  sold  and 
tiie  proceeds  of  the  sale,  over  and 
above  costs  and  expenses,  brought 
into  court,  the  rights  of  all  the  par- 
ties may  be  adjusted  properly  in  the 
distribution  of  the  proceeds;  be- 
cause the  proceeds  can  only  be  dis- 
tributed according  to  the  respective 
rights  of  the  parties  as  adjudged 
and  determined  by  the  decree  or 
judgment ;  and  each  party  will  nec- 
essarily have  the  same  interest  in 
the  proceeds  of  the  sale  that  he  had 
in  the  land  sold.  ib 


7.  Where,  in  a  partition  suit,  the  de- 
fendants alleged  in  their  answer  that 
certain  conveyances  made  to  parties 
to  the  suit,  by  the  former  oWber  of 
the  premises,  by  way  of  advance- 
ments, were  void  by  reason  of  undue 
influence,  and  incompetency  of  the 
grantor ;  and  the  court,  on  the  trial, 
refused  to  hear  the  evidence  offered 
in  support  of  such  answer,  as  beim; 
irrelevant;  Held  that  the  error  in 
the  ruling,  if  any,  was  waived  and 
abandoned  when  the  defendants  used 
those  conveyances  to  establish  their 
defense  of  advancements  made  to 
the  several  grantees,  by  such  con> 
veyances ;  and  that  they  could  not 
be  heard  to  complain  that  they  vrere 
not  allowed  to  contest  their  valid- 
ity, tb 

8.  Where  a  decree  in  partition  required 
the  referee  to  pay  and  discharge, 
out  of  the  proceeds  of  the  sale,  all 
taxes,  charges  and  assessments 
which  might  be  a  lien  on  the  prem- 
ises ;  inst^Eul  of  which,  as  appeared 
by  his  report  of  sale,  he  sold  subject 
to  such  liens;  Held  that  the  order 
confirming  the  report  was  erroneous, 
and  the  same  was  reversed,  and  the 
sale  set  aside  and  vacated,  as  beinfc 
contrary  to  the  decree.  ii 


PARTNERSHIP. 

1.  On  the  formation  of  a  partnership 
between  S.  &  I.  under  the  firm  name 
of  "  J.  S.,"  a  note  was  made  by  B. 
in  his  own  name,  which  he  procured 
to  be  discounted  by  the  plaintiff,  for 
the  purpose  of  enabling  him  to  pay 
in  his  share  of  the  capital.  S.  did 
not  represent  to  the  plaintiff  that  it 
was  a  firm  note ;  and  the  payees,  as 
officers  of  the  plaintiff's  bank,  knew, 
or  had  good  reason  to  believe,  that 
the  note  was  not  the  note  of  the  firm, 
but  was  the  individual  note  of  8. 
Held  that  I.  was  not  liable  as  a  party 
to  the  note,  in  any  form ;  and  no  re- 
covery could  be  had  against  him  by 
the  plaintiff,  as  holder  thereof.  I%s 
National  Bank  of  Chemung  v.  Jhf  ro- 
hmn,  290 

2.  Heldy  <d$Oj  that  even  if  the  note  had 
been  discounted  after  the  partner- 
ship had  commenced  business,  the 
legal  presumption  would  be  that  it 
was  the  note  of  the  individual  who 
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aigned  it,  and  not  the  note  of  the 
Ann.  ib 

8.  That  to  entitle  the  holder  to  re- 
cover, in  snch  a  case,  against  the 
partners,  it  must  go  further,  and 
prove  either  that  the  money  for 
which  the  note  was  given  was  bor- 
rowed on  the  credit  of  the  partner- 
ship; or  that  it  was  used,  when 
obtained,  in  the  business  of  the  part- 
nership, ib 

4.  That  the  burthen  of  proof  was  upon 
the  plaintiff,  to  show  that  the  note 
was  discounted  upon  the  credit  of 
the  partnership.  i^ 

6.  That  if  the  lender  did  not  know  of 
the  partnership;  or  If  the  money 
was  loaned  on  the  individual  credit 
of  the  maker  of  the  note ;  the  fact 
that  the  money  was  applied  to  the 
business  of  the  firm  did  not  create  a 
liability  on  the  part  of  the  firm,  or 
constitute  the  lender  a  creditor  of 
the  firm.  ib 

See  Pbokissort  Notbb,  4,  5. 


PIER. 
See  Nbgligbn GB,  6,  7. 


PRACTICE. 

1.  Where  exceptions  are  taken,  upon 
the  trial,  or  aiter  its  close,  to  findings 
and  refusals  to  find,  by  the  ref- 
eree, but  upon  the  brief  and  argu- 
ment on  appeal,  no  point  is  taken 
upon  such  rulings,  the  court  may  as- 
sume that  they  are  waived,  or  not  re- 
lied upon  by  the  appellant.  Churehill 
V.  Stone,  288 

2.  The  exaniination  of  witnesses  upon 
conunission  being  under  the  author- 
ity of  a  statute,  must  be  in  strict  ob- 
edience to  the  statute  rule.  It  is  a 
departure  from  the  common  law 
practice,  and  is  susceptible  of  great 
abuse,  unless  a  rigid  rule  is  obseiTed, 
in  practice.  Fer  Pottbb,  J.  Teny 
v.  MeNiel,  241 

8.  The  testimony  of  a  witness  taken 
upon  a  commission  will  be  stricken 
out  on  the  trial  if  it  is  evasive,  irre- 
sponaive  or  untruthAU,  or  the  witness 


has  not  fully  and  fairly  answered 
the  cross-interrogatories.  ib 

4.  Where,  in  the  course  of  a  trial  at  the 
circuit,  the  defendant  objects  to  evi- 
dence offered  by  the  plaintiff,  and 
excepts  to  the  ruling  of  the  justice, 
admitting  it,  it  is  erroneous  to  order 
a  verdict  in  favor  of  the  plaintiff, 
subject  to  the  opinion  of  the  court, 
as  Uie  defendant  is  thereby  deprived 
of  the  opportunity  of  having  his  ex- 
ceptions considered.  Brigge  v.  Met- 
riU,  889 

5.  Such  a  ruling,  under  such  circum- 
stances, is  a  mistrial ;  and  a  new  trial 
should  be  ordered,  on  account  of 
the  error,  unless  the  exceptions  are 
waived  by  the  defendantw  ib 

6.  If  the  plaintiff  moves  for  judgment 
on  the  verdict,  submitting  his  case 
and  points  without  argument,  and 
the  defendant  opposes  the  motion 
wholly  upon  the  merits,  by  submit- 
ting, without  argument,  his  points, 
in  which  no  reference  whatever  is 
made  to  the  exceptions  taken  upon 
the  trial,  the  latter  will  be  deemed  to 
have  waived  his  exceptions  taken  at 
the  trial,  and  consented  that  the 
court  might  decide  the  motion  upon 
the  merits,  irrespective  of  his  ex- 
ceptions, ib 

7.  Upon  a  motion  to  dismiss  the  com- 
plaint, at  the  trial,  the  grounds 
should  be  stated,  so  that  the  sup- 
posed defect  may  be  obviated  .by 
proof,  at  the  time.    Devoe  v.  Brandt^ 

498 

8.  In  March,  1870,  an  action  having 
been  noticed  for  trial  by  both  par- 
ties, judgment  by  default  was  grunt- 
ed, in  favor  of  the  defendant.  In 
April  thereafter,  that  default  was 
opened,  upon  terms  which  included 
setting  the  case  down  for  trial  for 
the  fourth  Monday  of  that  month, 
at  special  term.  Edd  that  the  terms 
upon  which  the  default  was  opened 
were  discretionary ;  and  that  no  point 
could  be  raised,  upon  them,  against 
the  regularity  of  the  trial  in  April, 
unless  the  cause  was  in  such  a  con- 
dition, as  to  issue,  as  not  to  be  triable. 
The  Oneida  Natimud  Bank  of  Uiiea  v. 
Stokee,  608 

9.  Eeldf  aleoy  that,  if  the  cause  was  at 
issue,  then,  whether  it  had  been 
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noticed  or. not,  wonld  be  wholly  un- 
important if  the  Judge  saw  fit  to  in- 
clude going  to  trial  as  one  of  the 
conditions  of  opening  the  default  ih 

10.  Whether  a  cause  can  properly  be 
brought  to  trial  as  against  one  de- 
fendant, when  not  at  issue  as  to  the 
others,  where  no  preyious  order  for  a 
separate  trial  has  been  allowed  by 
the  court  1     Qntttr^  ib 

11.  A  party,  by  noticing  a  cause  for 
trial,  must  be  considered  as  admit- 
ting that  it  was  at  issue  at  that  time, 
and  is  estopped,  by  that  act,  from 
objecting  that  issue  was  not  Joined. 

ib 

12.  Until  issue  Joined,  a  plaintiff  has 
no  right  to  notice  the  action  for  trial; 
and  after  having  brought  the  defend- 
ants to  court  upon  his  (the  plain- 
tiff's) notice,  the  latter  cannot  be 
heard  to  say  that  they  had  been 
improperly  brought  there,  if  the  de- 
fendants do  not  see  fit  to  make  the 
objection.  ib 

Sa  Appeal. 
Refbbbb. 


PRINCIPAL  AND  AGENT. 

1.  An  agent,  haying  received  money 
for  the  use  of  his  priDcipal,  is  bound 
to  pay  it  over  to  him,  and  has  no 
right  to  return  it  to  the  person  from 
whom  he  received  it.  Saneock  v. 
Gomet,  490 

2.  He  cannot  dispute  the  title  of  his 
principal,  by  setting  up  an  adverse 
title  in  a  stranger.  ib 

S.  Where  agents  abroad  are  vested 
with  a  discretion,  both  as  to  quality 
and  prico,  in  maMng  purchases  of 
teas  and  silks,  for  their  principals 
in  this  country,  they  are  not  liable 
for  a  failure  to  purchase,  without 
more  proof  than  the  mere  fact  that 
some  purchases  were  made,  during 
the  time,  by  other  dealers,  within 
the  limit.    HM^emann  v.  Heard^  524 

4.  Under  such  instructions,  it  should 
appear  that  the  agents  not  only  could 
have  purchased,  but  that  knowledge 
of  the  opportunities  of  making  the 
purchases  was  brought  home  to 
them,  and  that  their  omission  to  pur- 
chase was  willful,  and  not  the  result 


of  an  ordinary  degree  of  discretioo 
i|nd  prudence  on  their  part.  0 

5.  Que  not  authorized  to  make  a  sale 
of  property,  by  its  owner,  but  simply 
to  advertise  it  for  sale  and  procure 
some  person  to  negotiate  with  the 
owner,  cannot  make  a  representation 
or  warranty  respecting  it  which  will 
be  binding  upon  the  owner,  without 
his  authority  or  knowledge.  Ltm- 
ting  V.  CoU,  611 

6.  Such  an  agent  is  not  clothed  with 
any  real  or  apparent  authority  to 
make  any  representations  on  the 
subject.  ib 

7.  The  defendant,  having  an  interest 
in  a  manufiictnring  copartnership 
which  he  wished  to  sell,  requested 
B.  to  procure  a  purchsiser  for  the 
same,  agreeing,  in  case  he  did  so,  to 
give  him  a  certain  portion  of  the 
purchase  money,  if  a  purchaser  at  a 
certain  price  was  found.  There  was 
no  evidence  of  any  representations 
made  by  the  defendant  to  R.  or  of 
any  express  authority  to  R.  to  make 
any  representations  or  statements 
respecting  the  property;  and  no 
proof  of  any  knowledge  on  the  part 
of  the  defendant  that  any  representa- 
tions or  statements  had  been  made  by 
R. ;  nor  was  there  any  authority 
given  to  R.  to  make  a  sale  of  the 
property.  Hdd  that  representations 
made  by  R.  to  the  plain tifis,  prior  to 
a  negotiation  between  the  latter  and 
the  defendant,  for  the  purchase  and 
sale  of  the  property,  were  not  admis- 
sible in  evidence  against  the  defend- 
ant, ib 

8.  Held^  also,  that  the  case  was  within 
the  principle  laid  down  in  Smitk  v. 
IV«y,  (36  JV.  r.  79.)  ib 

9.  Seidj  further^  that  proof  of  such 
representations  could  not  be  deemed 
immaterial,  inasmuch  a9  the  defend- 
ant himself  was  proved  to  have 
made  the  same  representations,  at 
the  time  of  the  sale;  because  the 
court  could  not  see  that  the  jury 
might  not  have  based  their  verdict, 
to  some  extent,  on  the  representa- 
tions claimed  to  have  been  made 
byR.  ib 


PRINCIPAL  AND  SURETY. 
Sm  Agbbekbitt,  2. 
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PBOMISSORT  NOTES. 

1.  Id  an  action  upon  a  promissory  note 
alleged  by  the  defendants  to  have 
been  given  as  the  consideration  for 
compounding  a  crime,  it  is  not 
necessary,  in  order  to  render  the 
note  invalid,  'for  ihem  to  prove  that 
the  maker,  in  terms,  agreed  to  com- 
pound a  crime.  If  it  be  apparent 
that  such  was  the  intention  of  the 
parties,  and  the  agreement  was  such 
as  to  carry  out  the  intent,  that  is 
enough.  Omderman  v.  Tnnchard^  165 

%  It  is  not  necessary,  in  order  to  ren- 
der such  a  contract  invalid,  that 
the  person  receiving  the  considera- 
tion should  agree  not  to  commence 
new  proceedings  against  the  person 
accused.  It  is  enough  that  he  ob- 
ligates himself  to  release  the  defend- 
ant from  a  pending  prosecution,    ib 

8.  H.  having  been  arrested  upon  a 
criminal  warrant,  on  a  charge  pun- 
ishable by  imprisonment  in  a  state 
prison,  and  being  in  actual  confine- 
ment, awaiting  examination,  an  ar- 
rangement was^made  between  S., 
the  person  on  whose  complaint  the 
arrest  was  made,  and  the  defendants, 
by  which  the  latter  agreed  to  give 
their  note  to  S.  for  the  amount  of 
his  claim,  constable's  fees,  and  cer- 
tain items  owing  by  H.  to  other  par- 
ties ;  and  S.  agreed  that  upon  their 
so  doing  H.  should  be  "  released,  so 
that  he  could  go  to  work  and*  earn 
enough  to  pay  up  the  note."  The 
note  was  given,  accordingly,  and 
thereupon  H.  was  discharged,  and 
no  further  proceedings  were  had,  on 
the  criminal  complaint.  Hdd  that 
the  proof  showing  that  there  was  an 
agreement  to  terminate  the  criminal 
prosecution  then  pending,  for  a  pecu- 
niary consideration,  and  its  termina- 
tion in  pursuance  thereof,  the  whole 
proceedings  were  illegal  and  cor- 
rupt, and  the  promissory  note  given 
in  performance  of  such  agreement 
was  void.  ib 

4.  An  agreement  between  partners,  for 
a  dissolution  of  the  firm,  and  for  a 
transfer  from  one  pai'tner  to  the 
other  of  the  assets  of  the  firm,  is  a 
good  consideration  for  a  promissory 
note,  given  by  the  latter  for  the  pur- 
chase'money.  Sprrngtry.  Dwyer^l^^ 


6.  The  £Etct  that  the  purchaser  of  the 
assets  was  induced  to  enter  into  the 
agreement  by  the  ftilse  and  fraud- 
ulent representations  of  the  other 
partner,  respecting  the  partnership 
assets,  is  no  defense  to  an  action 
upon  the  note  by  a  bona  JUU  holder, 
so  long  as  the  agreement  stands, 
and  the  defendant  retains  the  prop- 
erty transferred,  without  offering  to 
reassign  the  same,  or  demanding  « 
return  of  the  note.  ib 

6.  Under  such  circumstances,  however, 
the  maker  of  the  note  may  msdn- 
tain  an  action  against  the  payee,  for 
the  fraud ;  or,  in  an  action  upon  the 
note,  may  set  -up  the  fraud  as  a 
counter-claim.   Fer  Iho^ahak,  P.  J. 

ib 

7.  Where  the  indorsee  of  a  note  pro- 
duces it  on  the  trial,  it  is  to  be  pre- 
sumed that  he  is  the  holder  in  good 
faith,  and  that  he  received  it  before 
maturity.  If  the  defendant  alleges 
the  contrary,  the  burden  of  the 
proof  is  upon  him.  A  mere  denial 
of  ownership,  by  the  plaintiff,  a  few 
days  after  Uie  note  matures,  will 
not  conclude  him,  or  rebut  the  pre- 
sumption of  ownership  before  matu- 
rity.   Fer  Babnabd,  J.  ib 

8.  In  an  action  upon  a  promissory 
note,  between  the  original  parties  to 
it,  the  consideration  may  be  inquired 
into,  on  the  trial ;  and  it  is  subject 
to  the  equities  existing  between  the 
parties.    Divine  v.  Divine,  264 

9.  A  promissory*  note,  given  for  a  part 
of  the  consideration  money  of  prem- 
ises described  in  an  executory  agree- 
ment for  the  sale  thereof,  dated  the 
same  day,  payable  on  the  day  of  the 
delivery  of  the  deed,  and  being  a 
part  of  the  same  transaction,  may 
be  read  and  interpreted  with  the 
agreement,  as  a  part  of  it,  or  as  a 
waiver  of  its  terms,  to  that  extent,  ib 

10.  Such  a  note  is  a  substitute  for  the 
payment  of  the  sum  agreed  to  be 
paid  at  the  time  fixed  for  the  execu- 
tion of  the  deed,  and  until  paid,  that 
part  of  the  agreement  is  not  per- 
formed. It  is  a  collateral  and  sim- 
ple promise  to  pay  the  same  money 
mentioned  in  the  written  agreement. 
Its  only  real  effect  is  to  postpone  the 
payment  of  the  unpaid  part  of  the 
purchase  money  until  the  day  the 
deed  is  to  be  executed.  ib 
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11.  And  the  purchaser  having  omitted 
to  pay  the  sum  specified  in  Uie  a^^ree- 
ment,  at  the  time  it  became  due,  and 
an  action  therefor  being  brought  by 
the  vendor ;  Edd  that  the  plamtiff 
was  bound  to  prove,  on  the  trial, 
that  before  suit  brought  he  had 
offered  to  comply  with  the  agree- 
ment on  his  part ;  that  is,  that  he 
had  offered  to  convey  the  premises 
to  the  defendant  on  receiving  the 
balance  of  the  purchase  price.       tb 

12.  Hdd,  eUto^  that  the  payment  of  the 
purchase  money,  and  the  execution 
of  the  deed  being  dependent  acts, 
and  the  plaintiff  not  having  shown 
an  offer  to  convey,  he  had  failed  to 
make  out  a  cause  of  action,  and 
should  have  been  nonsuited.  ib 

18.  In  such  an  action,  parol  evidence 
tending  to  show  that  the  plaintiff 
not  only  abandoned  the  agreement 
on  his  part,  but  that  there  was  a 
&ilure  of  the  consideration  of  the 
note  sued  upon,  in  that  the  plaintiff 
had  sold  the  land  to  another  person, 
and  that  he  had  done  acts  that  estop- 
ped him  from  prosecuting  the  de- 
fendant upon  the  note  given  for  the 
unpaid  purchase  money  is  compe- 
tent for  that  purpose;  and  is  not 
open  to  the  objection  that  it  is  in- 
tended to  change  or  vary  the  terms 
of  a  sealed  agreement.  ib 

14.  Neither  the  payee,  nor  any  holder, 
of  a  promissory  note  given  in  part 
performance  of  a  fraudulent  bar- 
gain, who  is  not  an  innocent,  bona 
Jlde  holder  for  value,  before  it  be- 
comes due,  can  enforce  its  collec- 
tion, against  the  maker.  If  a  note 
be  given  for  the  price  of  property 
purchased  in  fraud  of  the  payee's 
creditors,  the  law  will  not  aid  in 
canying  out  any  portion  of  the 
fraudulent  bargain  upon  which  it 
was  given,  but  will  leave  all  the  par- 
ties who  are  chargeable  with  notice, 
to  rely  upon  the  option  of  the  maker 
for  the  performance  of  the  apparent 
obligation.    Briffga  v.  MerriU,     889 

15.  A  receiver  does  not  stand  in  the 
situation  of  an  innocent,  bona  Jlde 
holder  for  value.  He  acquires  title 
by  legal  process,  and  not  in  the  reg- 
ular course  of  dealing  in  commercial 
paper.  ib 


16.  A  note,  being  of  no  legal  value,  as 
against  the  maker,  in  the  hands  of  a 
receiver,  or  a  judgment  creditor  of 
the  payees,  the  taking  of  it  by  such 
creditor,  upon  supplementary  pro- 
ceedings against  the  payees,  for  the 
purpose  of  having  it  applied  to  the 
satisfaction  of  his  judgment,  cannot 
operate  in  law  as  a  ratification  or 
sanction  of  the  bargain  upon  which 
the  note  was  given;  or  estop  such 
creditor  ft*om  insisting  that  the  bar- 
gain was  void  as  to  him,  by  reason 
of  the  fraud  m  which  it  was  con- 
ceived and  carried  out,  and  that  the 
maker  acquired  no  title  to  the  prop- 
erty for  the  purchase  money  of 
which  it  was  given,  as  against  the 
claims  of  such  creditor.  ib 

17.  A  judgment  creditor  m&f  take  a 
promissory  note  given  by  a  third  per- 
son to  his  debtor,  by  virtue  of  his 
execution  or  proceeidings  supple- 
mentary, without  thereby  relinquish- 
ing his  right  to  take  property  of  the 
debtor,  for  the  purchase  money  of 
which  the  note  was  given.  H 

See  AOBBBMBNT,  1,  2. 
PA.BTIIkBSHIP. 
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RECEIVER. 

See  Dbbtob  and  Gbbditor,  2,  8. 
Pbomibsoby  Notbb,  15,  16. 

REFEREE. 

1.  Where  the  evidence,  on  a  trial  before 
a  referee,  was  greatly  conflicting, 
and  its  weight  depended  almost  en- 
tirely upon  extrinsic  circumstances, 
and  the  degree  of  credit  to  which 
witnesses  were  entitled,  of  which  the 
referee,  who  saw  their  depoilment 
on  the  stand,  and  who  lived  in  the 
vicinage,  was  better  qualified  to 
judge  than  any  reviewing  court  could 
be,  who  saw  the  witnesses  only  upon 
paper ;  Held  that  upon  well  estab- 
lished authority  the  case  could  not 
be  reviewed,  on  appeal,  upon  the 
focto.     Teny  v.  ifcJVW,  241 

2.  Whenever,  in  the  facts  found  by  a 
referee,  it  is  seen  that  there  has  been 
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a  conflict  in  the  testimony  of  the 
witnesses,  it  is  well  established  that 
the  finding  of  the  referee,  who  has 
seen  the  witnesses,  observed  their 
manner  and  dispositjons  in  testify- 
ing, and  had  better  opportunities 
than  the  court  for  learning  their 
character  for  yeracity,  must  be  sus- 
tained.   Baker  v.  I^Mne&Tj  248 

8.  If  portions  of  the  evidence,  stand- 
ing alone,  tend  to  sustain  the  find- 
ings of  the  referee,  that  is  suflSdent. 
It  is  not  the  duty  of  the  reviewing 
court  to  go  further.  ib 

4.  If,  from  the  evidence  on  paper,  it 
even  appears  that  the  weight  of  evi- 
dence is  against  the  referee's  find- 
ing, the  appellate  court  will  not 
interfere  so  far  as  to  reverse;  un- 
less such  weight  is  so  striking  and 
pEdpable  as  to  excite  surpiise.        ib 

'    8ie  Appeal,  6. 


s 

■ 

SET-OFF. 

1.  The  statute  of  set-off  proceeds  upon 
the  equitable  principle  of  not  allow- 
ing one  party  to  recover,  from  an- 
other, money  due,  while  at  the  same 
time  he  withholds  from  such  other 
that  which  is  legally  and  equitably 
due  from  himself.  GfuUheas  r,  Daniels^ 

401 

2.  In  every  case  where  there  is  a  good 
cause  of  action,  and  also  a  valid  claim 
which  is  the  subject  of  set-off,  in  the 
lumds  of  the  defendant,  there  is  a 
mutual  violation  of  the  obligation  to 
pay.  ib 

8.  An  agreement  by  commission  merch- 
ants to  sell  grain  to  be  shipped  to 
them  by  another  firm ;  to  apply  one 
half  of  the  net  proceeds  of  the  sales' 
upon  a  prior  indebtedness  of  the 
consignors ;  and  that  the  other  half 
shall  be  paid  over  to  the  latter,  and 
not  oiherwiae  applied^  is  not  binding 
upon  the  consignees,  so  as  to  deprive 
them  of  their  legal  right  to  set  off 
the  prior  indebtedness,  against  the 
demand  of  the  consignors  in  the 
hands  of  an  assignee.  tb 


SEWERS. 
See  Statutes,  2. 


SHIPS  AND  VESSELS. 
See  Nbgligbnge,  4. 


SPECIFIC  PERFORMANCE. 

1.  It  is  well  settled,  in  this  State,  that 
a  court  of  equity  will  not  disregard 
time,  and  decree  a  specific  perform- 
ance of  a  contract  for  the  sale  of 
real  estate,  at  the  suit  of  a  party  in 
default ;  unless  he  not  only  applies 
promptly,  but  has  a  reasonable  ex- 
cuse for  not  performing  on  the  con- 
tract day.    Hubbell  v.  Von  Sehoemng^ 
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2.  The  defendants,  who  had  agreed  to 
sell  a  lot  of  land  to  the  plaintiff, 
were  at  the  place  agreed  on,  on  the 
day  appointed,  for  the  purpose  of 
passing  the  title,  and  waited  the 
whole  business  day,  ready  to  com- 
plete the  sale,  but  the  plaintiff  was 
not  ready,  on  his  part,  and  did  not 
appear.  There  was  no  pretext  of 
any  fraud  or  deceit  having  been 
practised  upon  him  by  the  defend- 

.  ants,  and  the  only  excuse  that  he 
offered  having  been  found  not  to  be 
true,  upon  conflicting  evidence;  it 
was  held  that  a  judgment  of  dismis- 
sal, entered  in  an  action  brought  by 
the  purchaser  for  a  specific  per- 
formance, could  not  be  disturbed,  ib 


STAMPS. 

Assignments  introduced  in  evidence 
are  not  void  because  the  stamps 
thereon  are  not  canceled;  where 
there  is  no  evidence,  or  room  for 
pretense,  that  they  were  left  uncan- 
celed for  the  purpose  of  defrauding 
the  government      Qraitee  v.  Spier^ 

849 

STATUTES. 

1.  A  statute'  affecting  rights  and  lia- 
bilities should  not  be  so  construed 
as  to  act  upon  those  already  exist- 
ing. And  it  is  the  result  of  the 
decisions,  that  although  the  words 
of  a  statute  are  so  general  and 
broad,  in  their  literal  extent,  as  to 
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comprehend  existing  cases,  they 
must  yet  be  so  construed  as  to  be 
applicable  only  to  such  as  may 
thereafter  arise;  unless  the  inten- 
tion to  embrace  all  is  clearly  ex- 
pressed. Matter  of  the  FrUeettmt 
^iteopal  Fubiie  School,  161 

2.  The  construction  of  a  sewer  having 
been  directed,  by  a  resolution  of  the 
common  cduncil  of  the  city  of  New 
Tork,  proposals  for  the  work  were 
opened  on  the  6th  day  of  April, 
1865,  the  contract  awarded  to  the 
lowest  bidder,  and  the  terms  thereof 
agreed  upon,  and  on  the  13th  of 
April  a  contract  was  executed  be- 
tween the  oorporatien  and  such  bid- 
der. Intermediate  the  award  and 
the  execution  of  such  contract, 
viz.,  on  the  12th  of  April,  1865,  the 
legislature  passed  an  act  declaring 
tluit  no  sewer  should  thereafter  be 
constructed,  in  said  city,  except  in 
accordance  with  a  general  plan  of 
sewerage  to  be  devised  by  the  Croton 
Aqueduct  Board.  HeldliitX  the  pro- 
ceedings under  the  resolution  having 
been  regular,  and  in  conformity  to 
the  requirements  of  the  city  charter, 
they  vested  in  the  person  whose  bid 
was  accepted  a  right  of  which  he 
could  not  be  divested  without 
compensation,  and  created  a  liability 
on  the  part  of  the  city  to  him.  And* 
that,  so  far  as  related  to  such  vested 
rights  of  the  bidder,  the  statute  must 
be  construed  as  prospective,  and  not 
retrospective.  ib 

See  Mandavus,  4. 

Marbibd  Women,  5,  6,  7. 

New  Tobk,  (City  of,)  1,  2,  3,  6. 


STOCK. 

1.  A  complaint  alleged  a  sale  of  stock, 
by  the  plaintiff  to  the  defendants, 
at  a  specified  price,  deliverable  at 
the  option  of  the  buyers,  within  four 
days.  It  averred  that  the  buyers  did 
not  exercise  that  option,  and  that  a 
tender  of  the  stock  was  made  to  the 
defendants,  on  the  fourth  day,  and 
payment  demanded  and  refused.  It 
also  averred  that  the  price  of  stock, 
on  the  day  when  it  was  tendered, 
was  $87  per  share,  being  |21  per 
share  less  than  the  contract;  price ; 
and  that  the  defendants  had  not 
paid  for  the  stock.  Held,  on  de- 
murrer, that  the  plaintifis  had  their 


election  either  to  tender  the  stock 
and  demand  payment,  and  then  sue 
for  the  purchase  money,  treating  the 
property  as  belonging  to  the  par- 
chasers,  or  to  keep  the  property, 
and  sue  for  damages  for  breach  of 
the  contract.  JK«rrMMirv.  JTdZey^,  445 

2.  Where  the  article  agreed  to  be 
sold  is  stock,  it  is  not  necessary  to 
sell  it,  in  order  to  ascertain  its  value ; 
and  if  the  value  of  the  stock  can  be 
ascertained  daily,  without  a  sale,  a 
sale  becomes  unnecessary.  ib 

8.  To  enable  vendors  of  stock  deliver- 
able at  the  buyer's  option  within  a 
specified  time,  to  recover  the  value, 
of  the  buyer,  on  a  failure  to  per- 
form, an  averment  of  tender  and 
demand  of  payment  is  sufficient. 
They  need  not  aver  that  they  kept 
the  stock,  and  were  ready  to  deliver 
it.  id 

4.  In  an  action  against  a  f>roker,  to 
recover  damages  for  the  conversioa 
of  shares  of  stock  alleged  to  have 
been  deposited  with  him  as  security 
against  loss  on  purchases  and  sales 
of  gold,  for  account  of  the  plaintiff, 
the  latter  testified  that  the  pledge 
of  stock  was  made  merely  to  secure 
a  margin.  The  defen<kuit  swore 
that  he  required  a  margin  of  ten 
per  cent,  which  he  expected  to  re- 
ceive in  money,  but  that  after  the 
purchase  of  the  first  |100,000,  the 
plaintiff  inquired  if  be  could  not 
use  the  stock,  instead  of  the  money, 
and  the  defendant  consented  to  take 
it.  Seld  that  by  the  proposition  to 
give  the  defendant  the  stock  instead 
of  the  money,  and  for  its  use  by  the 
defendant,  it  was  clear  that  the  intent 
was  that  the  defendant  should  use 
the  stock  as  he  might  lawfully  have 
used  the  money;  and  that  for  do- 
ing so,  he  was  not  liable,  in  an  ac- 
tion of  tort.  Lawrence  v.  Maxufell,  51 1 

5.  Bddy  aleoj  that  as  the  statements 
of  the  parties  were  contradictory, 
it  came  within  the  province  of  the 
Jury  to  decide  which  was  the  con- 
tract between  them;  and  the  judge 
could  not  take  that  question  from 
the  jury.  ib 

6.  Heldj  further,  that  an  ofler  to  show 
that,  before  this  transaction,  shares 
had  been  deposited  with  the  defend- 
ant, and  he  had  hypothecated  the 
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8^e,  and  that  snch  use  of  the  stock 
being  communicated  to  the  plaintiff 
he  imide  no  objection  thereto,  should 
have  been  admitted,  as  showing  the 
comitruction  of  the  contract  by  both 
parties.  And  that  it  was  properly 
for  the  consideration  of  the  jury, 
in  determining  what  the  terms  of 
the  contract  were.  Cardoso,  J., 
dissented.  ib 

7.  That  although  by  the  contract  as 
stated  by  the  defendant  he  had  a 
right  to  use  the  stock  in  the  same 
manner  as  the  cash,  had  that  been 
deposited,  he  was  bound  by  his  con- 
tract to  return  the  stock  whenever 
the  plaintiff  tendered  the  amount 
due  to  him,  for  which  it  had  been 
pledged.  tb 

8.  That  upon  a  tender  being  made,  it 
was  the  duty  of  the  defendant,  at 
once,  or  within  a  reasonable  time,  to 
restore  the  stock;  and  that  having 
fkiled  to  do  so,  the  plaintiff  was  enti- 
tled to  recover,  on  the  contract,  its 
value.  But  that  if  the  defendant, 
by  the  contract,  had  the  right  to  use 
the  stock,  by  hypothecation,  there 
was  no  tort  committed  by  the  omis- 
sion to  restore  it,  and  the  plaintiff's 
remedy  was  on  the  contract,  and  not 
for  the  couTersion.  ib 


STREAM. 
See  Watbb. 

SUPERVISORS. 
See  BoABD  of  Supbbyisobs. 


TENDER. 
See  Stock,  1,  8. 


TRUSTS  AND  TRUSTEES. 

1.  It  is  an  established  rule  of  equity, 
that  where  trust  and  confidence  are 
reposed  by  one  party  in  another, 
and  the  latter  accepts  the  confi- 
dence or  trust,  equity  -will  couTert 
him  into  a  trustee,  whenever  it  is 


necessary  to  protect  the  interest  of 
the  party  so  confiding,  and  do  jus- 
tice between  tbenu    IbaU  ▼.  FooiSf 

268 

2.  Certain  premises  were  conveyed  to 
the  plaintiff's  husband,  the  consid- 
eration therefor  being  mainly  paid 
by  the  plaintiff.  Subsequently,  in 
1844,  for  the  purpose  pf  protecting 
the  property,  and  of  keeping  it  for 
the  plaintiff's  use,  the  plaintiff  and 
her  husband  conveyed  the  same  to 
S.  F.  and  0.  F.,  without  consider- 
ation. S.  F.  then  conveyed  the  same 
to  0.  F.  without  consideration,  upon 
a  parol  agreement  that  the  grantee 
should  hold  the  same  for  the  plain- 
tiff's benefit.  After  the  execution 
of  the  deed  to  him,  Q.  F.  always 
recognized,  so  long  as  he  lived,  the 
fact  that  the  premises  belonged  to, 
and  were  the  property  of,  the  plain- 
tiff, and  that  he  held  the  same  sim- 
ply for  her  benefit.  The  plaintiff, 
with  her  husband,  had  for  more 
than  20  years  held  uninterrupted 
and  undisputed  possession  of  the 
premises  and  paid  taxes  thereon. 
lA  1864,  G.  F.  made  a  will,  by  which 
he  devised  the  premises  to  the  plain- 
tiff. In  1868  he  was  married  to  the 
defendant  £.  F.,  and  had  issue,  the 
defendant  C.  F.,  and  died  in  1864. 
The  plaintiff  claimed  the  premises 
as  belonging  to  her,  in  fee,  and  the 
defendants  claimed  that  G.  F.  was 
the  owner  thereof,  and  that  upon 
his  death  his  widow  became  enti- 
tled to  an  estate  in  dower  therein, 
and  his  daughter  C.  F.  to  an  estate 
in  the  remainder,  in  fee.  There 
were  no  creditors  whose  rights  were 
involved.  Held,  1.  That  the  trans- 
action was  simply  the  naked  trans- 
fer of  the  nominal  Utle  of  the  prop- 
erty to  G.  F.  to  be  held  without 
interest  in  him,  for  the  benefit  of 
the  plaintiff.  2.  That  the  referee 
having  found,  as  a  fact,  that  G.  F.  in 
taking  a  deed  of  the  property,  in- 
tended in  good  faith  to  bold  it  in 
trust,  as  the  protector  of  tihe  plain- 
tiff's rights,  and  only  for  her  bene- 
fit, the  court  would  not  permit  those 
claiming  under  G.  F.  to  insist  that 
he  held  it  absolutely  as  the  true  and 
lawful  owner.  8.  That  had  G.  F., 
at  any  time  during  his  life,  attempt- 
ed to  dispossess  the  plaintiff  of  tbe 
estate  he  so  held  nominally  for  her 
benefit,  a  court  of  equity  would  have 
restrained  him,   upon   application, 
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and|  upon  demand,  hare  compelled 
him  to  conrey  the  title  to  her. 
4.  That  the  section  of  the  statute 
relative  to  fhiudalent  conveyances, 
(2  B.  8.  184,  (  6,)  which  requires 
that  every  trust  or  power  over  or 
concerning  lands  shall  he  hy  deed 
or  memorandum  in  writing,  had  no 
application  to  the  case.  6.  That  it 
was  no  oMection  to  the  granting  of 
relief  to  toe  plaintiff  that  there  was 
no  written  agreement  between  her 
and  G.  F.  That  equity  made  the 
latter  a  trustee  «r  ma^«/{et0.  6.  That 
the  defendants  could  intorpose  no 
defense  of  the  statute  of  uses  and 
trusts,  or  the  statute  of  frauds,  that 
G.  F.,  through  whom  they  claimed, 
could  not  set  up.  That  it  would  be 
fiuudulent  in  him  to  deny  the  plain- 
tiff's equitable  title  to  the  property ; 
and  a  court  of  equity  would  not  al- 
low him  to  set  up  either  of  those 
statutes  to  be  used  as  instruments 
of  fhiud.  ib 

8.  Implied  and  resulting  tnists  are, 
from  their  very  nature,  excepted 
from  the  provisions  of  tbe  Revised 
Statutes  relative  to  uses  and  trustsi 

ib 

4.  Th^  existence,  generally  speaking, 
can  only  be  established  by  parol 
evidence;  and  it  requires  the  power 
of  a  court  of  equity  to  compel  the 
performance  of  such  implied  agree- 
ments, and  to  protect  the  rights 
and  interests  of  the  eatui  que  trust 
therein.  This  power  has,  in  no 
respect,  been  abridged  or  impaired 
by  the  Revised  Statutes.  ib 

See  Lbabb. 


VENDOR  AND  PURCHASER. 

1.  Cf  real  estate, 

1.  Whatever  is  done  between  the  par- 
ties, under  a  supposed  agreement, 
where  there  is  a  mutual  misimder- 
standing  as  to  its  terms,  is  not  bind- 
ing; and  though  both  parties  con- 
sent, at  the  time,  to  the  delivery  of 
a  portion  of  the  property  agreed  to 
be  sold,  each  supposing  that  such 
delivery  and  acceptance  is  to  be  a 
part  performance  of  the  contract, 
and  that  the  purchaser  will  only  be- 


come the  abosolnte  owner  when  the 
whole  contract  shall  have  been  per- 
formed, the  law  will  not  imply  that 
either  of  the  parties  intended  thai 
the  property  delivered  was  to  be  ab- 
solutely the  purchaser's  in  case  he 
failed  to  comply  with  the  whole 
agreement    JFuOertan  y,  JkUtoee,  286 

2.  Where  one  Is  in  possession  of  prop- 
erty with  no  other  claim  of  title 
thereto  than  a  partial  or  conditioDal 
one,  as  purchaser  under  a  roid  con- 
tract of  sale,  whidi  each  party  re- 
fuses to  perform,  except  according 
to  his  own  understanding  of  its 
terms,  the  title  of  the  property  is  not 
changed,  and  the  vendor  is  entitled 
to  recover  such  property,  upon  legal 
demand  made.  ib 

8.  After  demand  of  such  property  is 
made,  the  purchaser  is  wrongfrilly 
in  possession;  and  his  use  of  the 
property,  afterwards,  is  a  conversion 
thereof  to  his  own  use.  ib 

2.  OfeheOUU, 

4.  The  defendant,  representing  to  the 
plaintiff  that  he  had  the  agency  for 
the  sale  of  a  sewing  machine,  for  a 
particular  county,  and  the  right  to 
sell  and  transfer  the  same,  sold 
and  transferred  such  agency  to  the 
plaintiff,  who,  relying  upon  the  truth 
of  such  representation,  gave  his  note 
for  the  price,  and  subs^uently  paid 

'  the  same.  In  an  action  by  the  plain- 
tiff to  recover  back  the  money  so 
paid,  the  referee  found,  upon  con- 
flicting evidence,  that  the  defendant 
had  not  in  fact  any  agency  for  said 

*  county,  or  right  to  sell  and  transfer 
the  same,  and  that  his  representa- 
tions were  false.  Hdd  that  this  find- 
ing warranted  the  conclusion  that 
the  plaintiff  was  entitled  to  recover 
back  the  purchase  money  paid  by 
him,  with  interest.  Baker  v.  Spenar, 

248 

5.  In  the  absence  of  any  express  con- 
tract, fhiud  or  imposition,  there  can 
be  no  responsibility  on  the  part  of 
the  vendor,  for  the  quality  of  what 
is  sold  as  slops  or  swill  from  a  dis- 
tillery. If  the  purchaser  has  what 
he  bargained  for,  viz :  slops  fbom  a 
distillery,  the  doctrine  of  eaiveat  eaiptor 
applies.    Soldm  y.  CUmey,  690 

6.  If  there  were  a  warranty  of  merdi- 
antable  quality  implied  in  such  a 
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■  sale,  parcbaaeTS  cannot  recoTer  dam- 
ages on  account  of  the  inferior  qoal- 
ity  of  the  Blops  furnished,  where  it 
appears  that  they  received  and  con- 
sumed the  slops,  from  day  to  day, 
with  a  full  knowledge  of  their  qual- 
ity, and  without  returning,  or  offer- 
ing to  return  them,  or  giving  the 
vendors  notice  to  take  them  away, 
or  not  to  deliver  any  more.  ib 

7.  Such  conduct  on  the  part  of  pur- 
chasers, upon  well  settled  principles 
governing  executory  contracts  of 
sale,  IB  a  complete  waiver  of  any 
defects  in  the  quality  of  the  article 
purchased,  and  brings  the  case  with- 
in the  principle  of  Reed  v.  Bamadell^ 
(29  N,  r.  868.)  ib 

Lien  of  Vendor,    See  Libit. 

See  Pboxibsobt  Notbs. 
Spbcifio  Pbbfobxahce. 
Stock. 
Wabbantt. 


VEEDICT. 
See  Damagbb. 


w 


WAIVER. 


See  LiBV,  8. 
Pabtitiov,  7. 
Pbacticb,  6. 
Ybvdob  and  Pubchasbb,  I. 


■^  WARRANTY. 

1.  The  general  covenant,  to  warrant 
and  defend  premises  conveyed, 
against  all  lawful  claims,  includes 
the  covenant  for  quiet  enjoyment; 
and  the  true  meaning  of  it  is  that 
the  grantee  and  his  heirs  and  as- 
signs shall  not  be  deprived  of  pos- 
session by  force  of  a  paramount  title. 
It  runs  with  the  land,  and  passes 
with  the  fee  to  any  subsequent 
grantee  of  the  same  title.  Bmdekqpf 
V.  The  Fanneri  Loan  and  Tnui  Cdm- 


pany, 


86 


2.  Such  a  covenant,  it  Is  well  settled 
in  this   State,  is  only  broken  by 


actual  eviction  from  the  premises. 
Where  there  has  never  been  any 
possession  under  or  through  the 
deed  containing  the  covenant,  there 
can  be  no  actuAl  eviction.  ib 

8.  Where,  at  the  date  of  a  deed,  the 
premises  granted  are  in  the  posses- 
sion of  other  persons  claiming  ad- 
versely to  the  grantee- and  his  grant- 
or; and  such  persons,  and  others 
claiming  under  them,  are  permitted 
by  the  grantee  and  those  deriving 
title  from  or  through  him,  to  remain 
undisturbed  until  their  adverse  pos- 
session ripens  into  a  good  title,  as 
against  the  grantee,  the  latter,  or 
one  claiming  under  him,  cannot  be 
allowed  to  recover  upon  the  coven- 
ant of  warranty,  for  a  failure  of  title 
by  such  means;  they  not  having 
lost  their  land  by  a  title  paramount, 
existing  at  the  time  of  executing  the 
covenant,  but  by  their  own  laches, 
in  suffering  an  imperfect  and  inferior 
claim  of  title  to  become  a  legal  title 
paramount  to  theirs.  ib 

See  AORBEMENT,  8. 

IXSUBANCE,  (MaBIITB,)  1. 

Pbihcipal  abd  Aobnt,  6. 
Ybndob  ahd  Pubchasbb,  6. 


WATER. 

1.  The  owner  of  land  through  which 
a  stream  of  water  naturally  flows 
has  the  right  to  use  the  water,  there, 
in  any  manner  he  may  see  fit,  so 
that  he  does  not  interfere  with  the 
rights  of  other  owners  to  the  use  of 
the  water,  on  the  stream  below,  or 
above.    JPoUitt  v.  Xon^,    v  20 

2.  This  right  to  use  the  water  is  inci- 
dent to  the  ownership  of  the  land 
through  which  the  stream  naturally 
flows,  and  pertains  alike  to  every 
owner  of  the  soil.  ib 

8.  And  even  if  an  owner  has  had  the 
uninterrupted  flow  and  use  of  a 
stream  on  his  own  land,  for  twenty 
years  or  more,  he  does  not  thereby 
acquire  such  a  prescriptive  right  to 
such  uninterrupted  flow  and  use  that 
he  can  prevent  an  owner  of  land  on 
the  stream  above  from  using  and 
enjoying  the  water  upon  his  land  in 
any  reasonable  and  proper  manner. 

ib 
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4.  Yet  an  owner  above  may  acquire  a 
right,  by  preecription,  to  detain  and 
obstruct  the  flow  of  water,  to  an  ac- 

.  coBtomed  extent,  and  for  a  fixed 
period,  against  the  owners  below. 

Ttr  JOHHBOV,  J.  ih 

5.  The  right  to  water  flowing  through 
land  is  the  right  of  use,  only ;  and 
this  is  a  right  belonging  to  each 
owner,  in  common  with  every  other 
owner  of  the  land  through  which 
the  stream  naturally  flows.  No  one 
owner  can  divert  it  from  the  land  of 
another,  or  obstruct  and  detain  it  to 
the  iDJury  of  another,  without  ren- 
dering himself  liable  in  an  action  to 
recover  damages,  or  to  obtain  such 
other  relief,  or  remedy,  as  the  par- 
ticular case  may  call  for.  ib 

6.  All  that  the  law  requires  of  the 
party,  by  or  over  whose  land  a 
stream  passes,  is  that  he  shall  use 
the  water  in  a  reasonable  manner, 
and  so  as  not  to  destroy,  or  render 
useless,  or  materially  diminish,  or 
affect,  the  application  of  the  water, 
by  the  proprietors  below,  on  the 
stream.  He  must  not  shut  the  gates 
of  his  dams  and  detain  the  water 
unreasonably,  or  let  it  off"  in  unusual 
quantities,  to  the  annoyance  of  his 
neighbor.  ib 

7.  Where  the  defendant,  the  owner  of 
a  mill  situated  above  the  factory  of 
the  plaintifb,  upon  the  same  stream, 
had  been  in  the  habit  of  keeping  his 
gates  closed  through  several  of  the 
working  hours  of  each  day,  and  for 
that  time  depriving  the  plaintifii) 
wholly  of  the  use  of  the  water  for 
their  factory,  and  then  letting  it  off 
in  such  unusual  quantity  that  the 
plaintiffs  could  only  use  a  small  por- 
tion of  it  while  passing,  when,  with- 
out such  detention,  they  would  have 
been  able  to  run  their  factory  con- 
stantly and  without  interruption; 
Beid  that  this  conduct  of  the  de- 
fendant was  clearly  unjustifiable, 
and  gave  the  plaintiff^  a  good  right 
of  action,  at  least  to  recover  dun- 
ages  for  the  ioiviTy  occasioned  by 
Uie  detention.  ib 

8.  SMf  a2f0,  that  this  was  a  proper 
case  for  the  preventive  remedy  by 
perpetual  injunction,     j  ib 

9.  Since  the  Code,  it  is  unnecessary, 
as  a  prelimmary  to  that  species  of 


relief,  to  settle  the  right  by  any  ac- 
tion at  law,  even  where  the  right  is 
doubtfuL  a 

10.  The  true  measure  of  damages,  in 
such  a  case,  is  the  value  of  the  use 
of  the  water  to  the  plaintiffs,  situ- 
ated as  they  were,  during  the  Ume 
they  were  wrongfully  deprived  of  it. 

11.  Where,  in  such  an  action,  the  plidn- 
tiffb  were  allowed  to  prove,  how 
many  yards  less  of  cloth  they  made, 
in  coDsequence  of  the  detention  of 
the  water  by  the  defendant,  than 
they  could  have  made,  had  the  water 
not  been  detained  as  it  was,  and 
what  the  profit  on  each  yard  man- 
ufiactured  and  sold  was,  at  the  price 
at  which  they  sold  what  they  did 
make  j  Held  that  this  was  clearly  in- 
competent for  the  purpose  of  ascer- 
taining the  amount  of  damages  sus- 
tained by  the  plaintifB);  it  being 
wholly  speculative  and  coigecturaL 

12.  Every  person  has  the  right  to  drain 
the  surface  water  from  his  own  land, 
to  render  it  more  wholesome,  useful 
or  productive,  or  even  to  gratify  his 
taste  or  will ;  and  if  anoSier  is  in- 
convenienced, or  incidentally  in- 
jured thereby,  he  cannot  complain. 

TTqfie  v.  The  New  York  CenOral  Rail- 
road Gony»aniff  418 

18.  No  one  can  divert  a  natural  water 
course  and  stream,  through  his  land, 
to  the  injury  of  another,  with  impu- 
nity ;  nor  can  he,  by  means  of  drains 
or  ditches,  throw  the  surface  water 
from  his  own  land  upon  the  land  of 
another,  to  the  injuiy  of  such  other. 

ib 

14.  But  where  a  person  can  dnun  his 
own  land  without  turning  the  water 
upon  the  land  of  another,  or  where 
it  can  be  done  by  drains  emptying 
into  a  natural  stream  and  water 
course,  there  can  be  no  doubt  of  his 
right  thus  to  drain,  even  though  the 
effect  may  be  to  increase  the  volume 
of  water  unusually,  at  one  season  of 
the  year,  or  to  dimini^  the  supply 
at  another.  ib 

16.  No  one  can  be  required  to  suffer 
his  land  to  be  used  as  a  reservoir, 
or  water-table,  for  the  convenience 
or  advantage  of  others.  ib 

16.  The  owner  of  land  through  which 
a  stream  flows  may  increase  the  vol- 
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ume  of  water  by  draining  into  it, 
without  any  liability  to  damages  by 
a  lower  owner.  He  mnst  abide  the 
contingency  of  increase  or  diminu- 
tion of  the  flow,  in  the  channel  of 
the  stream,  becanse  the  upper  owner 
has  the  right  to  all  the  advantages 
of  drainage  or  irrigationi  reasonably 
used,  which  the  stream  may  give 
him.  ib 

17.  The  plaintiff  owned  a  saw-mill, 
upon  a  small  stream  nearly  two 
n^es  below  the  point  where  the  de- 
fendant's road  crossed  such  stream. 
At  that  point,  the  land  was  natu- 
rally low  and  marshy,  and  the  de- 
fendant, in  constructing  its  road, 
raised  the  bed  thereof  above  the 
natural  surface  of  the  land,  by  ex- 
cavations on  each  side,  leaving 
ditches,  by  means  of  which  the  sur- 
face water  was  drawn  off  and  passed 
into  this  stream,  on  each  side  of 
the  road-bed,  where  the  stream  was 
crossed  by  the  road.  Such  ditches 
were  wholly  upon  the  defendant's 
land,  and  conducted  the  surface 
water  into  the  stream  upon  its  own 
land.  The  complaint  alleged,  and 
the  testimony  tended  to  prove,  that 
by  means  of  these  ditches  the  water 
from  such  low  land  was  drawn  off 
and  led  into  the  stream  so  rapidly 
that  in  times  of  flood  and  high  water, 
it  filled  the  plaintiff's  pond  so  full 
that  he  could  not  use  the  same,  but 
was  compelled  to  open  his  gates  and 
let  the  water  flow  through;  and  that 
in  a  dry  season  the  supply  of  water 
in  the  stream  was,  by  the  same 
means  earlier  exhausted,  and  the 
plaintiff's  mill  thereby  compelled  to 
lie  idle  and  unemployed,  for  want  of 
water,  for  a  much  longer  period 
than  formerly.  Mtld  that  these  facts 
constituted  no  cause  of  action ;  and 
that  the  plidntiff  was  properly  non- 
suited, ib 


WILL. 

A  testator,  by  the  third  clause  of  his 
will,  gave  and  bequeathed  to  his 
executors  the  sum  of  |20,000  in  trutt 
to  invest  the  same  and  keep  it  in- 
vested, and  from  the  income  to  pay 
to  his  brother  and  sister  $600  each, 
during  their  respective  lives,  and  to 
pay  annually  the  residue  of  tJbe  In- 
come to  the  general  synod  of  the 

Vol.  LVIIL  45 


Reformed  Protestant  Dutch  Church, 
to  be  applied  to  the  support  and 
education  of  pious,  indigent  young 
men  preparing  for  the  ministry ;  and 
upon  the  decease  of  either  bis  said 
sister  or  brother,  to  pay  annually 
the  whole  residue  of  said  income, 
after  paying  S500  annually  to  the 
survivor,  to  the  said  general  synod, 
to  be  applied  as  before  mentioned ; 
and,  upon  the  decease  of  the  sur- 
vivor, to  pay  said  principal  sum  of 
|20,0O0  to  the  said  general  synod, 
to  be  applied  as  before  stated.  By 
the  fifth  clause,  the  testator  gave  the 
residue  of  his  estate  to  the  said  gen- 
eral s3mod  ''to  be  applied  to  the 
support  and  education  of  pious,  in- 
digent young  men  preparing  for  the 
gospel  ministry  in  that  church." 
Held,  1.  That  so  far  as  the  fifth 
clause  of  the  will  was  concerned, 
the  law  of  trusts  had  no  applica- 
tion ;  there  being  but  one  trust  cre- 
ated by  the  will,  viz,  the  one  men- 
tioned in  the  third  clause,  upon 
which  there  was  no  question,  and 
the  only  relevancy  of  which  was,  so 
far  as  it  tended  to  confirm  the  view 
that  the  fifth  clause  did  not,  and  was 
not  intended  to,  create  any  trust. 
2.  That  the  third  clause  showed 
that  the  testator  was  well  advised 
as  to  the  proper  language  to  be  em- 
ployed when  the  bequest  was  to  be 
held  in  trust ;  and  that  the  fact  of 
his  not  using  similar  phraseology  in 
the  fifth  clause,  only  went  to  show 
that  the  devise  therein  mentioned 
was  not  intended  by  him  to  be  con- 
strued otherwise  than,  by  its  terms, 
he  had  expressed  it.  8.  That  the 
purpose  avowed,  in  Uie  fifth  clause 
was,  in  the  highest  and  holiest 
sense,  both  religious  and  charitable ; 
and  the  devise  was  absolute  in  its 
terms ;  no  condition  whatever  being 
imposed.  4.  That  as  the  fee  vested 
absolutely  in  the  synod,  there  could 
be  no  doubt  of  the  validity  of  this 
provision  of  the  will.  6.  That  the 
question  whether  the  property,  with 
Uiat  which  the  synod  already  held, 
would  exceed  in  amount  the  sum 
to  which  its  charter  restricted  it, 
could  not  be  tried  in  an  action 
brought  by  the  executors,  for  the 
construction  of  the  will.  That  that 
question  was  not  to  be  detennined 
collaterally,  but  only  in  a  direct 
proceeding  by  the  State.  6.  That 
the  condition  imposed  in  the  act 
incorporating  the  synod  being,  not 
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against  its  taking ,  bat  against  taking 
mid  holding,  the  corporation  could 
iak0;  but  whether  it  could  Aotf,  was 
another  question,  not  necessary  or 
proper  in  this  collateral  way  to  be 
considered — a  qnesUon  purely  of 
public  policy,  with  which  individu- 
als had  no  concern,  but  in  which  the 
State,  as  the  sovereign,  was  alone 
interested,  and  which  it  might  either 
raise  or  waive,  according  to  its  pleas- 
ure.   BmitMy  v.  XatNy,  458 


WITNESS. 

1.  In  an  action  brought  against  the 
writer  of  letters,  by  the  admin- 
istrators of  the  person  addressed, 
the  defendant  is  an  incompetent 
witness,  under  (  899  of  the  Code,  to 
prove  that  the  letters  were  written, 
or  that  they  were  received  and  re- 
tained by  the  person  addressed. 
JBew^^MM  V.  JfoMfi,  89 

2.  His  testimony  is  incompetent,  as 
relating  both  to  a  "  transaction  "  and 
"  communication  "  between  the  party 
testifying  and  a  deceased  person, 


whose  claims  against  such  party  itre 
the  subject  of  £e  litigation.  ib 

8.  The  provisions  of  (  899  of  the  Code 
relate  as  well  to  written  as  to  verbal 
conomunications.  d 

4«  Where  the  object  of  quesiloiis  put  to 
a  witness,  on  cross-examination,  is 
to  test  his  memory,  the  allowanoe 
thereof  is  a  matter  vnthin  the  dia- 
cretion  of  the  referse.  l^ny  r. 
Mclfid,  241 

6.  Where  the  defendant  had  prevtonaly 
been  called  as  a  wikaees  in  his  own 
behalf,  and  had  testified  to  an  ex- 
amination of  certain  account  books 
of  the  plaintiff's  intestate  and  the 
entries  therein,  and  had  impeached 
such  entries  as  to  an  omission  of 
credits  to  himself;  Hitld  that  it  was 
competent  to  impair  this  testimony 
in  all  possible  legal  ways,  and  to 
impeach  the  memory  of  the  witness 
as  to  such  books,  and  the  entries 
therein,  by  their  production ;  and  to 
do  this  by  the  testimony  of  the 
plaintiff,  with  whom  the  defendant 
had  examined  them.  ib 
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